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AT  GENERAL  TERM. 


John  T.  Allen,  Plaintiff  and  Bespondent,  v.  Dandbl  DsvuNy 

Defendant  and  Appellant 

L  A  parol  lease  of  lands  for  a  term  exceeding  one  year  ia  not  valid,  nor 
can  a  term  exceeding  one  year  be  surrendered  by  parol  But  a  parol 
agreement^  upon  sufficient  consideration,  duly  performed  on  the  part  of  th* 
tenant  or  his  surety,  for  the  surrender  of  the  last  year  [of  the  term]  la  valid, 
and  evidence  of  sodi  an  agreement  is  admissible  as  a  defense  in  an  aotioa 
broo^t  to  recover  npon  the  lease  for  the  rent  of  the  said  last  year  of  the 
term,  when  it  appears  that  the  tenant  did  not  occupy  dnring  soch  last 


2.  The  statute  of  the  State  of  New  York,  (2  R  a,  p.  135,  §  e,)  which  declares 
that  no  estate  or  interest  in  land  other  than  leases  for  a  term  not  exceeding 
one  year  shall  be  created,  granted,  assigned,  surrendered  or  declared,  unless 
by  aqt  or  operation  of  law,  or  by  a  deed  or  conveyance,  in  writing,  sub- 
scribed, &&,  does  not  render  invalid  an  agreement  by  a  lessee  for  a  term  of 
years  with  his  lessor,  that  the  premises  shall  be  surrendered  on  the  first 
day  of  May  of  the  last  year  of  the  term. 

(Before  Boswobth,  Ch.  J.,  and  Homcur  and  MoiroRiir,  J.  X) 
Heard,  December  15U^  1859;  decided,  January  7th,  186a 
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Allen  y.  Devlin. 

This  action  was  brought  against  the  defendant  as  surety  for 
the  payment  of  rent  reserved  in  a  lease,  for  the  term  of  three 
years,  given  by  the  plaintiff  to  one  Meadore.  The  plaintiff 
claimed  to  recover  for  rent  which,  according  to  the  terms  of  the 
lease,  was  payable  on  the  1st  day  of  August  of  the  last  year  of 
the  term  for  the  quarter  ending  on  that  day,  i  &,  from  the  1st 
of  May  to  the  Ist  of  August. 

The  defense  was,  that  in  the  preceding  month  of  January, 
{u  e.,  in  the  second  year  of  the  term,)  the  plaintiff  agreed  witk  the 
defendant,  with  the  concurrence  and  authority  of  the  lessee  and 
the  tenants  in  possession,  that,  in  consideration  of  one  hundred 
dollars  to  be  paid  by  the  defendant  to  the  plaintiff,  the  lease 
should  be  canceled,  and  the  premises  and  term  therein  be  sur- 
rendered on  the  first  day  of  May  then  next,  for  the  residue  un- 
expired of  such  term  of  the  lease,  that  being  one  year  only ;  and 
that  the  defendant  tendered  to  the  plaintiff  the  said  sum  of  one 
hundred  dollars,  and  he  and  the  tenants  in  possession  left  the  said 
premises  on  or  before  such  first  day  of  May,  and  placed  the  keys 
And  the  control  of  the  premises  at  the  disposal  of  the  plaintiff, 
in  full  performance,  on  their  part,  of  the  said  agreement.  The 
evidence  on  the  question  whether  the  plaintiff  accepted  the  keys 
was  conflicting. 

The  action  was  referred,  by  consent,  to  the  Hon.  William  Kent, 
as  sole  Referee,  before  whom  the  same  was  tried,  on  the  80th  of 
November,  1858. 

The  Beferee  decided  the  cause  in  favor  of  the  plaintiff,  and 
ordered  judgment  for  the  amount  of  rent  due  according  to  the 
terms  of  the  lease,  with  interest  and  costs,  amounting  to  $686.25. 

In  giving  his  decision  he  stated,  as  one  of  his  conclusions  of 
law,  "that  the  said  lease  being  under  seal  for  a  term  exceeding 
one  year  could  not  be  surrendered  by  parol,  and  could  only  be 
surrendered  by  act  or  operation  of  law,  or  by  a  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  creating  the  same,  or 
by  his  lawful  agent  thereunto  authorized  in  writing."  To  this 
conclusion  of  law,  the  defendant's  counsel  excepted. 

It  was  quite  apparent  that  the  finding  of  the  Beferee  upon 
the  issues,  notwithstanding  the  evidence  of  the  parol  agreement 
and  tender,  &c,  above  referred  to,  proceeded  upon  his  view  of 
the  law,  as  stated  in  the  conclusion  above  stated. 
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From  the  judgment,  entered  in  &Yor  of  the  plaintiff,  the 
defendant  appealed  to  the  general  term. 

John  K  DeveUn^  for  the  defendant  (appellant)^ 

L  This  was  a  yalid  snirender  by  agreement 

1.  Sorrenders  are  of  two  kinds  —  snrrender  by  agreement  or 
deed,  and  snrrender  in  law — and  no  partieolar  words  are  neces- 
sary to  constitute  a  surrender  by  agreement  All  that  is  required 
is  that  such  words  should  be  used  as  evidenced  an  intention  upon 
the  part  of  the  tenant  of  the  estate  for  years  to  give  up,  and  the 
owner  of  the  reversion  to  accept,  the  lesser  estate.  (2  Shep. 
Touchstone,  306,  807,  Lond.  ed.  of  1808.)  The  words  of  the 
agreement  here  plainly  indicate  an  intention  to  sunender  and 
accept;  and  if  these  words  had  been  committed  to  writing,  no 
question  would  have  arisen  on  the  agreement  Inasmuch,  how- 
ever, as  the  agreement  rested  in  parol,  the  Beferee  decided  it  to 
be  invalid.    In  this  the  appellant  daims  the  Beferee  erred. 

2.  "  Anything  that  may  be  granted  without  writing,  may  be 
surrendered  by  words  without  wriidng."  (Shep.  Touchstone,  807.) 
By  the  Bevised  Statutes,  a  lease  for  a  year  of  lands  will  be  valid, 
although  made  by  parol  and  to  commence  in  Juturo,  (2  R  &, 
135,  [m.  p. ;]  Young  v.  Bake,  1  Seld.,  463.)  And  a  surrender  of 
a  term  of  years  may  be  made  to  take  effect  in  futuro.  {AUen  v. 
Jaqmahj  21  Wend.,  628.)  The  words  of  the  statute  are,  "  No 
estate  or  interest  in  lands,  other  than  leases  for  a  term  not  exceed- 
ing one  year,  *  *  *  *  shall  hereafter  be  created,  granted,  assigned, 
surrendered,  or  declared,'^  except  in  writing,  &o.  In  this  case, 
although  the  lease  was  originally  for  three  years,  yet,  at  the 
time  when  the  agreement  of  surrender  was  to  take  ^ect,  there 
was  but  one  year  of  the  original  term  unexpired,  and  the  lease 
was  therefore  but  for  one  year,  and  it  and  the  residue  of  the 
term  could,  independently  of  and  under  the  statute,  be  surren- 
dered by  paioL  {Smith  v.  Niver,  2  Barb.  &  C,  180.) 

n.  The  agreement  was  also  a  surrender  in  law.  It  was  on 
the  part  of  ^the  landlord,  an  agreement,  in  consideration  of  $100, 
to  take  the  premises  £rom  his  tenant,  and  upon  the  part  of  the 
tenant  to  give  the  $100  to  the  landlord,  and  the  premises  from 
1st  May,  1858,  to  1st  May,  1859.  This  agreement  amounted  to 
a  redemise  of  the  premises  to  the  landlord  for  the  remainder  of 
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the  term,  and  such  redemise  is  a  surrender  in  law,  even  though 
the  agreement  be  by  parol,  and  the  original  lease  be  under  seaL 
(Woodfairs  Landlord  and  Tenant,  151,  [LonA  ed,  of  1802,]  186j 
[Lond.  ed.  of  1804 ;]  Leonard  v.  Patterson,  8  Blackf ,  856,  857 ; 
Alien  V.  Jaqutsh,  21  Wend.,  62a) 

nL  There  was  another  surrender  in  law;  the  plaintiff  hay- 
ing accepted  the  keys,  and  his  agent  having,  with  his  approbation, 
gone  into  possession  of  the  premises. 

L  The  delivery  and  acceptance  of  the  keys  of  a  house,  with 
an  intention. ffur^m  reddendi^  is  a  surrender  in  law.  (4  Kent 
Com-,  107,  note  c. ;  Lodd  v.  Addonij  6  Mann,  k  Grang.,  672; 
Wilkes,  Ax,  V.  Ferris,  5  John.,  885 ;  Whitehead  v.  Cliffard,  5 
Taunt,  518;  Com.  Law  R,  voL  46,  p.  672.) 

lY.  The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Frederick  A.  Lane,  for  the  plaintiff  (respondent). 

L  The  lease  sought  to  be  surrendered  was  a  lease  for  a  term 
exceeding  one  year,  and  therefore  could  not  be  surrendered 
unless,  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing  subscribed  by  the  party  creating  the  same,  or  by  his 
lawful  agent,  thereunto  authorized  by  writing.  (2  R  S.,  part  IL, 
eh.  7,  tit  L,  §  6.) 

IL  This  lease  created  an  estate  in  the  lands  for  the  term  of 
three  years,  and  the  estate  could  not  be  separated  in  the  way 
defendant  contends. 

1.  The  common  sense  construction  of  the  statute  is,  that  the 
estate,  granted  by  a  lease  of  a  term  not  exceeding  one  year, 
might  be  surrendered  by  parol,  but  that  where  a  lease  was  made 
for  a  term  of  more  than  one  year,  being  in  writing,  should  only 
be  surrendered  by  writing.  If  this  were  not  so,  then  the  whole 
statute  in  reference  to  the  surrender  of  leases  for  a  term  of  years, 
could  be  made  a  nullity.  A.  leases  lands  to  B.  for  a  term  of 
years,  and  at  the  expiration  of  the  second  year  he  agrees  to  sur- 
render the  lease  for  the  third  year,  and  at  the  same  time  agrees 
to  surrender  for  the  fourth  year,  and  so  on ;  each  time  agreeing  to 
surrender  oidy  the  estate  of  one  year. 

IIL  The  testimony  of  defendant  Devlin  and  of  Miss  Hope, 
as  to  the  conversation  at  Devlin's  office,  ought  not  to  have  been 
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recdred  by  the  Befeiee,  and  shoiQd  be  entirely  laid  aaide ;  for 
supposing  it  to  be  tnie,  yet  it  would  not  operate  to  defeat  ihia 
action.  Consent  is  not  sufficient ;  it  must  be  followed  by  actual 
and  continued  change  of  possessioa  {NieKoUa  y.  Athentone^  11 
Lond  Jur.,  778;  BandaU  r.  Bkh,  11  Masa  R.,  494;  Ogdm  y. 
Samdersmy  3  E.  D.  Smith,  166;  Lyon  y.  Eeedy  8  Lond.  Jun,762; 
Dodd  y.  Addom,  6  Mann.  &  Grang.,  673,  679.) 

lY.  In  order  to  constitute  the  surrender  of  a  particular  estate 
by  act  and  operation  of  law,  the  owner  of  the  particular  estate 
must  be  a  puty  to  some  act,  the  yalidity  of  which  he  is  by  law 
afterwards  estopped  fiom  disputing,  and  which  would  not  be 
yaiid  if  his  particular  estate  had  oontinued  to  exist  {In/on  y. 
JBeed,  3uprcu) 

L  The  acts  which  operate  by  way  of  estoppel  aie  such  as,  in 
contemplation  of  law,  are  acts  of  notoriety;  as  formal  and  Boi- 
emn  as  the  execution  of  a  deed,  or  Uyery,  entry  and  acceptance 
of  an  estate ;  the  concurrence  of  the  parties  to  which  there  could, 
fiom  that  notoriety,  be  no  difficulty  in  ascertaining.  (Parsons  on 
Contracts,  yoL  1,  p»  428 ;  Taylor's  Landlord  and  Tenant,  §  512, 
ei  passim;  Lyon  y.  Beedj  sujnn,  and  IS  Mee&  &  Wel&,  809 ; 
Lawrence  y.  Brown^  1  Seld.,  404.) 

Y.  There  cannot  be  a  surrender  to  operate  m  fuiuro,  though 
there  may  be  a  lease  to  commence  in  fuiwro,  {Schieffelin  y.  Cbf - 
paUer,  15  Wend.,  400 ;  Doe,  dtm.  MwrrM^  y.  MHward,  8  Mee& 
&  Welsh.,  828 ;  Boe,  denu  Berkl^,  y.  Yorkj  6  East,  86 ;  Taylor's 
Landlord  and  Tenant,  §  518.) 

1.  Hence,  the  argument  deriyed  from  Young  y.  Dahe,  (1 
Seld,  463,)  and  from  Shep.  Touchstone,  (yoL  2,  pi  807,)  cannot 
apply.  This  is  not  a  lease  by  parol,  and  of  course  may  not  be 
surrendered  by  parol  And  the  same  may  be  said  of  the  cases  in 
21  Wend.,  628 ;  (1  Sand.  S.  C.  R,  5 ;  and  2  Barb,  180 ;)  that  the 
principles  are  entirely  different  from  the  case  now  under  argument 

YL  The  animxis  sursum  reddendi  must  be  apparent  in  both 
partiea  Hence,  the  deliyery  of  the  keys  to  Allen  (supposing 
Mr.  Deylin*s  testimony  to  be  correct)  would  not  operate  as  a 
surrender  by  act  or  operation  of  law.  {Toumsend  y.  AUmSy  3  E. 

D.  Smith,  560.) 

L  Mr.  Allen's  intention  is  evidenced  by  his  non-acceptance  of 
the  gold — by  Mr.  Devlin's  remark :  *'  I  told  him  he  could  do 
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aa  he  pleased  with  them," — by  Mr.  Allen's  remark  "that  he 
should  not  repair  the  house  under  that  lease," — £rom  his  refusing 
to  pay  for  the  advertising  the  houses  to  let 

Also  from  his  never  giving  Bisco,  his  confidential  agent,  any 
authority  to  rent  the  houses  or  to  repair. 

VlL  The  decision  of  the  Beferee  was  correct,  and  should  be 
confirmed. 

By  the  Gotjbt — Hoffman,  J.  The  lease  was  dated  the  4th 
of  March,  1856,  for  the  term  of  three  years  from  the  1st  of  May 
liien  next  It  would  expire,  then,  on  the  1st  of  May,  1859. 
The  guaranty  of  the  defendant  is  of  the  same  date  as  the  lease. 

The  action  is  for  the  recovery  of  the  rent  due  the  1st  of 
August,  1858,  and  some  arrears  of  Croton  water-tax  agreed  to 
be  paid  by  the  lessee. 

It  is  alleged,  in  defense  to  the  action,  that,  in  the  month  of  Janu- 
ary, 1868,  the  plaintiff  agreed  with  the  defendant  that,  on  the 
1st  of  May,  1858,  he  would  cancel,  determine  and  put  an  end  to 
the  lease,  provided  the  defendant  would,  on  or  before  the  1st  of 
May,  pay  Ihe  plaintiff  $100  as  a  consideration  for  such  cancelment 

This  agreement  is  by  parol  The  point  is,  can  testimony  of 
such  a  parol  contract  be  admitted  7 

The  provision  of  the  statute  applicable  to  the  subject  is  as 
fellows :  ''  No  estate  or  interest  in  lands,  other  than  leases  for 
a  term  not  exceeding  one  year,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing,  sub- 
scribed by  the  parly  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent,  thereunto  autho- 
rized by  writing."  (2  R  &,  p.  184,  §6.) 

In  Young  v.  Bake,  (1  Seld.,  468,)  an  f^reement  was  made  on 
the  4th  of  April,  1848,  to  lease  a  store  for  one  year  from  the  1st 
of  April,  1848.  On  the  11th  of  September,  1848,  a  further  parol 
agreement  was  made  that  Dake  should  occupy  the  store  for 
another  year,  commencing  April  1,  1849.  The  proceeding  was 
to  remove  Dake  from  possession. 

It  was  held  that  a  lease  for  a  term  not  exceeding  one  year, 
and  a  contract  for  a  lease  or  letting  for  a  period  not  longer  than 
Que  year,  are  valid,  though  made  by  paioL 
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There  was  nothing  which  would  seem  to  attach  any  qualifica- 
tion or  condition  to  a  parol  lease,  or  contract  of  letting,  for  a 
jear,  or  that  it  shall  commence  immediately,  and  cannot  be  made 
to  commence  at  some  future  day. 

<'  The  time  between  the  making  of  the  lease  and  its  commence* 
ment  in  possession,  is  no  part  of  the  term  granted  by  it  The 
term  is  ^t  period  which  is  granted  for  the  lessee  or  tenant  to 
occupy  and  haye  possession  of  the  premises.  When,  therefore, 
our  statute  speaks  of  a  lease  for  a  term  not  exceeding  one  year, 
and  of  a  contract  for  a  lease  for  a  period  not  longer  than  one 
year,  (§  8,)  it  has  reference  to  the  time  for  the  tenant  to  posBeas 
and  occupy  the  premises,  and  does  not  include  any  previous  or 
intermediate  time.  A  lease,  therefore,  for  the  term  of  one  year 
may  as  well  be  made  to  commence  at  a  future  day,  as  at  the  day 
of  TTiakiTig  it" 

It  must^  I  think,  be  conceded  that^  if  a  lease  can  be  entered 
into  by  parol,  three  months  before  possession  is  to  be  given  under 
it,  and  such  possession  is  then  to  be  but  for  a  year,  then  a  con* 
tract  to  surrender  a  lease,  when  the  surrender  is  only  to  take 
effect  for  one  year  of  occupation,  may  be  made  by  parol 

Hence,  the  Beferee  was  bound  to  have  passed  upon  the  evi* 
dence,  and  stated  his  conclusion  of  &ct  whether  the  landlord  did 
accept  the  surrender  alleged.  The  point  of  most  importance 
relates  to  the  delivery  of  the  keys  on  the  80th  of  April  As  to 
this,  there  is  some  contradiction  of  evidence. 

It  is  true  that  the  Beferee  finds  that  the  lease  has  not  been 
surrendered.  But  it  is  obviously  so  found  mainly  on  his  view 
of  the  rule  of  law  not  allowing  of  a  parol  surrender  or  agtee- 
ment  to  receive  it  in  the  present  case ;  and  hence  he  has  not 
considered  and  passed  upon  the  evidence  of  the  &cts  tending  to 
show  a  surrender  and  acceptance. 

There  must  be  a  new  trial,  and  before  the  same  Beferee,  unless 
a  jury  is  applied  for. 

New  trial  ordered ;  costs  to  abide  the  event' 

1  Tlie  plalntiir  Appealed  from  this  order  to  the  Court  of  Appeals— hie  notice  of  appeal 
containing  an  assent  that,  if  the  order  was  afflrmed.  Judgment  absolute  should  be  rendered 
•gainst  bim.  That  Court,  at  its  June  Term  in  1861,  afflrmed  the  order,  and  gare  Judgment 
absolute  for  the  defendant. 
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Geobgs  Cassabd,  Plaintiff  and  Bespondent,  v.  E.  W.  Hinicak 

Defendant  and  Appellant 

L  No  one  can  enforce  a  contract  which  his  agent  has  fraudulently  obtained, 
although  he  neither  authorized  nor  had  notice  of  the  fraud  prior  to  the 
execution  and  deliyerj  of  the  contract. 

2.  Where  such  agent  was  a  broker,  and  induced  the  defendant  to  employ  him 
aa  such  to  negotiate  the  contract^  and  made  representations  calculated  and 
designed  to  induce  the  defendant  to  enter  into  it^  and  the  defendant  entered 
into  it  relying  on  such  representations  and  the  adyice  of  the  broker,  believ- 
ing the  latter  to  be  in  his  own  ezclusiye  interest;  and  such  broker  was  at 
the  time  the  secret  and  fraudulent  agent  of  the  plaintiff  to  obtain  such  con- 
tract from  the  defendant :  Seldj  that  no  action  could  be  maintained  by  the 
plaintiff  against  the  defendant  for  a  breach  of  it 

3.  Where  ffe  defense  to  an  action  upon  a  contract  to  sell  and  deliver  mer- 
chandise at  a  future  day  is,  that  the  alleged  contract  was  not,  when  made, 
intended  by  either  party  to  be  actually  performed,  but  was  in  the  intent  and 
understanding  of  both  parties  a  gambling  contract  to  be  settled  by  the  pay- 
ment of  differences;  what  was  said  at  the  making  thereof  by  the  parties 
making  it,  is  competent  evidence  upon  the  question  of  the  truth  of  the  facta 
stated  as  a  defense,  although  such  contract  was  negotiated  on  behalf  of  one 
party  by  a  broker. 

(Before  HomciH,  Pubbefomt  and  MoNCBnr,  J.  J.) 

Heard,  November  Ist^  1859;  decided,  January  7th,  186u. 

Tms  is  an  appeal  by  Elisha  W.  Hinman  the  defendant,  from 
a  judgment  in  &yor  of  George  Cassard  the  plaintLfl^  entered 
on  a  verdict  rendered  on  a  trial  had  before  Mr.  Justice  Slosson* 
and  a  jury,  on  the  10th  day  of  February,  1859.  ^ 

The  action  was  commenced  on  the  6th  day  of  September, 
1866,  upon  three  several  contracts  in  writing,  signed  by  the  de- 
fendant, one  dated  April  22d ;  one  April  26th  and  one  May  9th, 
1856 ;  each  for  the  siEde  of  (500)  barrels  of  pork,  and  each  of 
which  is  in  the  same  form.  The  one  dated  April  22d,  is  in  these 
words,  viz.: 

"New  York,  Apnl 22,  1856. 
"  For  Tslue  received,  I  have  this  day  sold,  and  in  consideration  of  one  dol- 
lar paid  me  by  Gkorge  Cassard,  I  hereby  agree  to  sell  and  deliver  to  George 
Gamrd,  a  merchant,  Baltimore,  Md^  or  to  his  authorized  agent,  viz. :  five 
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hundred  (500)  barrels  of  new  mess  pork,  inspected  by  either  Lawson,  Gretty 
or  Lewis,  of  this  city,  detiverable  in  either  of  their  yards  all  the  month  of 
Angnst^  1856,  seller's  option,  five,  days'  notice,  to  buyer  to  receive  the  same ; 
at  the  rate  of  sixteen  dollars  ($16)  per  barrel,  cash  on  delivery. 

E.  W.  HINMAK 
Sealed  and  executed  in  presence  of 

pHnjp  Nathait." 

The  defendant  revised  to  deliver  the  pork;  and  its  market 
jmce  being  higher,  at  the  time  specified  for  its  delivery,  than  the 
oofntract  price,  this  action  is  brought  to  recover  such  difference  in 
price  with  interest  thereon,  as  damages. 

The  answer,  firsts  denies  that  the  defendant  "  did,  by  any  valid 
or  l^al  or  obligatory  act  or  thing,  make  or  enter  into  said  sup- 
posed contracts,"  and  denies  that  plaintiff  has  tendered  the  stated 
price ;  second,  avers  that  the  defendant  was  led  and  induced,  by 
one  P.  Nathan,  a  broker,  to  sign  the  contracts,  and  to  eii^loy  him 
as  his  agent  to  negotiate  the  same^  that  Nathan  was  at  the  time 
the  secret  and  fraudulent  agent  of  the  plaintiff  in  the  same  mat- 
ter, and  made  misrepresentations  which  are  stated  and  on  which 
the  defendant  relied,  and  by  which  he  was  induced  to. sign  the 
contracts ;  thirds  it  avers  that  it  was  the  mutual  design  and  in- 
tention of  both  the  plaintiff  and  the  defendant,  at  the  making 
of  the  said  supposed  contracts,  that  Ihe  same  should  not  be 
specifically  performed  in  whole  or  in  part,  but  on  the  contrary 
that  at  the  maturity  of  said  supposed  contracts,  the  differences 
between  the  then  market  value  of  said  pork  and  the  said  con- 
tract prices  therefor  should  be  paid  by  the  one  party  to  the 
other  as  performance  or  satis&ction  of  said  supposed  contracts. 

The  answer  had  also  set  up  as  a  fourth  defense,  that  the  con- 
liact  was  entered  into  by  the  plaintiff  as  part  of  a  design  on  his 
part,  to  obtain  the  control  of  all  the  pork  in  the  market,  and 
then  to  resell  at  a  greatly  enhanced  price  and  to  obstruct  and 
hinder  the  proper  course  of  trade,  and  unjustly  and  unlawfiilly 
raise  the  price  of  pork  to  the  injuiy  of  the  public,  and  that  the 
contract  was  on  that  ground  illegal  and  void.  This  defense  had 
been  demurred  to,  and  the  demurrer  thereto  was  sustained. 

At  the  trial  the  Judge  excluded  evidence  to  prove  the  second 
defense,  on  the  ground  that  the  part  of  the  answer  stating  it  was 
insufficient  as  a  pleading. 

Bosw.— Vol.  VI.  2 
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He  also  excluded  evidence  of  any  conversation  between  the 
defendant  and  Nathan,  at  the  time  '^  of  making  the  writings," 
"as  to  the  performance  by  receipt  atid  delivery  of  pork,  or  the 
settlement  by  payment  and  receipt  of  differences."  The  de- 
fendant excepted  to  each  decision. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  difference 
between  the  contract  price  and  the  market  price,  at  the  time  for 
performing  the  contracts,  with  interest  &om  that  time,  and  the 
defendant  excepted  to  each  branch  of  such  instructioa 

The  jury  accordingly  found  a  verdict  for  $8,200,  and  judg- 
ment having  been  entered  thereon,  the  defendant  appealed  to 
the  General  Term. 

Some  of  the  allegations  employed  in  stating  the  second  defense, 
not  adverted  to  above,  are  recited  in  the  opinion  of  the  court 

Wm.  M  AUeUy  for  the  defendant  (appellant). 

L  The  court  erred  in  admitting  evidence  of  damages,  and  in 
revising  to  dismiss  the  complaint 

n.  The  court,  at  the  trial,  erred  in  refusing  to  receive  evi- 
dence in  support  of  the  second  defensa 

The  defense  is  well  pleaded ;  and  is  a  full,  legal  and  meritori- 
ous defense  to  the  plaintiff^s  action.  (Story  on  Agency,  §§  81, 
210-214;  Paleyon  Agency,  88,  and  not€»;  New  York  CerUral 
Ins.  Co,  V.  Nat  Prot  Ina,  Ch.y  4  Kern.,  85,  91 ;  Utioa  Ins.  Co.  v. 
Toledo  Ins.  Co.,  17  Barb.,  182.) 

m  The  court  erred  in  excluding  evidence  offered  by  the 
defendant,  to  show  the  intention  of  the  defendant,  and  the 
expressed  intention  and  understanding  of  both  the  defendant 
and  the  agent  of  the  plaintiff  {Cassard  v.  Binman,  14  How.  Pr. 
R,  84;  1  R  S.,  662,  §§  8,  10;  id.,  p.  710,  §§  6,  7;  8  and  9  Via, 
ch.  109,  §  18 ;  Orizewood  v.  Blane,  20  Eng.  L.  &  Eq.,  290 ;  JSi 
a,  11  Com.  B.,  688 ;  /S  C,  8  Eng.  L.  &  Eq.,  415 ;  Bourke  v. 
Short,  84  id,  219 ;  Williams  on  Personal  Properly,  80 ;  Addison 
on  Contracts,  117;  Bunn  v.  Mcer,  4  Johns.,  426;  1  R  S.,  228, 
§5;  8  R  S.,  8d  ed.,  55,  notes  on  §§  8,  9,  10.) 

IV.  The  fourth  defense  is  valid.  The  judgmient  on  the 
demurrer  to  that  defense  is  erroneous,  and  should  be  reversed. 

The  offenses  of  forestalling,  regrating,  and  engrossing  the 
market  are  criminal  at  common  law,  and  all  contracts  in  fur* 
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therance  of  criminal  designs  are  void.  (4  BL  Gom«,  158 ;  8  Just, 
196;  Wharton's  Criminal  Law,  688,  689;  Wharton's  Precedents, 
687,  and  notes;  2  R  S.,  p.  692,  §  8,  sub.  6;  People  v.  lusher,  14 
Wend.,  9, 14,  15 ;  Loomts  v.  EdgerUm,  19  id.,  419 ;  BOton  v.  Eck- 
ersley,  82  Eng.  L.  &  Eq.,  198 ;  Pepper  y.  Haigkt,  20  Barb.,  488.) 

Jame8  (7.  Carter^  for  the  plaintiff  (respondent). 

Among  other  points  which  in  the  view  of  the  case  taken  by 
the  oourt  at  General  Term,  it  is  not  material  to  state,  argued, 

L  That  the  making  of  the  contracts,  the  readiness  and  willing- 
ness of  the  plaintiff  to  perform  on  his  part,  and  the  neglect  and 
refusal  of  the  defendant,  are  aUeged  with  great  distinctness  m 
the  complaint,  and  are  not  denied  by  the  answer.  The  cause  of 
action  is  therefore  admitted. 

Under  such  a  contract  it  is  not  necessary  for  the  vendee  to 
allege  and  prove  a  tender  on  his  part  Beadiness  and  willing- 
ness to  receive  and  pay  are  sufficient  {Bawson  v.  Johnson^  1 
East,  203;  WcUerhxmseY.  Skinner,  2  Boa  &  P., 447;  2Chit  PL, 
269-271,  notes;  Porter  v.  Eose,  12  J.  R,  209.) 

Defendant  should  have  given  notice  of  an  intention  to  deliver. 
{QuarJes  v.  Oeorge,  28  Pick,  400.) 

n.  The  allegations  contained  in  the  second  defense  set  up  in 
the  answer,  if  admitted  to  be  true,  as  stated,  constitute  no  defense 
to  the  action ;  and  evidence  under  that  defense  was,  therefore, 
properly  excluded. 

(a.)  The  contracts  were  not  mjade  by  the  broker  Nathan.  They 
are  set  forth  in  the  complaint,  and  are  signed  by  Hinman  him- 
self Whatever,  therefore,  the  nature  of  Nathan's  agency  was, 
and  it  is  left  vaguely  enough  by  the  plea,  it  was  not  an  agency  to 
make  the  contracts.  Himnan  acted  on  his  own  behalf  This 
relieves  the  case  at  once  of  the  first  ground  of  objection. 

(b,)  The  plea  does  not  allege  that  the  agency  of  Nathan  was  to 
mii^e  the  contracts,  or  that  he  had  any  authority  to  make  them. 

(a)  The  plea  does,  however,  speak  of  persuasion,  induce- 
ment, representation,  &a,  all  of  which  necessarily  suppose  that 
the  mind  of  Hinman,  and  not  that  of  Nathan,  was  the  one 
which  assented  to  the  contract 

2.  It  is  clear  that  the  plea  states  no  case  of  false  representa- 
tions. 
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(o.)  If  the  representations  actually  alleged  to  have  been  made 
by  Nathan  came  up  to  the  requirements  of  the  law,  it  would 
still  be  necessary  that  it  should  appear  that  Nathan  was  Cassard's 
agent  to  make,  and  did  make,  the  contracts,  and  that  such  repre- 
sentations were  made  in  the  course  of  the  business  of  making 
such  contracts.    But  neither  of  these  things  appear. 

(&)  But  no  &ke  representation  whatever  is  alleged.  Not  a 
single  &ct  is  alleged  to  have  been  wrongly  stated,  and  a  &lse 
representation  is  not  predicable  of  an  opinion  as  to  the  present, 
much  less  the  future,  market  value  of  merchandise.  (Foley  v. 
Ootvgia,  6  Blackf,  18 ;  Sandjord  v.  Eandy,  23  Wend.,  260 ; 
Hawkins  v.  Oampbeli,  1  Eng.,  618.) 

(c)  Nothing  is  clearer  than  that  a  man  may  state  a  &Jse 
opinion  as  to  the  value  of  an  article  which  he  is  selling,  aa  an 
inducement  to  the  purchaser,  with  impunity. 

8.  A  fiirther  difficulty  in  the  way  of  the  defendant  is,  that  he 
shows  no  reason  why  the  plaintiff  should  be  bound  by  Nathan's 
representations,  even  if  such  representations  were  £sdse  and 
fraudulent  The  plea  does  not  allege  that  the  plaintiff  ever 
authorized  Nathan  to  make  such  representations,  nor  does  it 
allege  that  Nathan  was  in  fSsust  the  plaintiff's  agent  for  making 
the  contracts,  or  that  he  did  make  them. 

UL  The  exception  in  folio  18,  is  frivolous.  An  inquiry  as  to  a 
man's  intentions  in  making  a  contract,  without  reference  to  whe- 
ther the  other  party  knew  them  or  not,  is  manifestiy  irrelevant 

lY.  The  question  as  to  what  was  said  between  Nathan  and 
the  defendant,  was  clearly  inadmissible.  Nothing  had  been 
shown  in  the  case  to  make  the  conversation  between  the  defend- 
ant and  a  third  person  binding  on  the  plaintiff 

Y.  The  final  exception  to  the  direction  of  the  Judge,  is  not 
well  taken. 

1.  The  question  was,  whether  the  evidence  contained  anything 
tending  to  show  a  mutual  understanding  between  Cassioxl  and 
Hinman,  that  the  pork  should  not  be  specifically  delivered,  but 
that  differences  should  be  paid.  It  is  plain  that  the  evidence,  so 
&r  as  it  tends  to  prove  anything  on  this  point,  tends  to  prove  that 
there  was  no  such  understanding.  The  defense  had  wretchedly 
failed,  and  there  was  no  alternative  but  to  instruct  the  jury  that 
the  plaintiff  was  entitled  to  a  verdict 
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2.  It  was  right  to  direct  the  jury  to  allow  intereBt  In  such 
cases  the  loss  of  interest  is  always  an  element  of  the  damage& 
{Mteh  y.  Litnngston,  4  Sandf,  492 ;  Van  Rensselaer  r.  JeweU,  2 
Ck>mst,  141 ;  Dana  v.  Fiedler,  1  R  D.  Smith,  484;  opinion  of 
WooDBUFP,  J.,  and  12  K  Y.  R,  [2  Kenu,]  40.) 

The  judgment  should  be  afi&nned. 

Br  THE  GouBT — PiEBREPOKT,  J.  The  legislature  abolished 
all  forms  of  pleading  in  use  at  the  time  the  Code  was  passed ;  and 
jKovided  that  a  defendant  might  state  in  his  answer  any  matter 
constituting  a  defense, "  in  ordinary  and  concise  languaga"  If  the 
second  defense  set  up  in  this  case  was  good  in  law,  and  so  pleaded 
as  to  answer  the  requirements  of  the  statute,  it  was  error  to  exclude 
the  defendant  from  giving  any  evidence  under  that  pleading. 

If  the  broker,  who  n^otiated  these  contracts,  persuaded  the 
defendant  to  employ  him  as  his  ageint  in  the  matter,  and  while 
professing  to  act  as  the  defendant's  confidential  broker  and  agent, 
and  only  for  the  defendant's  interest,  was  "  the  secret  and  fraudu- 
lent agent  of  the  plaintiff  to  induce  the  defendant  to  make  such 
contracts,"  and  while  pretending  to  act  for  the  defendant,  and  to 
guard  the  defendant's  interest,  he  was  in  the  employ  and  secret 
service  of  the  plaintiff  and  using  his  information,  ability  and 
influence  to  entice  the  defendant  into  these  contracts  to  the  pre- 
judice of  the  defendant  and  the  advantage  of  i  the  plaintiff," 
while  'Hhe  defendant  was  ignorant  of  such  fraud  and  treachery, 
and  confiding  in  the  broker,  as  the  defendant's  true  and  &ithful 
agent,  he  entered  into  the  contracts  "  which  the  said  broker  well 
knew  would  be  of  great  loss  to  the  defendant  and  of  great  gain 
to  the  plaintiff,  and  if  the  broker  being  in  the  secret  service  of 
the  plaintiff  and  deceiving  the  defendant,  craftily  combined  to- 
gether with  the  plaintiff  to  procure  from  the  defendant  those 
contracts,  which  he  knew  would  be  injurious  to  the  defendant, 
for  whom  he  was  professing  to  act  as  a  confidential  and  &ithiul 
agent,  and  which  he  knew  would  be  beneficial  to  the  plaintiff, 
in  yhose  secret  service  he  was  employed,  and  with  whom  he  had 
craftily  combined  to  procure  these  contracts,  then,  these  contracts 
are  void  in  law,  and  the  plaintiff  cannot  recover  upon  them. 

AU  this  is  substantially  pleaded  in  the  second  defense,  and  in 
such  language  as,  we  think,  answers  the  requirements  of  the  Code. 
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The  plamtijBf  could  not  have  been  misled  or  taken  by  Burprifie 
on  the  trial,  and  no  such  suggestion  was  mada  A  demurrer 
had  been  interposed  to  the  third  and  fourth  defenses,  which  had 
been  argued  both  at  Special  and  General  Terms,  and  the  demur- 
rer to  the  third  defense  was  overruled,  but  no  demurrer  or  motion 
whatever  had  been  made  touching  the  second  defense.  It  was 
urged  that  there  was  no  evidence  that  the  plaintiff  had  autho- 
rized the  broker  to  make  the  representations  alleged.  There 
was  the  clearest  proof^  given  by  the  plaintiff  himself,  that  the 
broker  Nathan  was  his  agent  in  the  negotiation  and  completion 
of  those  contracts ;  and  we  think  the  law  well  settled  that  no 
one  can  avail  himself  of  the  advantages  of  a  contract  which  his 
agent  has  fraudulently  obtained,  and,  on  suit  brought,  deprive 
his  adversary  of  the  right  to  prove  the  fraud,  on  the  ground 
that  the  principal  did  not  authorize  his  agent  to  commit  it  If 
these  contracts  were  obtained  by  fraud  they  are  void,  and  the 
plaintiff  can  no  more,  in  such  case,  avail  himself  of  his  agent's 
fraud  than  of  his  own.  We  do  not  wish  to  intimate  that  there 
was  any  fraud  in  the  procurement  of  these  contracts;  we  merely 
wish  to  say  that,  under  the  pleadings,  the  defendant  had  the 
right  to  offer  evidence  of  fraud ;  and  that,  if  the  proofe  showed 
that  the  plaintiff's  agent  procured  these  contracts  from  the 
defendant  by  frtiud,  that  such  fraud  would  vitiate  the  contract& 

Another  deception,  taken  by  the  defendant,  arises  imder  the 
following  question : 

"  Q.  At  the  time  of  making  the  writings  between  you  and  Cas- 
sard,  was  anything  said  by  Nathan  as  to  the  performance  by 
receipt  and  delivery  of  pork,  or  the  settlement  by  payment  and 
receipt  of  differences?  and  if  so,  what?" 

(This  question  was  objected  to  by  the  plaintiff's  counsel,  on 
the  grounds,  1st  That  it  was  relevant  only  to  the  third  defense ; 
2d.  And,  as  to  that,  it  was  offering  parol  evidence  against  the 
writings ;  and,  3d.  There  was  no  proof  to  show  any  authority  in 
Nathan,  except  to  negotiate  as  a  broker  between  the  parties,  as 
to  the  contracts  actually  made,  and  in  evidence.  The  Court 
sustained  the  objection,  and  excluded  the  question;  to  wnich 
decision  the  defendant's  counsel  objected.) 

We  think  it  plain  that  this  inquiry  was  relevant  to  the  third 
defense ;  and,  as  to  that  defense,  this  Court  have,  at  a  General 
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T^rm,  held  by  five  Judges,  fully  expressed  their  opinion,  as  fol- 
lows: (Then  follows  the  opinion  which  has  since  been  reported 
in  1  Bosw.,  207.) 

As  the  proof  was  clear  that  Nathan  was  the  plaintiff's  agent, 
we  think  what  he  said  at  the  time  of  malring  the  written  con- 
tracts may  be  received  as  evidence  going  to  show  whether  or  not 
these  were  gambling  contracts  and  void  by  the  statuta  There 
aie  many  contracts,  good  on  their  face,  which  may  be  rendered 
void  or  voidable  by  parol  evidence ;  such  as  a  bond  or  note 
which  is  usurious,  or  given  for  a  gaming  debt,  or  for  any  ill^al 
consideration,  or  by  an  in&nt,  &a 

We  think  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Henbt  Carolus,  Administrator,  &a,  of  Charles  D.  Bibelga, 
deceased.  Plaintiff  and  Appellant,  v.  Thb  Mayob,  &c.,  of 
THE  Crrr  of  New  Yobe,  Defendants  and  Bespondents. 

1.  Whild  the  Corporation  of  the  city  of  New  York  ic^re  engaged  (by  a  con- 
tractor employed  fbr  that  purpose)  in  reg^ting  and  grading  one  of  the 
avennes  in  the  npper  part  of  the  island  already  in  iise  as  a  highway,  and 
had  erected  across  a  valley  a  narrow  embankment  to  sustain  the  Croton 
water-pipes  in  the  center  of  the  avenue,  and  thereby  reduced  the  carriage- 
way to  the  width  of  a  few  feet,  a  foot-passenger,  instead  of  keeping  in  the 
carriageway,  attempted  to  pass  along  the  narrow  embankment,  and  fell, 
and  was  so  injured  that  he  died:  Edd^  that  the  Corporation  were  not 
responttble  for  the  injury. 

2.  The  fact  that  other  persons  used  the  top  of  this  embankment  as  a  foot- 
path does  not  affect  the  question,  when  it  appears  it  was  not  erected  for 
that  purpose  nor  intended  to  be  used  as  a  foot-path  and  was  dangerous, 
and  the  carriageway  could  be  used  with  but  slight  inconvenience. 

3L  While  making  lawful  public  improvements  in  the  streets  or  highways,  the 
Corporation  are  not  responsible  for  an  injury  sustained  through  the  heed- 
less neglect  of  ordinary  care  by  a  traveler  or  passenger. 

(Before  Bosworth,  CIl  J.,  and  HorvMAN  and  Monoriet,  J.  J.) 
Heard,  December  8th,  1859;  decided,  January  7th,  1860. 
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This  action  was  brought  by  the  plaintiff,  as  adniinistrator  of 
the  goods,  chattels,  &a,  of  one  Charles  D.  Bibelga,  to  recover 
damages,  (  by  virtue  of  the  statute  authorizing  the  administrator, 
in  such  case,  to  maintain  an  action,)  by  reason  of  an  injury 
received  by  the  intestate,  when  walking  along  the  Eighth  ave- 
nue, in  the  dty  of  New  York,  from  fdling  off  an  embankment, 
which  injury  caused  his  immediate  death.  The  complaint 
charged  tibat  it  was  the  duty  of  the  defendants  to  keep  the  said 
avenue  in  repair,  and  in  good  order  and  condition,  as  a  public 
highway ;  that  they,  on  the  contrary,  caused  high  embankments 
and  dangerous  precipices  to  be  built  therein,  rendeiing  travel 
thereon  extremely  dangerous  to  persons  lawfully  traveling 
thereon ;  and  that  the  intestate,  while  so  traveling,  was,  without 
any  fault  or  neglect  on  his  part,  thrown,  precipitated  and  fell 
from  one  of  said  dangerous  precipices  about  thirty  feet  upon 
rocks,  stones  and  water,  whereby  he  was  so  bruised,  mangled 
and  crushed,  that  he  inmiediately  died  of  said  wounds. 

The  Eighth  avenue,  according  to  the  plan  according  to  which, 
the  island  above  the  settled  portion  of  the  city  is  laid  out  for 
friture  improvement,  extends  northerly  to  the  Harlem  river,  and 
although  not  graded,  it  has  been  an  open  traveled  highway  for 
twenty  years  past  It  is,  according  to  the  said  plan,  intended  to 
be  one  hundred  feet  wide,  as  used,  worked  and  macadamized,  it 
was  much  narrower,  it  had  a  carriage  path  only,  and  its  surface 
conformed  in  general  to  the  uneven  face  of  the  country 
through  which  it  passed.  From  the  point  where  74th  street 
(  according  to  the  plan  of  the  city)  will,-  when  opened,  cross  the 
avenue,  to  that  where  79th  will  cross  it,  is  very  low  ground,  and 
the  carriageway  had  been  built  up,  and  embanked  by  a  stone 
wall  ten  or  fifteen  feet  above  the  natural  surface  of  the  ground. 

In  1854,  the  defendants  determined  to  grade  the  avenue,  from 
59th  to  86th  street,  leveling  elevations  and  filling  in  depressions, 
so  as  to  make  the  avenue  conform  to  a  permanent  grade  desig- 
nated on  a  profile,  which  was  placed  on  file, —  and  in  this 
grading  to  make  the  avenue  of  its  full  width,  ( 100  feet,)  with 
carriageway  and  sidewalks  on  the  proper  level;  and  for  that 
purpose  entered  into  a  contract  with  one  Frederidcs  to  do  the 
work,  the  contractor  agreeing  to  leave  a  passable  carriageway 
during  the  regulating  of  the  said  avenue.     The  new  grade  was 
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at  the  low  ground  above-mentioned,  nearly  thirty  feet  above  the 
natural  sur&ce  of  the  ground 

During  the  progress  of  the  work,  it  was  desired  to  lay  the 
CSroton  water  pipes  along  the  avenue  for  the  distribution  of 
water,  an  embankment  was  raised  at  or  about  the  center  of  the 
avenue,  across  the  low  ground  aforesaid,  of  width  barely  suffi- 
cient to  sustain  the  pipes,  and  of  a  height  nearly  equal  to  the 
new  grade,  and  the  pipes  being  laid,  earth  was  thrown  thereon 
about  ttiree  feet  in  width  at  the  top,  and  this  embankment  was 
sustained  by  a  stone  wall  nearly  perpendicular  on  the  west  side 
thereof  About  midway  and  in  the  center  of  the  embankment, 
at  the  top,  was  placed  a  pipe  (or  man-hole)  fix>m  the  pipes 
below,  extending  up  a  few  feet  above  the  top  and  to  the  line  of 
the  permanent  grade,  to  furnish  means  of  access  to  the  pipes  after 
the  avenue  should  be  finished,  and  the  earth  was  extended  so  that 
the  top  of  the  embankment  was  there  a  little  wider  than  elsewhere. 

On  the  erection  of  this  embankment,  the  carriageway,  which 
was,  to  a  great  extent^  occupied  thereby,  was  turned  to  the  east^ 
and  wafl  only  about  nine  or  ten  feet  wide,  so  that  travelers  in 
vehicles,  on  reaching  this  valley,  turned  a  little  towards  the  east 
9ide  of  the  avenue,  and  kept  along  up  the  level  of  the  old, 
macadamized  road  until  the  valley  was  passed 

But  persons  on  foot  were  in  the  habit  of  walking  on  or  over 
the  Croton  water  pipes,  on  the  narrow  top  of  the  embankment 

There  was  no  pretense  that  the  embankment  was  constructed 
for  a  foot-path,  but  only  to  sustain  the  pipes,  and  the  pipes  were 
covered  with  earth,  not  in  order  to  make  a  foot-path  thereon, 
but  only  to  protect  the  pipes  themselves,  until  the  grading  of 
the  avenue  should  be  completed ;  foot  travelers  were,  neverthe- 
less, wont  to  use  this  embankment  as  a  foot-path,  it  being  much 
less  convenient  to  descend  and  keep  the  carriageway,  especially, 
because  it  was  very  narrow  and  muddy. 

This  was  the  condition  of  the  avenue,  in  October,  1857,  when 
on  the  Sabbath  (October  4th)  the  plaintiflTs  intestate,  (a  cigar 
maker,)  who  lived  in  the  eastern  part  of  the  city,  near  the  cor- 
ner of  Avenue  A  and  Eighteenth  street,  visited,  as  he  had  often 
before,  a  grocery,  at  the  comer  of  Eighty-Sixth  street  and  the 
Eighth  avenue,  to  sell  cigars,  and  also  visited  certain  gardens  in 
the  vicinity ;  he  remained  hntil' about  nine  o'clock  at  night,  and' 

Bo«w.— Vol.  VL  8 


18  CASES  IN  THE  SUPEBIOR  COURT. 


Garolus  7.  The  Ms7or,  Ac.,  of  the  City  of  New  York. 


then,  in  company  with  an  acquaintance,  started  to  come  to  the 
city,  walking  down  the  Eighth  avenue ;  when  they  reached  the 
embankment  referred  to,  they  continued  along  the  center  of  the 
avenue,  on  the  top  of  the  embankment,  and,  in  attempting  to 
pass  around  the  man-hole,  the  intestate  fell  off  the  embank- 
ment, among  stones  and  water  at  the  bottom,  and  was  killed. 
Eighty-Sixth  street  was  an  open  traveled  street,  and  through 
that  and  the  Bloomingdale  road  or  through  the  Third  avenue 
there  were  other  ways  of  returning  to  the  city  entirely  free  from 
obstruction* 

Upon  &cts  substantially  as  above  proved,  without  contradic- 
tion, at  the  trial,  which  was  had  before  Mr.  Justice  Slosson,  on 
the  25th  of  May,  1859,  the  complaint  was  dismissed.  The 
plaintiff  appealed  to  the  General  Term. 

J,  Wi  Cfilbert,  for  plaintiff  (appellant). 

L  The  defendant  is  clearly  liable,  unless  the  deceased  negli- 
gently exposed  himself  to  the  injury  which  destroyed  his  life. 
This  liability  results — 

L  From  the  positive  act  of  the  defendant  in  causing  the  erec- 
tion of  the  embankment,  and  leaving  it  at  night  without  a  light 
or  anything  to  warn  a  passer  of  the  danger,  thereby  creating  a 
nuisance.  (16  N.  Y.  R,  172,  note.) 

2.  From  the  implied  contract  on  its  part  to  keep  the  streets  of 
the  city  in  repair,  and  in  a  safe  condition.  {Furze  v.  The  Mai/or^ 
8  Hill,  612;  16  N.  Y.  R,  supra;  Hochester  W.  L.  Co.  v.  The 
City  of  Bocheaier^  8  Comst,  464;  Hutscn  v.  The  Mayor ^  6  Seld., 
168 ;  Lbyd  v.  The  Mayor,  1  id.,  869 ;  City  of  Buffalo  v.  HoUoivay^ 
8  id.,  498;  Starrs  v.  The  City  of  Utica,  17  K  Y.  R,  104.) 

8.  From  the  &ct  that  it  provided  the  erection  in  question  as  a 
means  of  passage,  and  invited  the  public  to  use  it,  although  it 
was  unsafe. 

It  needs  no  argument  to  prove  that  such  an  erection  is  a  nui- 
sance. It  is  so  because  it  detracts  from  the  safety  of  the  public 
{Dygert  v.  Schenck,  28  Wend.,  446 ;  Clark  v.  Kirwan,  4  K  D. 
Smith,  28;  Gmgreve  v.  Smith.,  18  N.  Y.  R,  79,  84;  16  id.,  172.) 

And  a  coiporation  is  no  more  exempt  from  liability  in  case  it 
creates  a  nuisance,  either  public  or  private,  than  are  individuals. 
(16  N.  Y.  R,  172,  and  cases,  supra.)  .« 
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Nor  can  there  be  a  doubt  that,  although  the  Corporation  had 
the  right  to  grade  and  improve  the  street,  and  to  lay  down  the 
pipes,  yet  whenever  it  assumes  to  exercise  its  corporate  powers, 
it  is  bound  to  see  that  due  care  and  caution  are  used,  to  avoid 
injuiy  to  individuals.  (Cases,  supra,) 

IL  The  liability  above  stated  remains  unaffected  by  the  cir- 
cumstance that  the  work  was  let  out  by  contract  {Hickok  v. 
PlaUdmrgh,  16  N.  Y.  R,  161 ;  Starrs  v.  Utica,  17  id.,  104.) 

lU.  The  Croton  Aqueduct  Board  are  the  agents  of  the  corpo- 
ration, and  the  latter  is  liable  for  their  acts  and  negligenca 
{Bailey  v.  The  Mayor,  8  Hill,  531;  &  C,  in  Court  of  Errora, 
2  Denio,  433.) 

lY.  No  question  as  to  the  negligence  of  the  deceased  can 
properly  arise  upon  the  evidence  in  this  case. 

1.  It  was  argued  at  the  trial,  and  so  ruled  by  the  court,  that 
the  deceased  was  negligent  in  using  the  causeway  instead  of  the 
narrow  road  below.     The  answer  to  this  is  threefold : 

(a.)  There  is  no  proof  that  the  deceased  knew  of  the  exist- 
ence of  this  road,  or  that  he  was  ever  on  the  spot  before 

(&)  It  was  clearly  proved  that  deceased  trod  the  beaten  track, 
and  in  doing  so  was  led  directly  upon  the  causeway. 

(c)  The  entrance  to  the  narrow  road  was  shut  off  fix>m  view, 
by  a  pile  of  stones,  and  no  guide  to  it  had  been  provided,  nor 
had  any  precaution  been  taken  to  warn  passers  of  the  danger 
of  the  causeway.     And  the  accident  happened  at  night 

2.  The  evidence  shows  that  the  causeway  had  been  used  by  foot- 
passengers  for  a  long  time,  and  was  kept  in  order  for  that  pur- 
pose, by  the  corporate  authorities. 

8.  The  narrow  road  was  not  of  sufficient  width  to  allow  of  its 
being  safely  used  by  foot-passengers. 

4.  No  adequate  cause  for  the  accident  appears,  other  than  the 
dangerous  character  of  the  causeway,  and  the  neglect  of  the  Cor- 
poration to  provide  safe  means  of  transit,  or  to  warn  passers  of 
the  danger  before  them.  This  negligence,  on  the  part  of  the 
defendant,  and  all  the  circumstances  of  the  accident,  therefore, 
excluded  the  idea  of  a  want  of  due  care  on  the  part  of  the  de- 
ceased, and  prima  facie  established  the  plaintiff's  right  to  recover. 
{Button  V.  Sudsm  River  BaUroad  Co.,  81  N.  Y.  R,  24S;  and 
dted.) 
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Y.  In  any  yiew,  the  questions  of  negligence  should  have  been 
submitted  to  the  juiy,  and  the  court,  therefore,  erred  in  directing 
a  nonsuit 

YL  The  &ct  that  the  accident  occurred  on  Sunday  constitutes 
no  defense. 

1.  The  deceased  was  not  in  the  violation  of  any  of  the  prohi- 
bitions of  the  statute.  (1  R  S.,  676.) 

(a.)  He  was  not  "  traveling,"  in  the  sense  in  which  the  term  is 
used  in  the  statuta  The  word  evidently  means  the  going  &om 
one  town  or  dty  to  another.  Such  was  the  case,  10  Metcali^  86S. 
The  deceased  was  going  home,  after  a  visit  to  a  fiiend.  The 
legislature,  certainly,  never  intended  to  prohibit  the  visit  or  the 
return. 

2.  Nor  is  it  material  that  he  had  a  short  time  before  sold  some 
cigars. 

(a.)  Such  a  sale  is  not  prohibited.  {Boynton  v.  Poffc,  18  Wend., 
425.) 

(6.)  K  it  were  it  would  work  no  disfiranchisement 

8.  In  any  view  it  is  no  answer  to  the  action.  {Mohney  v.  Oook^ 
26  Penn.,  849 ;  Alraham  v.  SUiien  Island  Ferry  Cb.,  MS. ;  Narria 
V.  lAichfiM,  85  N.  K.,  271.) 

The  case  in  10  Metcalf  may  be  reconciled,  upon  the  principle 
of  the  non-liability  of  town  officers.  {Hutson  v.  The  MayWy  6 
Sand.,  289 ;  16  N.  Y,  R,  supra.) 

0.  Dearly  for  the  defendants  (respondents). 

L  The  complaint  was  properly  dismissed,  because  the  deceased 
was  himself  guilty  of  negligence,  which  contributed  to  the  acci- 
dent which  resulted  in  his  death. 

1.  The  place  on  which  he  attempted  to  walk  was  not  con- 
structed for  the  purpose  of  a  passage-way  or  road. 

2.  Of  this  &ct  h<3  had  notice : 

First,  by  the  character  of  the  embankment  itself,  twenty-five 
feet  high,  perpendicular,  stones  below. 

Second,  by  the  iron  pipes  on  which  he  had  to  walk,  to  get  to 
the  place  where  he  fell 

Third,  by  what  is  called  the  man-hole^  elevated  in  the  center 
of  the  aqueduct,  and  in  attempting  to  pass  which  the  accident 
occurred. 
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Fourth,  by  a  pile  of  stones  placed  in  firont  of  the  carriagewaj 
at  Eighty-Second  street 

3.  The  defendants  had  constructed  a  place  for  deceased  to 
walk,  viz.,  the  carriagewaj,  and  on  which  he  could  have  traveled 
safely.  If  he  chose  to  take  the  embankment  instead  of  the 
road,  he  did  so  at  his  peril  and  in  his  own  wrong. 

4.  The  notice  of  the  character  of  the  place  on  which  he  was 
walking  was  continued  at  every  step,  and  it  is  shown  that,  on 
account  of  his  prior  visits  to  the  neighborhood,  he  was  not  a 
stranger  to  the  locality. 

n.  The  &cts  being  undisputed,  there  was  no  question  to  be 
I^  to  the  jury.  These  &cts  raised  a  question  of  law  for  the 
Court  only ;  and  the  requests  of  plaintiff's  counsel  to  submit  to 
the  jury  any  of  the  questions,  were  properly  denied.  {Pratt  v. 
HuBf  18  John.,  884 ;  Stewart  v.  Simpaan,  1  Wend.,  876 ;  Janaen 
V.  Aeha-j  28  id.,  480 ;  Budd  v.  Davis,  8  Hill,  287.) 

L  Diamissing  complaint  is  equivalent  to  a  nonsuit  (2  Duer, 
60;  6How.,  2ia) 

in.  The  complaint  was  properly  dismissed,  because  the  death 
of  deceased  was  caused  by  his  own  violations  of  the  laws  of  the 
State  then  in  force  for  the  "  prevention  and  punishment  of  im- 
morality and  disorderly  practices."  (R  S^,  part  I,  tit  8,  ch.  20.) 

This  statute  makes  it  unlawful  for  any  person  to  expose  for 
sale  any  wares  or  merchandise  on  Sunday.  This  deceased  had 
violated,  and  was  returning  home  with  the  wages  of  his  sin  upon 
him. 

The  same  article  makes  it  unlawful  for  any  person  to  frequent 
a  tippling-house  on  Sunday ;  this  deceased  had  done,  and  had 
tarried  hours  at  the  bar  of  an  unlicensed  grocery,  and  the  acci- 
dent which  followed  is  the  legitimate  penalty  of  such  practices. 

The  same  article  makes  it  unlawful  for  ''any  person  to  travel 
on  Sunday,  imless  in  cases  of  charity  or  necessity,  or  in  going  to 
or  returning  from  some  church  or  place  of  worship." 

There  is  no  pretense  that  deceased  was  within  any  of  the 
exceptions  of  the  statute;  this  being  the  &ct,  the  plaintiff  who 
represents  him  has  no  right  to  invoke  the  aid  of  a  court  of  law 
fcr  any  loss  or  injury  sustained  by  the  deceased  while  violating 
the  law. 
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1.  This  rule  has  been  applied  to  a  statute  identical  with  our 
own,  in  Massachusetts. 

2.  The  same  principle  prevents  a  peison  engaged  in  an 
illegal  vocation  from  maintaining  an  action  for  libel,  on  account 
of  a  publication  in  reference  to  his  conduct  in  that  vocation. 
{Hurst  V.  Bdlj  1  Bing.,  1;  Yrissari  v.  Clement,  8  id,  432; 
Starkie  on  Slander,  voL  2,  p.  87.) 

8.  It  is  this  principle  which  is  recognized  in  the  maxim,  so  often 
quoted,  that  a  plaintiff  must  come  into  court  with  ^'  clean  hands." 

lY.  There  is  no  pretense  for  saying  that  the  laws  for  the 
observance  of  Sunday  are  obsolete.  On  the  contrary,  our  writ- 
ten constitution  reSnacts  the  legislative  provisions  then  in  exist- 
ence, and  recognizes  the  "right  and  necessity  of  prohibiting  acts 
of  licentiousness^  and  justifying  practices  inconsistent  with  the 
peace  and  safety  of  the  State."  (Art.  L,  §§  8, 17.) 

1.  Not  only  have  the  Legislature  the  right,  but  it  is  its  duty, 
to  provide  laws  for  the  observance  of  the  Christian  Sabbath. 

2.  The  courts  are  bound  to  enforce  these  laws,  by  applying  to 
persons  who  suffer  loss  in  violating  them,  the  principles  appUca- 
ble  to  other  violators  of  law,  not  only  the  statute  penalties,  when 
suits  are  brought  against  them,  but  a  denial  of  redress,  when 
injuries  result  to  offenders  &om  such  violation.  (8  J.  R,  290 ; 
11  Seig.  k  R,  894,  408,  405.) 

By  the  Coubt —  Hoffman,  J.  The  intestate  came  to  his  death 
by  heedlessly  using  as  a  path,  an  embankment  of  about  two  or 
three  feet  in  width,  raised  by  the  contractors  for  regulating  the 
Eighth  avenue ;  never  intended,  designated,  or  by  any  implica- 
tion used  or  authorized  to  be  used  as  a  foot-path,  by  the  defend- 
ants, or  any  one  under  them.  It  is  shown  that  the  carriageway, 
which  he  could  have  used,  was  no  more  than  inconvenient ;  no 
risk  was  encountered  by  pursuing  it,  which  very  slight  care 
would  not  avoid :  none,  it  seems,  could  occur,  except  in  meeting 
carriages.  It  was  fix)m  nine  to  twelve  feet  wide.  There  were 
other  safe  and  not  inconvenient  modes  of  getting  to  his  housa 
(18N.  Y.  R,  427.) 

We  think  the  dismissal  of  the  complaint  was  right,  and  the 
judgment  should  be  afi&rmed,  with  costa 

Ordered  accordingly.  • 
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John  Bodi,  Plamtiff  and  Appellant,  v.  The  Pbesident,  &a,  or 
THE  BuTGEBS  FiBE  Insubance  COMPANY,  Defendants  and 
BespondentsL 

1.  In  an  action  upon  a  policy  of  insurance  against  loss  or  damage  by  fire,  to 
the  goods  of  the  plaintiff,  contained  in  certain  described  premises,  a  com- 
plaint setting  out  the  sul^tance  of  the  policy  and  averring  that  the  plaintiff, 
iifithin  the  term  of  the  insurance,  *'did  sustain  loss  to  the  amount  of 
$23L08,  by  reason  of  a  fire  taking  place  in  the  cellar  of  the  said  premises 
aboTe  mentioned,"  does  not  state  &cts  sufficient  to  constitute  a  cause  of 
action. 

2.  In  such  case  the  complaint  should  state  that  the  goods  which  were  insured 
were  injured  or  destroyed  by  fire ;  otherwise  rum  consUU^  but  the  loss  sus- 
tained by  the  plaintiff  was  by  injury  to  the  building  or  to  other  property 
whidi  was  not  embraced  within  or  covered  by  the  insurance. 

(Before  Bobwobth,  CL  J.,  and  Hoffman  and  Mohobikf,  J.  J.) 
Heard,  December  15th,  1859;  decided,  January  7th,  1860. 

This  is  an  appeal  firom  an  order,  made  at  Special  Term,  before 
DuEB,  J.,  Febmaiy  28,  1857,  sustaining  the  defendant's  demur- 
rer to  the  complaint,  and  ordering  judgment  unless  the  plaintiff 
amend,  &c. 

The  complaint  sets  forth  the  TnAlHng  and  delivery  of  a  policy 
by  the  defendants,  whereby  they  insured  and  agreed  wiUi  the 
plaintiff  that  they  "  would  pay  and  make  good  to  him  any  loss 
or  damage  which  he  might  sustain  by  fbne,  (within  one  year  from 
the  date  thereof^)  of  any  of  his  goods  and  chattels,  consisting  of 
bar  and  household  furniture,"  &c.,  Sec ;  and  which  were  con- 
tained in  the  first  story  and  basement  of  the  four  story  brick 
tenement-house  68,  Avenue  A,  in  the  city  of  New  York. 
.  And  the  complaint  then  averred  '^  that  the  said  plaintiff  did 
sustain  loss,  within  the  year  for  which  he  was  insured,  to  the 
amount  of  $231.08 ;  and,  on  the  Sd  day  of  November,  1864,  by 
reason  of  a  fire  taking  place  in  the  cellar  of  the  said  premises 
above-mentioned."  Notice  and  proofs  of  loss  were  served, 
&GL,  &a 

To  this  complaint  the  defendants  demurred,  assigning  as  cause 
of  demurrer,  among  other  particular  specifications,  *^  that  the 
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said  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  actioa" 

George  OarperUer^  for  the  plaintiff  (appellant). 
CI  A,  Nichols,  for  the  defendants  (respondents). 

By  the  Court — Hoffman,  J.  The  Code  requires  that  a 
complaint  shall  contain  a  plain  and  concise  statement  of  the 
&cts  constituting  a  cause  of  action,  without  unnecessary  repeti- 
tion- (Code,  §  142.) 

It  should  at  least  comprise  a  statement  of  all  the  facts  which, 
being  proved  or  admitted,  are  essential  to  entitle  the  plaintiff  to 
recover  on  the  case  he  makes.  The  statement  should  be  such 
that  upon  the  face  thereof  assuming  it  to  be  true,  the  law  alone 
(without  the  aid  of  a  jury)  draws  a  necessary  conclusion  that  a 
cause  of  action  exists  in  favor  of  the  plaintiff  unless  the  defend- 
ant can  avoid  such  conclusion  by  some  new  &ct&  {Page  v.  Boyd, 
11  How.  Pr.  R,  415.) 

The  present  complaint  is  palpably  defective  in  the  omission 
to  state  that  the  goods  and  chattels,  which  were  insured,  were 
lost,  injured  or  damaged  by  the  fire.  It  is  quite  immaterial  to 
any  question  between  the  plaintiff  and  these  defendants  whether 
be  sustained  any  loss  or  how  much  loss  he  sustained  by  reason 
of  a  fire  taking  place  in  the  cellar,  unless  the  goods  of  the  plain- 
tiff mentioned  in  the  poKcy,  or  some  of  them,  were  destroyed  or 
injured. 

As  the  plaintiff  does  not  state  how  he  sustained  loss  or  in  what 
the  loss  consisted,  non  constat,  but  the  loss  which  he  states  was 
by  injury  to  the  building.  The  subject  of  the  insurance  was 
the  goods  and  chattels  of  the  plaintiff;  and  it  is  not  averred 
that  any  goods  or  chattels  of  the  plaintiff  were  destroyed  or 
injured;  and,  therefore,  no  loss  is  shown  which  is  covered  by  the 
policy,  and  no  cause  of  action  against  the  defendants  appears. 

Among  the  precedents  in  Abbott's  Pleadings  and  Forms 
(p.  186)  is  the  form  of  a  complaint  upon  a  fire  policy,  which 
will,  I  think,  afford  a  safe  guide  to  the  plsader.  The  order 
appealed  from  should  be  affirmed 

Order  affirmed,  with  costs. 
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James  Sl  Gabfentieb,  FlaintifiE;  v.  Jahss  C.  Willet,  Sheriff 
of  the  City  and  County  of  New  York,  Defendant 

L  Under  the  proyisions  of  the  statute  entitled  "  An  act  to  reduce  the  several  acts 
relating  to  the  District  Courts  in  the  city  of  New  York  into  one  act,"  passed 
April  13,  1857,  an  execation  against  the  body  of  the  defendant  cannot  be 
lawfaUy  issued,  unless  it  is  stated  in  the  judgment  that  the  case  is  one  in 
which  the  defendant  is  subject  to  arrest  and  imprisonment  thereon. 

2.  Where  the  Justice  rendered  judgment  for  the  plaintiff  for  a  sum  specified 
as  damages  and  costs,  without  stating  in  the  judgment  or  in  the  docket 
thereof  that  the  case  was  one  in  which  the  defendant  was  subject  to  arrest^ 
&Cf  and  an  execution  was  nevertheless  issued  against  the  person  of  the 
defendant^  and  he  was  arrested,  delivered  to  the  custody  of  the  Sheriff,  and 
he  accepted  such  custody,  making  due  return  that  "  the  defendant  is  in 
costody,"  and  afterwards  took  a  bond  tor  the  jail  liberties  irom  the  defend- 
ant and  sureties,  such  arrest  and  detention  are  nevertheless  unlawful ;  the 
Sheriff  is  not,  as  against  the  plaintiff,  bound  to  detain  the  defendant;  and 
he  is  not  liable  to  the  pluntiff  for  an  escape,  although  such  defendant 
departs  from  the  jaQ  limits. 

3.  The  drcamstance  that^  on  the  day  following  the  rendering  and  entry  of 
the  judgment^  the  Justice,  on  the  presentation  of  an  affidavit  by  the  plain- 
tiff^ showing  cause  of  arrest^  &c.,  made  an  order  that  an  execution  issue 
agunst  the  body,  does  not  make  the  execution  legal  Such  an  order  is  no 
part  of  the  judgment ;  and,  after  rendering  judgment,  the  Justice  was,  in 
respect  to  the  question  whether  the  defendant  was  subject  to  be  arrested 
in  that  action,  fundus  cffido^  and  had  no  power  to  make  the  order. 

4.  Under  the  statute  referred  to,  the  decision  of  the  question,  whether  the 
defendant  was  liable  to  arrest  and  imprisonment^  when  sudi  arrest,  ^, 
was  claimed  by  the  plaintifi^  was  part  of  the  judicial  duty  of  the  Justice, 
and  should  have  been  included  in  the  judgment  as  much  as  his  decision  of 
the  question  of  the  defendant's  liability  for  the  debt  or  damages  sued  for. 

(Before  Boswobtb,  Oh  J.,  and  Hoitmah  and  Mohorief,  J.  J.) 
Heard,  December  16th,  1859 ;  decided,  January  7th,  1860. 

MonoKfor  judgment  upon  a  verdict  taken  by  consent^  sub- 
ject to  the  opinion  of  the  Court  at  General  Term,  with  leave  to 
enter  judgment  of  nonsuit  or  dismissal  of  complaint,  if  so 
advised. 

The  cause  was  tried  before  Chief  Justice  Bosworth  and  a 
jury,  on  the  28d  day  of  April,  1858.  The  jury  found  a  verdict 
for  the  plaintiff,  and  assessed  his  damages  at  $276.83,  subject  to 
Bosw.— Vol.  VL  4 
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the  opinion  of  the  Court  at  General  Term,  and  to  be  heard  there, 
in  the  first  instance,  on  the  questions  of  law  arising  in  the  case, 
with  liberty  to  the  Court  at  General  Term  to  dismiss  the  com- 
plaint, if  so  advised,  with  the  same  effect  as  if  dismissed  at  Trial 
Term,  and  exceptions  taken  by  the  plaintiff;  judgment  in  the 
meantime  to  be  suspended :  the  counsel  of  both  parties  consent- 
ing at  ^  the  trial  that  the  verdict  be  so  taken. 

The  action  was  brought  against  the  defendant,  as  Sheriff  of 
the  city  and  county  of  New  York,  for  the  escape  of  one  Samuel 
H.  Doughty. 

On  the  12th  of  November,  1867,  the  present  plaintiff  reco- 
vered a  judgment  against  the  said  Doughty,  in  the  Third  District 
Court  of  the  city  of  New  York,  before  William  B.  Meeoh, 
Esquire,  Justice  of  said  Court,  for  the  sum  of  $250  damages  and 
$17.50  costs.  On  the  15th  of  November,  1857,  an  execution 
was  issued,  purporting  to  be  upon  such  judgment,  commanding 
any  constable,  in  the  usual  form,  to  levy  the  amount  of  the 
goods  and  chattels  of  the  defendant ;  and  if  sufficient  goods  and 
chattels  could  not  be  found,  then  commanding  such  constable  to 
arrest  the  defendant,  and  commit  Mm  to  the  jail  of  the  city  and 
county  of  New  York,  the  keeper  whereof  was  directed  him 
safely  to  keep,  until  he  should  pay  such  judgment,  or  be  dis- 
charged according  to  law. 

On  the  18th  of  November,  1857,  one  of  the  constables  of  the 
dty  arrested  the  said  Doughty,  by  virtue  of  the  execution,  and 
committed  him  to  the  jail  of  the  county,  and  to  the  custody  of 
the"  present  defendant,  as  Sheriff  of  the  city  and  county,  and 
keeper  of  the  jail  thereof. 

On  the  same  18th  day  of  November,  1857,  Doughty,  with  two 
persons  as  his  sureties,  gave  what  is  termed  a  bond  for  the  limits. 
It  was  executed  to  the  Sheriff,  the  present  defendant,  and 
recited  that  the  said  Doughty  was  a  prisoner  in  his  custody, 
as  Sheriff  of  the  county  of  New  York,  by  virtue  of  a  capias 
ad  satisfaciendum.  The  following  indorsement  was  on  the  exe- 
cution: "Sheriff's  return — defendant  in  custody. — J.  C.  Wil- 
let, Sheriff" 

On  the  21st  of  November,  1857,  Doughty  was  found  off  the 
limits,  and  the  summons  in  the  present  action  was  duly  served 
upon  the  defendant 
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On  the  trial,  the  record  of  the  proceedings  in  the  case  in  the 
Third  District  CSourt  was  given  in  evidence,  and  from  these 
proceedings  it  appears : 

That  the  present  plaintifE^  as  assignee  of  one  France,  sued 
Doughty  to  recover  the  surplus  of  the  avaUs  of  certain  notes  de- 
posited with  Doughty,  paid  to  him  and  remaining  in  his  hands 
after  satisfying  a  demand  of  Doughty,  for  securing  which  the  notes 
had  been  delivered  to  him.  It  was  alleged  that  Doughty  had 
received  the  sum  of  $574.19,  exceeding  the  balance  due  him  by 
about  $300.  The  complaint  demanded  judgment  for  $260.  It  is 
needless  to  state  the  defense. 

The  cause  was  tried  on  the  12th  of  November,  1857.  The 
dosing  entry  of  the  proceedings  on  the  trial,  as  returned  to  the 
Court  of  Common  Fleas  upon  an  appeal,  is  as  follows : 

'^  The  parties  here  rested ;  and  on  the  same  day,  I  rendered 
judgment  for  the  plaintiff  for  $250  damages,  besides  co6t&  Wil- 
liam B.  Meech,  Justice." 

The  plaintiff  produced  in  evidence  a  certified  copy  of  the 
docket  of  the  judgment  in  the  District  Court,  which,  so  far  as  it 
is  necessary  to  transcribe  it,  is  as  follows :  ^^J.S,  OarperUier,  as- 
signee of  Thomas  France,  against  Samud  H.  Doughty,  Summons 
issued,  15th  of  September,  1857 ;  returnable,  18th  September. 
Summons  returned  served  in  person,  15th  of  September,  1857. 
Plaintiff  appeared  in  person.  Complaint  on  file;  defendant 
appears  by  Mr.  Harrington.    Answer  on  file." 

Then  follows  a  minute  of  various  adjournments  until  Novem- 
ber 12th:  "November  12th  —  Cause  tried,  and  the  court  there- 
upon rendered  judgment  for  the  plaintiff  for  damages, .  $250  00 
Costs,  $5.50 ;  extra  costs,  $12, 17  50 

$267  50 
Si  nuL  ordered  to  issue  by  Justice,  November  13th,  1857. 
Si  nuL  issued  November  13th,  1857." 
There  was  also  produced  in  evidence,  under  objection  and  ex- 
ception by  the  plaintiff,  the  original  entry  of  judgment  by  the 
Justice  of  the  Third  District  Court,  in  the  suit  by  the  plaintiflft 
against  Doughty,  indorsed  on  tiie  summons  in  that  action.     It 
is  as  follows:     "Judgment  for  plaintiff,  $250,  $12  allowed  and 
costs,  Nov.  12, 1857,  if.  Justice." 
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The  plamtiff 's  cotmsel  then  produced  in  evidence,  the  follow- 
ing affidavit  and  indorsement : 

"  Third  District  Court  James  S.  Carpentier  agt  Samuel  H, 
Dovghty^  city  and  county  of  New  York,  ss: 

James  S.  Carpentier,  the  plaintiff  in  this  action,  being  duly 
sworn,  deposes  and  says :  That  this  action  was  brought  to  recover 
money  collected  and  received  by  the  defendant  to  the  use  of  the 
plaintifl^  and  belonging  to  him.  That  judgment  therein  has 
been  rendered  for  the  plaintiff  and  that,  as  appears  by  the 
pleadings  and  proo&  in  this  cause,  the  said  defendant  received 
said  moneys  in  a  fiduciary  capacity,"  to  wit :  as  a  trustee,  and 
lefiised  to  pay  over  the  same  on  demand  thereof  by  the  plain- 
ti£  And  deponent  further  saith,  that  the  said  defendant  is  a 
non-resident  of  this  State,  and  that  since  the  commencement  of 
this  suit  he  has  made  an  assignment,  as  deponent  is  informed 
and  believes,  of  all  his  property  and  assets.  J.  S.  Carpentier, 
sworn  this  18th  of  Nov.,  1857,  before  me,  "Wm.  K  Smith,  Jr., 
derk  in  court 
(Indorsed) 

Execution  against  the  body  to  issue. 

WM.  B.  MEECH,  Justice. 
Nov.  18, 1857." 

An  appeal  was  taken  firom  the  judgment  of  the  District  Court, 
to  the  Court  of  Common  Pleas.  An  undertaking  executed  upon 
such  appeal  was  read  in  evidence  by  the  defendant,  under  an 
exception  by  the  plaintiff 

It  is  not  deemed  necessary  to  state  the  proceedings  on  that 
appeal,  except  that  the  judgment  was  affbrmed ;  and  that  neither 
the  affidavit  of  Carpentier  last  mentioned,  nor  the  indorsement 
upon  it,  nor  the  entry  "  Si  nul,  ordered  to  issue  Nov.  18, 
1857,"  nor  the  entry  "/S£  wwl,  issued  Nov.  18,  1857,"  on  the 
docket,  were  before  the  Common  Pleas  on  such  appeaL 

John  Oraham^  for  the  plaintiff,  argued,  among  others,  the  fol- 
lowing points : 

L  The  Justice  who  presided  at  the  trial,  properly  allowed  the 
execution  issued  out  of  the  District  Court,  and  the  return  of  the 
defendant  as  Sheriff,  to  be  read  in  evidence,  and  the  objection  of 
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the  defendant  and  his  exception  to  the  ruling  of  the  court  are 
not  well  taken. 

L  It  is  incumbent  upon  the  plaintiff  in  an  action  for  an  es- 
cape to  prove  the  execution,  by  virtue  of  which  the  prisoner  was 
oonunitted  to  the  custody  of  the  Sheriff  The  Sheriff's  return 
indorsed,  proves  the  caption. 

2.  The  defendant  was  estopped  to  deny  the  regularity  or 
validity  of  the  judgment  or  process,  as  a  defense  in  this  action. 
Having  arrested  the  party,  he  was  bonnd  to  keep  him  until  dis- 
chaiged  by  due  cotirse  of  law.  {Cable  v.  Ooaperj  16  Johna,  152.) 

S.  It  is  no  defense  to  an  action  for  the  escape  of  a  defendant 
in  execution,  that  the  execution  was  irregularly  issued  {Scott  v. 
ShaWj  13  Johns.,  378 ;  Hinman  v.  Breese,  id.,  629 ;  BiaseU  v.  Xip^ 
5  id,  89;  Ontario  Bank  v.  HaMt,  8  Cow,,  192;  Berry  v.  -B%, 
2  Barb.,  807.) 

IL  The  "limit  bond"  executed  and  delivered  to  the  defend- 
ant as  Sheriff  on  admitting  the  defendant  in  the  execution  to 
the  jail  liberties,  was  relevant  and  material,  and  was  properly 
admitted  as  evidence. 

The  return  of  the  Sheriff  indorsed  upon  the  execution  is  with- 
out data  It  became  material  to  show  that  the  prisoner  was  in 
his  custody  before  the  commencement  of  the  action,  and  before 
the  alleged  escape.  The  production  of  the  limit  bond  was  not 
cmly  competent,  but  the  best  proof  of  the  &ct 

nL  The  motion  for  a  nonsuit  was  properly  denied. 

L  The  pleadings  and  proo&  upon  which  tiie  judgment  of  the 
Third  District  Court  was  rendered,  were  a  part  of  that  judgment, 
and  showed  it  to  be  one  upon  which  the  defendant  might  be 
lawfully  arrested  and  imprisoned.  {FuUerton  v.  Fitzgerald,  18 
Barb.,  441.) 

2.  The  omission  of  the  Justice  "to  state  in  the  judgment 
and  enter  ia  the  docket "  that  the  defendant  was  "  subject  to 
arrest  and  imprisonment,"  does  tiot  affect  the  judgment,  nor  the 
rights  or  remedies  of  the  plaintiff  (  HaU  v.  TuMle^  6  Hill,  38.) 

3.  The  50th  section  of  the  act  of  April  13, 1867,  [  1  Laws  of 
1857,  p.  707,]  i3  merely  directory.  The  entry  required  to  be 
made  is  ministerial  and  formal,  "  and  the  statute  touching  the 
docket  and  its  minutUB  merely  directory.  Its  language  being 
imperative  does  not  make  it  anything  more.    Almost  every 
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directoTy  statute  is  imperative  in  its  words."  (Per  CowEN,  J.,  in 
Eall  V.  Tutde,  supra,  and  5  Seld.,  208.) 

This  statute  is  like  the  statute  43  Elizabeth,  chapter  2,  section 
0,  which  enacted  that  male  apprentices  should  be  bound  out  by 
the  parish  till  the  age  of  24,  yet  a  binding  till  21  was  held  to 
confer  a  settlement ;  "  for  the  statute  is  only  directory,  and  not 
compulsory  in  this  respect"  (Dwarris  on  Statutes,  714 ;  Hex  v. 
Woobtantan,  1  Bot  Set  Cas.,  610 ;  Sedg.  on  Statutes,  860,  881.) 

"  When  the  language  of  the  statute  is  only  in  the  affirmative," 
says  Lord  Hale,  "  it  is  directory ;"  [2  Hale  P.  C,  50 ;]  and  this 
expression  is  quoted  with  approbation  by  Lord  Tentsrdek,  in 
Bex  V.  Leicester,  7  B.  &  C,  12.  (  See  also  Bex  v.  Loocdale,  1  Buit., 
447 ;  Bex  v.  Birmingham,  8  B.  &  0.,  29 ;  T?ie  People  v.  AUen, 
6  Wend.  486 ;  Ihc  parte  Heath,  8  Hill,  42.) 

4.  But  if  the  judgment  of  the  Third  District  Court  did  not 
authorize  "the  arrest  of  Doughty,"  the  defendant  in  this  action 
cannot  avail  himself  of  the  fsict  as  a  defense.  (16  N.  Y.  R, 
489 ;  2  Phillips  on  Ev.,  400 ;  Buller  N.  P.,  66 ;  Ontario  Bcnk  v. 
HaUett,  8  Cow.,  192 ;  Ames  v.  WMers,  8  Wend.,  545 ;  Gregory 
V.  Levy,  12  Barb.,  610.) 

5.  If,  by  reason  of  the  omission  of  the  justice  to  make  the 
entry  mentioned  in  section  50  of  the  act  in  relation  to  District 
Courts,  the  plaintiff  was  not  entitled  to  an  execution  against  the 
body  of  Doughty,  the  execution  is  only  voidable  and  this  is  no 
defense  to  the  Sheriff.  {Ames  v.  Webbers,  suprcu) 

It  is  good  until  set  aside,  which  can  only  be  done  on  the 
application  of  the  defendant  in  the  executioa  (  Per  Kent,  Ck  J., 
in  BisseU  v.  Kip,  5  Johns.,  89 ;  jBocon  v.  Oropsey,  8  Seld.,  195.) 

It  is  not  necessary  that  the  execution  shoidd  recite  the  facts 
to  prove  that  it  was  legally  issued;  {Hutchinson  v.  Brand, 
5  Seld.,  208;)  nor  that  the  record  itself  should  prove  it,  if  it 
appear  aliunde.   {Corwin  v.  Fredand,  2  Seld.,  560.) 

IV.  The  affidavit  and  indorsement  thereon  were  properly 
admitted. 

They  supplied,  in  substance,  the  entry  required  by  the  act, 
[  1  Laws  of  N.  Y.,  1857,  p.  707,  §  50,]  and  were  admissible  for 
that  purposa 

y.  Upon  the  whole  case,  the  plaintiff  is  entitled  to  judg- 
ment 
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A.  J.  Vanderpod,  for  the  defendant 

This  action  cannot  be  maintained 

L  The  execution  issued  against  the  person  of  Doughty,  for 
whose  escape  it  is  sought  to  make  the  Sheriff  liable,  was  void. 
That  the  process  is  void,  is  a  defense  to  the  Sheriff  {ChrneU  v. 
Barnes,  7  Hill,  85 ;  McDuffie  v.  Bedoe,  7  Hill,  578 ;  Jones  y.  Cbok, 
1  Cow.,  809;  Earl  v.  Oampj  .16  Wend.,  562 ;  H&rton  v.  Hmder- 
shot,  1  Hill,  118 ;   Phelps  v.  Barton,  13  Wend,  68 ;  9  id,  480.) 

1.  The  judgment  in  this  case  was  rendered  bj  the  Justice,  and 
entered  in  the  docket  on  the  12th  day  of  November,  1867. 

On  the  18th  November,  plaintiff  made  an  affidavit,  ''^That 
judgment  has  been  rendered  for  the  plaintiff,"  &a,  and  on  tiiat 
affidavit  the  Justice  indorsed  "  Execution  against  the  body  to 
issua"    Wm.  B.  Meech,  Justice,  November  18, 1857. 

2.  The  50th  section  of  the  act  of  April  18th,  1857,  to  reduce 
the  several  acts  relating  to  the  District  Courts  of  the  dty  of  New 
York  into  one  act,"  says:  "When  a  judgment  is  rendered  in  a 
case  wbere  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon,  it  must  be  so  stated  in  the  judgment  and  entered  in  the 
docket"  The  statute  is  imperativa  He  must  adjudge  that  it 
is  a  case  in  which  the  party  is  subject  to  arrest 

8-  On  the  18th  of  November,  1857,  Justice  Mebch  had  no 
jurisdiction  to  act  He  was  Jiinctus  officio.  He  had  no  more 
right  to  order  an  execution  to  issue  against  the  person  on  the 
day  after  he  had  rendered  judgment,  than  he  would  have  had 
three  months  thereafter.  {Watson  v.  Davis,  19  Wend,  871 ;  Sib- 
ley V.  Howard,  8  Denio,  72.) 

4.  But  even  if  he  could  have  amended  his  judgment,  the  pro- 
ceedings of  the  18th  of  November  were  of  no  avail,  and  void 
The  statute  has  prescribed  that  the  right  to  arrest  shall  be  stated 
in  the  judgment^  thus  forming  a  part  thereof,  and  no  other  order, 
or  form  of  order,  will  satisfy  this  requirement  When  it  is  stated 
in  the  judgment,  it  is  just  as  much  the  subject  of  review  on 
appeal  as  any  other  part  of  the  merits.  This  is  the  only  way  in 
which  the  right  to  arrest,  can  be  reviewed  on  appeal  In  this 
case  the  indebtedness  might  not  have  been  denied,  but  the  sole 
controversy  may  have  been  whether  the  money  had  been  received 
in  the  character  of  agent  Under  the  judgment,  in  its  present 
form,  the  Court  of  Common  Pleas  on  appeal,  finding  the  indebt- 
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edness  admitted,  woxdd  not  review  the  question  as  to  whether  the 
moneys  were  received  in  a  fiduciary  capacity,  or  if  it  had  been 
stated  the  Court  could  have  reversed  in  the  part  relative  to  the 
arrest  and  affirmed  as  to  the  residua 

5.  The  district  courts  are  of  limited  jurisdiction,  and  can  only 
act  in  the  manner  pointed  out  by  statuta  They  cannot  grant 
new  trials,  nor  amend  their  judgments  —  they  can  do  nothing 
requiring  the  exercise  of  discretion — from  that  time  they  are 
mere  ministerial  officera  {Watson  v.  Davis,  19  Wend.,  871; 
Atkins  V.  Kinnan,  20  Wend.,  241,  247 ;  1  Hill,  130.) 

6.  The  statute  being  in  restraint  of  personal  liberty,  is  to  be 
strictly  construed  (1  Black.  Com.,  88,  note;  12  Johna  £.,  S73; 
Case  of  Pieixse,  4  Shep.  R,  255 ;  10  Ind,  498.) 

n.  The  affidavit  and  indorsement  at  folio  112,  were  irrelevant, 
and  should  have  been  excluded 
The  defendant  is  entitled  to  judgment 

By  the  Couet — Hoffman,  J.  The  main  question  is,  what 
is  the  effect  of  the  omission  of  the  Justice  to  declare,  in  his 
judgment,  that  the  defendant  was  subject  to  arrest  and  imprison- 
ment? 

The  50th  section  of  the  act  of  April  18,  1857,  (vol.  I,  p.  720,) 
entitled  "  An  act  to  reduce  the  several  acts  relating  to  the  Dis- 
trict Courts  in  the  city  of  New  York  into  one  act,"  applies  to 
the  case.  It  directs  that,  "  when  a  judgment  is  rendered  in  a 
case  where  the  defendant  is  subject  to  arrest  and  imprisonment 
thereon,  it  must  be  so  stated  in  the  judgment  and  entered  in  the 
docket" 

It  deserves  notice,  in  explaining  the  intent  and  force  of  this 
enactment^  that,  in  the  old  act  of  1818,  (2  B.  L.,  p.  876,  §  98,) 
a  provision  was  made  by  which,  in  certain  cases,  an  execution 
could  go  against  the  person,  after  an  inquiry  into  certain  facts 
had  subsequent  to  the  judgment  But  yet  the  proviso  appears 
to  enable  the  defendant  to  guard  against  this  being  done  exparte^ 
by  claiming  an  exemption. 

Without,  however,  determining  this  point,  or  more  fully  enter- 
ing upon  the  meaning  of  that  provision,  it  is  important  to  observe 
that,  by  the  80th  section  of  the  "  act  to  abolish  imprisonment  for 
debt,"  &c.,  of  April  26,  1881,  it  was  provided  "  that  no  execution 
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issued  upon  any  judgment  rendered  by  any  Justice  oi 
upon  any  demand  arising  upon  contract,  express  or  implied^.or 
upon  any  other  judgment  founded  upon  contract^  whether  issued 
by  such  Justice  or  by  the  Clerk  of  the  county,  shall  contain  a 
clause  authorizing  an  arrest  or  imprisonment  of  the  person  against 
whom  the  same  shall  issue,  unless  it  shall  be  proved  by  the  affl* 
dayit  of  the  person  in  whose  &yor  such  execution  shall  issue,  or 
that  of  some  other  person,  to  the  satis&ction  of  such  Clerk  or 
Justice,  either,  1.  That  the  person  against  whom  the  same  shall 
issue  has  not  resided  in  this  State  for  the  space  of  thirty  days 
preceding,"  &c.  The  other  cases  are  then  enumerated  in  which 
the  execution  against  the  body  may  be  allowed. 

These  provisions  appear  to  allow  of  evidence  being  given  to 
satisfy  the  Justice  after  judgment^  and  ex  parte. 

The  16th  section  of  the  act  of  April,  1857,  first  referred  to, 
specifies  the  cases  in  which  a  warrant  of  attachment  may  issue  to 
arrest  the  defendant  on  commencing  the  action.  They  include 
the  case  of  an  agent  receiving  money  in  a  fiduciary  capacity  and 
converting  it^  and  the  case  of  a  disposition  of  one's  property  with 
intent  to  defraud  his  creditors,  and  also  when  the  action  is  for  the 
recovery  of  damages,  (in  a  cause  of  action  not  arising  on  con- 
tract,) and  the  defendant  is  not  a  resident  of  the  county.  The 
language  is  similar  to  some  provisions  of  the  Code. 

TJnless  the  defendant  Doughty  received  the  money  for  which 
judgment  was  obtained  in  a  fiduciary  capacity,  he  was  not  liable 
originally  to  an  arrest  on  anything  appearing  in  the  case.  And 
I  apprehend  that  an  execution  could  only  be  allowed  against 
the  person  where  the  defendant  could  originally  have  been 
arrested. 

The  25th  section  of  the  act  provides,  that  when  the  defendant 
has  been  arrested,  an  adjournment  cannot  be  had  for  more  than 
forty-eight  hours  without  his  consent ;  .and  an  adjournment  for  a 
longer  time  discharges  him  from  such  arrest ;  but  the  action  may 
proceed  notwithstanding,  and  the  defendant  shall  be  subject  to 
arrest  on  the  execution  in  the  same  manner  as  if  he  had  not  been 
discharged.  And  by  the  second  subdivision  of  section  62,  as  to 
the  form  of  the  execution,  if  it  be  a  case  where  the  defendant 
may  be  arrested,  it  may  direct  the  officer,  if  sufficient  property 
cannot  be  found  to  satisfy  the  judgment,  that  he  arrest  the  de 
BoBW.— Vol.  VI.  5 
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fendant,  and  commit  him  to  jail,  until  he  pay  the  judgment,  or 
be  discharged  according  to  law. 

There  is  not  in  the  statute  any  provision  similar  to  those  I 
have  referred  to  in  previous  acts,  for  an  inquiry  into  facts  sub- 
sequently to  a  judgment,  to  justify  an  arrest.  There  is  in  the 
eighty-first  section  a  positive  repeal  of  every  law  or  rule  in  any 
case  provided  for  by  the  act,  or  inconsistent  with  its  provisions ; 
and  no  law  or  rule  is  to  be  deemed  retained,  because  it  may  be 
consistent  with  the  provisions  upon  the  same  subject  in  the 
act,  saving  rights  existing  or  accrued,  or  proceedings  already 
taken. 

It  appears  to  me,  that  the  enactment  in  question  has  assigned 
to  the  Justice  trying  a  cause  under  it,  as  part  of  his  judicial  duty 
and  office,  the  obligation  and  necessity  of  passing  upon  the  ques- 
tion of  the  defendant's  liability  to  an  arrest,  as  definitely  as  upon 
that  of  his  liability  in  the  action,  and  to  embody  his  judicial  con- 
clusion in  his  judgment.  K  the  defendant  has  been  originally 
arrested  upon  grounds  apparently  sufficient,  he  may  have  upon 
the  trial  the  opportunity  of  disproving  them,  and  showing  their 
insufficiency.  If  he  has  not  been  arrested,  still  more  important 
and  more  reasonable  is  it  that  he  should  have  the  opportunity 
of  shaping  his  defense  to  this  point  also  upon  the  trial;  of 
having  it  determined  upon  the  evidence  there  given,  and  the  case 
there  made;  and  of  having  the  right  to  review  a  judgment 
against  him  on  this  point,  as  well  as  on  any  other,  by  his  appeal. 

We  are  bound  to  assume,  that  the  Justice  ordered  the  execution 
against  the  person  on  the  ground  of  the  money  being  received  in, 
a  fiduciary  capacity.  There  was  nothing  el^  in  the  facts  stated 
in  the  affidavit,  which  could  have  warranted  it.  And  yet,  that 
question  would  be  open  to  serious  doubts,  and  might  have  been 
decided  differently  on  the  appeal  had  it  been  brought  up. 

The  decision  of  the  point  of  the  subjection  to  anest  was  part 
of  the  Justice's  judicial  labor  and  duty.  When  he  gave  judgment 
on  the  12th  of  November,  he  had  not  made  up  his  mind  (as  we 
are  justified  in  assuming)  upon  this  point,  and  perhaps  it  had 
not  been  suggested  that  the  defendant  was  liable  to  an  arrest. 
"  There  can  be  no  judgment  even  by  legal  implication,  neither 
in  substance  nor  in  form,  till  a  judicial  conclusion  is  made  by  the 
Justice."  (6  Hill,  41.)    Equally  clear  is  it,  that  there  was  no 
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judgment  stating  that  the  defendant  was  subject  to  arrest,  made 
on  the  12th  of  November,  and  that  the  order  made  the  next  day 
on  an  affidayit  was  not  a  judicial  conclusion  on  the  case  tried 
before  the  Justice.  He  had  tried  the  case  on  the  12th  of  Novem- 
ber. His  judicial  action  on  what  he  had  tried  was  complete.  On 
this  particular  subject,  he  had  reached  no  result  judicially  when 
he  gave  judgment 

It  seems  to  me  that  the  letter,  the  spirit,  and  the  apparent 
object  of  the  enactment  referred  to,  all  declare  the  statement,  in 
the  judgment,  to  be  a  judicial  act,  essential  to  the  right  to  arrest, 
and  not  merely  ministerial,  and  attendant  upon  a  judgment 
The  cases  of  Watson  v.  Davis,  (19  Wend.,  871,)  Totmg  v.  Bum' 
meO,  (5  Hill,  60,)  HaU  v.  TutOe,  (6  id.,  88,)  and  Sibley  v.  Eaw- 
ard,  (3  Denio,  72,)  appear  to  me  to  warrant  this  conclusion. 
What  was  done  on  the  18th  of  November  was  done  when  the 
Justice,  as  to  that  cause,  was,  for  all  judicial  power,  functus  officio^ 
and  his  act  was  void,  not  merely  irregular.  The  question  as  to 
a  statute  being  directory  or  mandatory  does  not  arise. 

2.  The  next  question  is,  has  the  Sheriff  a  right  to  avail  himself 
of  this  matter,  as  a  defense  to  the  present  action  7 

It  seems  to  me,  that  the  cases  cited  by  the  defendant's  counsel, 
and  particularly  that  of  Phelps  v.  Banton^  (18  Wend.,  68,)  settle 
this  question  fully  in  his  favor.  So  in  Oovistani  v.  Chapman^  (2 
Queen's  Bench  R.,  771,)  it  was  expressly  decided,  that  when 
the  miarshal  of  the  prison  was  sued  for  an  escape,  the  defense 
was  open  to  him  that  the  party  was  not  legally  in  custody  at 
the  time  of  the  escape.  And  the  case  goes  &r  to  determine  that 
receiving  a  prisoner  with  knowledge  of  the  &cts  showing  the 
illegality,  is  not  enough  to  charge  the  marshal,  though  to  detain 
the  prisoner  against  his  wiU  would  have  been  unlawful. 

The  view  thus  taken  dispenses  with  the  necessity  of  examining 
any  of  the  defendantls  exceptions  to  the  rulings  of  the  Judge.. 

There  are  three  exceptions  of  the  plaintiff  to  be  noticed.. 

The  admission  of  the  original  entry  of  the  judgment  indorsed! 
on  the  summons  was,  in  our  opinion,  proper.  That  entry  is  tho 
judgment,  and  from  that  the  derk  makes  in  his  docket  the 
entry  required  by  section  59,  subdivision  8,  page  723; 

The  court  admitted,  in  evidence,  the  undertaking,  given  oik 
the  appeal  to  the  Court  of  Common  Pleas,,  and,,  alao^  proof  of 
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the  service  of  such  undertaking  on  the  defendant.  To  which 
exceptions  were  taken. 

The  sufficient  reply  to  this  is,  that  the  Court  orders  the  com- 
plaint to  be  dismissed,  because  the  Judge  should  have  done  so 
on  the  trial;  and  orders  it  on  the  sole  ground  that  the  judgment 
of  the  Justice  does  not  state  that  the  defendant  was  liable  to 
arrest  and  imprisonment;  and  the  case  (under  the  stipulation) 
is  to  be  altered  so  as  to  show  that  a  dismissal  was  ordered  at  the 
trial,  and  that  the  plaintiff  then  excepted. 

The  complaint  must  be  dismissed,  with  costs. 

Ordered  accordingly. 


Alsxa^dsr  Duncan  and  others,  FlaintifGs  and  Respondents,  v. 
Abel  T.  Edgbbtok,  Defendant  and  Appellant 

1.  A  letter  of  credit  issued  by  the  plaintiff  auihoriziDg  the  defendant,  daring 
a  period  therein  specified,  to  draw,  or  direct  the  drawing  of  Bills  of 
Exchange  for  his  account,  to  a  limit  mentioned,  and  agreeing  with  the 
drawees  and  all  bona  fide  holders  of  such  bills  that  such  bills  shall  be  hon- 
ored on  presentation  at  the  counting-house  of  plaintiffs'  correspondents  in 
London, — and  a  counter  agreement  by  the  defendant,  to  provide,  by  pay- 
ment to  the  plaintifis  in  New  York,  one  month  previous  to  the  maturity  of 
the  bills  drawn,  sufficient  funds  to  meet  the  payment  thereof  in  London, 
are  together,  as  between  the  pluntiffs  and  the  defendant,  mutual  and 
dependent  agreements,  and  on  the  breach  by  one  party,  the  other  is  at 
liberty  to  decline  further  performance. 

2.  Hence  in  sach  case,  where  the  defendant  neglected  to  provide  funds  on  the 
28th  of  May,  1857,  to  meet  a  bill  drawn  under  the  letter  of  credit,  and  due 
in  London,  June  28th,  1857,  (by  reason  whereof  after  as  great  a  delay  as 
was  prudent,  the  plainti£&  were  compelled  to  remit  their  own  funds  on  the 
9th  of  June  to  meet  silch  bill,)  the  plaintifik  had  a  right  to  revoke  the  said 
letter  of  credit,  and  refuse  its  further  continuance. 

8.  Although  in  such  case  the  plaintiffs  gave  to  the  defendant  no  notice  of 
such  revocation,  and  he,  on  the  17th  day  of  June,  paid  to  them,  in  New 
York,  the  amount  of  the  said  bill  due  in  London,  and  afterwards,  on  the 
2d  of  July,  in  ignorance  of  such  revocation,  made  a  purchase  of  whiskey 
by  letter,  addressed  to  Dublin,  and  directed  the  vendors  to  draw  for  the 
price  on  London,  in  conformity  to  the  credit  before  mentioned,  but  by 
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reason  of  tbe  said  reyocation  their  drafts  were  refVised  due  honor,  and  such  ven- 
dors thereupon  refused  to  ship  the  whiskey :  Htld^  that  the  plaintifrs  were  not 
liaUe  to  the  defendant  for  any  damages,  either  arising  from  a  loss  of  the  .pur- 
diase,  or  the  differenoe  between  the  cost  of  the  whiskey  and  its  value  in  New 
Yoik,  when  it  would  Qi  shipped)  have  arrived.  That  the  plaintafb  Bad  a  rigjit 
to  revoke  the  credit^  and  were  not  liable  to  the  defendant  for  any  damage^ 
general  or  qiecial,  he  may  have  sustained  in  consequence  of  such  revocation. 

(Befisre  Boswobis,  CL  J.,  and  Homuir  and  Movorhf,  J.  J.) 
Heard,  December  13th,  1859;  decided,  January  7th,  1860.) 

This  action  came  on  for  hearing  by  the  defendant's  appeal  from 
the  judgment  for  the  plaintifis,  for  $1,622.49,  damages  and  costs, 
entered  on  the  decision  of  l!imothj  J).  Pelton,  Esq.,  Befeiee, 
before  -whom  it  was  tried  on  the  8d  day  of  May,  1858. 

The  action  was  brought  upon  a  promissory  note  made  by  the 
defendant  and  indorsed  to  the  plaintifiGs.  To  this  note,  although 
the  defense  of  usury  was  pleaded,  no  defense  was  in  &ct  made 
at  the  trial,  but  the  whole  controversy  related  to  a  counter-claim 
set  up  in  the  defendant's  answer,  by  which  he  sought  not  only 
to  defeat  a  recovery  by  the  plaintiffii  but  to  have  a  judgment  iii 
his  own  &vor  for  a  considerable  overplus. 

The  counterclaim  was  as  follows : 

And  defendant  fiirther  says,  and  alleges  as  a  counterclaim 
against  the  plaintifl^  that  it  was  heretofore  and  before  the  mak- 
ing of  said  note  agreed  by  and  between  the  plaintiflb  and  de- 
fendant for  a  valuable  consideration,  under  a  certain  letter  of 
credit,  that  the  plaintiffs  should  allow  and  give  to  the  defend- 
ant a  standing  credit  of  fifteen  hundred  pounds  sterling,  for  and 
during  one  year  from  the  date  thereof  with  the  correspondents 
of  said  plaintiff  on  England,  and  that  the  plaintifis  would  pro- 
tect, or  cause  to  be  protected^  the  drafts  of  defendant  to  that 
amount  upon  the  house  of  George  Peabody  k  Company,  in 
London,  or  the  drafbs  of  any  other  persons  whose  drafts  said 
Peabody  k  Company  might  be  directed  by  the  written  order  of 
the  said  defendant  to  accept 

That  before  the  commencement  of  this  action,  the  said  plain- 
tiffs violated  the  said  agreement  and  refused  to  protect  the  paper 
of  this  defendant,  but  suffered  the  same  to  be  protested  whereby 
the  defendant  was  greatly  injured  in  property,  reputation  and 
credit,  and  suffered  loss  and  damage  to  the  amount  of  three 
thousand  nine  hundred  and  fifty  dollars. 
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And  this  defendant,  by  way  of  allegation  of  special  damage, 
says,  that  the  defendant  without  any  notice  or  knowledge,  that 
the  plainti£[s  had  intended  to,  or  would  withdraw  or  revoke  said 
letter  of  credit,  or  prohibit  said  George  Peabody  &  Co.,  from 
acting  under  said  letter  of  credit,  on  or  about  the  8d  day  of  July, 
1857,  purchased  and  ordered  thirty  puncheons  of  whiskey,  of 
Jameson  k  Robertson,  Dublin,  Ireland;  and  duly  requested 
them  to  draw  upon,  and  by  written  request  or  direction,  ordered 
the  said  George  Peabody  &  Co.,  to  accept,  honor,  or  provide  for 
the  amount  of  said  whiskey,  viz.* :  $3,816 ;  whereupon  the  said 
Jameson  &  Bobertson  accordingly  drew  upon  said  George  Pea- 
body &  Co.  for  that  amount^  but  in  consequence  of  the  with- 
drawal or  revocation  of  said  letters  of  credit  by  the  plaintiflBs, 
previous  to  that  time,  the  said  George  Peabody  &  Co.,  refused 
to  accept  for  the  amount  of  said  whiskey,  and  the  whiskey  was 
not  shipped  from  Dublin,  aforesaid,  to  the  city  of  New  York, 
and  whereby  the  defendant  lost  the  difference  between  the  value 
of  the  said  whiskey,  as  purchased,  together  with  expenses  of 
bringing  the  same  to  New  York,  and  the  price  or  value  thereof 
in  New  York,  to  wit:  the  sum  of  $1,833;  and  that  defendant 
kept  and  performed  said  agreement  upon  his  part 

Wherefore  the  defendant  demanded  judgment  for  the  said  sum 
of  $8,950,  with  interest,  and  that  the  note  be  canceled  and  de- 
stroyed. 

The  facts  appearing  on  the  trial  relating  to  the  counterclaim, 
so  far  as  it  is  material  to  state  them,  were,  that  on  the  22d  day 
of  January,  1857,  the  plaintiff  and  the  defendant  entered  into 
the  arrangement  expressed  in  the  following  letter  of  credit,  and 
the  agreement  of  the  defendant  thereunder  written : 

"  OFFICE  OF  DUNCAN,  SHERMAN  &  CO., 

"  BANKEBS, 

"Na  1087.  New  York,  Jan,  22d,  1857. 

"  Abel  T.  Edgerton,  Esq.,  of  New  York,  or  any  other  parties, 
whose  drafts  Messrs.  George  Peabody  &  Co.,  of  London,  may  be 
directed  by  the  written  order  of  the  said  Abel  T.  Edgerton,  to 
accept  under  this  credit,  are  hereby  authorized  to  value  on 
Messrs.  George  Peabody  &  Co.,  in  London,  at  four  months'  date 
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for  acoount  of  himself^  for  any  sams  not  exceeding,  in  all,  fifteen 
hundred  pounds  sterling,  running  at  one  time  uhcovered  by  re- 
mittances in  the  hands  of  the  drawees,  to  be  used  in  Europe,  and 
is  intended  only  to  be  used  for  the  purchase  of,  or  advances  on 
goods  or  merchandise  to  be  imported  into  the  United  States ;  and 
we  do  hereby  agree  with  the  drawers,  indorsers  and  bona  fide 
holders  of  bills  drawn  under  and  in  compliance  with  the  terms 
of  this  credit,  that  the  same  shall  be  duly  honored  on  presen- 
tation at  the  counting  house  of  Messrs.  Oeorge  Peabody  &  Co.,  in 
London. 

"  The  bills  must  be  drawn  prior  to  the  first  day  of  January, 
1868.    For  £1,500  sterling. 

''  Duncan,  Shsbhak  &  C!o. 

^'  Please  sign  bills  as  being  drawn  under  credit, 

"No.  1087,  dated  January  22d,  1857. 

"N.  B.  Whenever  Messrs.  George  Peabody  &  Co.,  confirm  the 
above  credit,  or  any  part  thereof,  at  the  request  of  the  said  Abel 
T.  Edgerton,  or  their  agents,  such  confirmation  will  be  limited 
to  two  months,  and  for  the  amount  so  confirmed,  the  usual  com- 
missions will  be  charged,  whether  the  same  be  used  or  not,  as  it 
is  not  necessary  to  confirm  the  credit,  until  it  is  ascertained  that 
it  will  be  used. 

"Beceived  the  original  of  the  above  letter  of  credit  for  fifteen 
hundred  pounds  sterling,  in  consideration  whereof  I,  Abel  T. 
Edgerton,  do  hereby  agree  with  Messrs.  Duncan,  Sherman  &  Co., 
to  provide  by  payment  to  them  in  New  York,  one  month  previous 
to  the  maturity  of  the  bills  drawn  under  the  same,  sufficient  funds 
to  meet  the  payment  thereof  in  London,  and  for  that  purpose  if 
required  so  to  do  to  accept,  and  pay  the  drafts  of  Messrs.^  George 
Peabody  &  Co.,  on  us,  in  their  favor,  at  three  months  from  the 
date  of  Messrs.  George  Peabody  k  Co.'s  acceptances,  with  com- 
mission on  the  amount  of  this  credit  of  one  per  cent,  and  that 
all  property  which  shall  be  purchased  or  shipped  by  means  of 
this  credit,  and  the  proceeds  thereof,  and  the  policies  of  insu- 
rance thereon,  together  with  the  bills  of  lading,  are  hereby 
pledged  and  hypothecated  to  them  as  collateral  security  for  the 
payment  as  above,  and  held  subject  to  their  order  on  demand, 
with  authority  to  take  possession  and  dispose  of  the  ssime  at 
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diflcretion,  for  their  secarity  or  reimbursement,  unless  the 
amount  be  otherwise  paid  or  satisfactorily  secured  or  remitted. 
It  being  understood  that  remittances  made  in  bills  drawn  by 
Duncan,  Sherman  &  Co.,  or  moneys  paid  to  them,  shall  be  taken 
as  payment  without  recourse ;  all  settlements  arising  under  this 
credit,  the  pound  sterling  shall  be  calculated  at  the  current  rate 
of  exchange  at  the  time  of  such  settlement,  and  interest  charged 
together  with  one-tenth  of  one  per  cent  for  stamp  duty  on  bills 
of  exchange,  imposed  by  the  laws  of  Great  Britain.  Interest  at 
bank  rate  if  over  five  per  cent 

**  This  credit  being  issued  on  our  personal  liability  and  with- 
out the  deposit  of  securities,  we  do  hereby  agree  with  Messrs. 
Duncan,  Sherman  &  Co.,  that  we  will  regard  and  treat  the  same 
as  confidential,  and  to  be  protected  and  paid  in  all  emergencies, 
and  that  we  will  at  any  time  giye  them  securities  to  cover  the 

same  if  required. 

"  Abel  T.  Edgketon." 

To  this  was  added  a  guaranty  by  one  Winebrener  that  Edger- 
ton would  perform  his  agreement 

Among  other  bills  of  exchange,  drawn  by  or  by  direction  of 
the  defendant  on  George  Feabody  &  Co.,  under  the  said  letter 
of  credit,  was  one  for  £404  8s.  sterling,  accepted  in  March 
and  payable  on  the  28th  June,  1867.  The  defendant  neglected 
to  provide  the  plaintiffe  in  New  York,  one  month  previous  to 
the  maturity  of  such  bill,  with  funds  to  meet  the  payment  there- 
of, and  the  plaintiffs,  on  the  9th  of  June,  remitted  their  own 
funds  to  Peabody  &  Co.,  to  meet  the  payment 

The  plaintiff  thereupon,  on  the  12  th  of  June,  1867,  without 
the  knowledge  of  the  defendant,  revoked  the  said  letter  of  credit 
by  instructions  to  Feabody  &  Co.,  and  gave  no  notice  of  such 
revocation  to  the  defendant,  who,  on  the  17th  of  June,  paid  to 
the  plaintiff  the  amount  of  the  said  bill  of  exchange  so  becoming 
due.  The  defendant,  on  or  about  the  Sd  July,  1867,  not  know- 
ing of  said  revocation,  entered  into  an  agreement  with  Messrs. 
Jameson  &  Bobertson,  of  Dublin,  Ireland,  to  purchase  and  ship 
to  the  defendant  at  New  York,  thirty  puncheons  of  whiskey, 
and  the  difference  between  the  cost,  (including  charges,)  of  sai«l 
whiskey  to  the  defendant,  and  the  market  value  of  whiskey  of 
the  same  quality  in  New  York,  at  the  time  the  same  would  pro- 
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bablj  have  aniyed  here,  was  $1,888.  The  said  Feabody  &  Co., 
in  consequenoe  of  the  reTOcatiion  of  said  letter  by  the  plaintifiTB, 
leAised  to  accept  the  drafts  of  Jameson  &  Bobertson,  for  the  pur* 
chase  price  of  said  whiskey,  and  Jameson  &  Bobertson  for  that 
reason  refused  to  ship  the  whiskey  to  the  defendant 

On  the  trial,  the  defendant  not  only  claimed  the  above  differ- 
ence in  value  between  the  cost  of  the  whiskey  and  its  value  in 
New  York,  ($1,838,)  but  he  offered  evidence  to  show  how  much 
profit  the  defendant  could  have  niade  by  using  the  letter  of 
credit,  until  the  expiration  of  the  year,  if  it  had  not  been  revoked, 
and  put  some  other  questions  to  the  witnesses  of  a  similar  cha- 
racter in  order  to  prove  what  was  denominated  by  his  counsel, 
general  damages.    The  evidence  was  rejected. 

The  Beferee,  in  rejecting  the  counterclaim  and  giving  judg- 
ment  for  the  plaintiff,  stated  his  conclusion  of  law  thus :  '*  And 
I  do  further  find,  as  a  matter  of  law,  that  the  agreement  of  the 
plaintiff  to  continue  the  credit  under  said  letter,  was  dependent 
upon  the  performance,  by  the  defendant,  of  his  covenants  and 
agreements  as  mentioned  in  said  letter,  and  to  be  by  him  per- 
formed. And  that  the  failure  of  the  defendant  to  provide  fiinds 
to  meet  the  payment  of  the  bills,  as  aforesaid,  or  any  of  them, 
was  sach  a  breach  of  his  agreement  as  entitled  the  plaintiffs  to 
revoke  said  credit,  and  that  the  defendant  is  not  entitled  to 
recover  of  the  plaintiffs  for  the  losses  on  said  whiskey,  or  for 
any  losses  or  damages  arising  &om  said  revocation  by  way  of 
counterclaim." 

From  the  judgment  entered  for  the  plainti&  for  the  amount 
of  the  note  sued  upon  and  interest  and  costs,  the  said  counter- 
claim being  rejected,  the  defendant  appealed  to  the  General 
Term. 

S,  Z.  Harpier  for  the  defendant  (  appellant). 

L  The  letter  of  credit  being  given  for  a  valuable  consideration, 
it  was  a  special  contract,  for  the  breach  of  which  the  defendant 
was  entitled  to  damages  by  way  of  counterclaim  in  this  action. 

1.  It  was  a  special  contract  {Russell  v.  Wiggins^  2  Story  B., 
218.) 

2.  Such  damages  may  be  recovered  by  way  of  counterclaim. 
(Code,  §  150,  subs.  1,  2.) 

Bosw.— Vol.  VI.  6 
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8.  A  counterclaim  must;  be  a  cause  of  action  or  cross-demand. 
This  is  both.  (  Oleason  y.  Mben^  2  Duer,  642 ;  spencer  v.  Bab- 
cock,  22  Barb.,  835;  Lenum  v.  TraU,  2  How.  Pr.  E.,  248; 
Kneedkr  v.  Steinberghj  10  id.,  67 ;  Williams  v,  Upton^  8  id.,  205 ; 
Silliman  y.  Eddy,  id.,  122.) 

II.  The  Beferee's  oyerruling  the  eyidence  offered  on  the  part 
of  the  defendant  for  the  purpose  of  ascertaining  the  amount  of 
damage  occasioned  by  the  withdrawal  of  the  letter  of  credit  by 
the  plaintiff,  was  erroneous. 

The  letter  of  credit  was  to  continue  or  run  until  the  1st 
January,  1858.  It  was  withdrawn  or  reyoked  on  the  12th  June, 
1857 ;  and  thus  the  breach  of  the  special  contract^  whereby  the 
letter  of  credit  was  granted  by  plaintifis  to  defendant,  was  clearly 
proyed. 

1.  The  testimony  offered  by  the  defendant,  and  rejected  by  the 
Beferee,  was  admissible  to  proye  or  ascertain  the  damage  done 
the  defendant  by  such  breach  of  plaintiff.  {Myers  y.  T.  Jk  C,  R 
R  Co.,  2  Curtis  0.  0.  K.,  28 ;  Masterton  y.  Mayor  of  Brooklyn, 
7  Hill,  61 ;  Demnt  y,  Wiltsie,  9  Wend.,  S25 ;  The  Narragan- 
set,  1  Blatch.  R,  211 ;  Wat^s  y.  Toivers,  20  Eng.  L.  &  Eq.  R, 
410 ;  Nimrse  y.  Barnes,  T.  Kaym.  R,  77.) 

(a.)  The  damages  in  question  come  expressly  within  the  defini- 
tion of  special  damage,  ( Wybert  y.  The  K  Y.  A  E.  B.  R  Co., 
19  Barb.,  89 ;  Low  y.  Archer,  2  Kern.,  282 ;  Vanderslice  y.  New- 
ion,  4  Comst.,  180 ;  Armstrong  y.  Percy,  5  Wend.,  585.) 

(6.)  Evidence  of  the  amount  of  probable  profits  has  been 
allowed.  {McNstB  y.  Reid,  9  Bing.,  68 ;  Ingram  y.  Lawson,  6 
Bing.  N.  C,  212 ;  DmneU  y.  Jmes,  17  Ala.  R,  689 ;  Cha,  A 
RLR  Ch.y.  Ward,  16  111.  E.,  522.) 

2.  The  testimony  sought  to  be  elicited  was  admissible  to  proye 
the  damage  for  the  general  breach  of  the  special  contract  by  the 
withdrawal  of  the  letter  of  credit.  The  only  legitim^  mode 
of  ascertaining  the  actual  damage  the  defendant  sustained  by  the 
revocation  of  the  letter  of  credit,  was  to  ascertain  how  much  of 
the  credit  the  defendant  could,  in  his  business,  use  to  advantage, 
and  to  ascertain  how  much  profit  it  would  have  been  to  him  for 
the  term  limited  by  the  contract.  And  the  above  authorities 
authorize  such  profits  to  be  proved  as  the  measure  of  damages 
for  the  breach  of  such  a  contract 
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TIT.  The  revocation  of  the  letter  of  credit  by  the  plaintiff  was 
not  merely  a  breach  of  the  contract  for  which  an  excuse  might 
.  answer,  or  special  damages  be  recovered,  but  it  was  an  absolute 
rescission  of  the  contract 

1.  The  cancellation -of  the  letter  of  credit  was  not  merely  a 
refusal  on  the  part  of  the  plaintifis  to  perform  until  the  defend- 
ant performed  on  his  part.  {Ketchum  v.  Evertson^  18  J.  R,  859 ; 
Oreen  v.  Oreen^  9  Cow.,  46 ;  Dowdh  v.  Camp^  12  J.  E.,  451 ; 
Frost  V.  Charlcson^  7  Cow.,  24 ;  Dubois  v.  Dei  (7.  Cb.,  4  Wend., 
285.) 

2.  A  contract  is,  in  law,  deemed  rescinded  when  the  party  who 
is  to  perform  an  act  places  it  beyond  his  power  to  do  the  act 
{Frost  V.  Olarkson^  7  Cow.,  24;  Dubois  y,  Del.  C,  Co,^  supra; 
Franklin  v.  USler^  4  Ad.  &  EUis,  599 ;  Weaver  v.  Sessions^  6 
Taunt,  154.) 

TV.  The  plaintrfiEs  have  proved  no  legal  excuse  for  the  resoia* 
sion  of  the  contract  with  the  defendant,  by  wholly  revoking  or 
withdrawing  the  letter  of  credit  (  Wybert  y.  N.TikKRR  Co,^ 
19  Barb.,  86.) 

y.  The  letter  of  credit  is,  in  law,  an  independent  contract,  and 
does  not  depend  upon  the  performance  of  the  defendant's  con- 
tracts for  its  continuance,  or  for  the  right  to  have  it  performed  on 
the  part  of  the  defendant  {Pepper  v.  Haight^  20  Barb.,  429 ; 
Bingham  v.  WeiderwaXy  \1  Comst,  509 ;  Orant  v.  Johnson^  5 
Barb.,  161;  S.  C,  6  id.,  837;  Dox  v.  Dey,  8  Wend.,  856; 
Dey  V.  DoXy  9  id.,  129;  Pearscd  v.  Fraser,  14  Barb.,  564; 
Tompkins  v.  ERiott,  5  Wend.,  496 ;  Pordage  v.  Cbfe,  1  Saund., 
820,  n.  4 ;  Betis  v.  Ferine,  14  Wend.,  219.) 

1.  There  are  no  conditions  expressed  in  the  letter  of  credit :  it 
is  absolute  on  its  face ;  and  although  the  contract  executed  by 
the  defendant  refers  to  the  letter  of  cteAit,  there  is  no  express 
provia^n  that  its  performance  is  a  condition  precedent  to  the 
continuance  of  the  letter  of  credit,  or  that  the  non-performance 
thereof  should  work  its  forfeiture. 

2.  It  is  analogous  to  the  relation  existing  between  a  deed  of 
conveyance  and  a  mortgage  given  for  the  purchase-money.  {Oor- 
ndl  V.  Todd,  2  Denio,  180 ;  Jackson  v.  Dunshagh,  1  John.  C, 
91 ;  ^w  V.  TKfft,  15  J.  R.,  458 ;  Jackson  v.  McKinney,  8  Wend., 
238 ;  HuU  v.  Adams,  1  Hill,  601 ;  Coddington  v.  Davis,  1  Comst, 
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186 ;  Sogers  v.  Ehedand,  10  Wend.,  219 ;  Pepper  v.  Hatght,  20 
Barb.,  480 ;  BingJiam  v.  WeiderwaXj  supra.) 

YI.  There  was  no  legal  failure  of  performance,  on  the  part  of 
the  defendant,  proved  by  the  plaintiff.  The  defendant  is  not  to 
be  presumed  to  have  known  when  the  bills,  or  drafts,  drawn  on 
PeabodjA  Co.,  matured,  without  notice  from  the  plaintifb. 

John  Van  Buren^  for  the  plaintifEs  (respondents). 

I.  The  contract  between  plaintifb  and  defendant  is  contained 
in  the  agreements  signed  by  them,  respectiyely ;  it  is  a  single 
and  entire  contract,  consisting  of  mutual  and  dependent  under- 
takings, to  be  performed  in  the  order  of  time  specifically  pro- 
vided for.  The  neglect  or  refusal  of  the  defendant  to  comply 
with  the  engagement  on  his  part  relieved  the  plaintifib  from  any 
further  obligation  to  perform  on  theirs. 

1.  The  obligation  of  the  defendant  to  deposit  with  the  plain- 
tifft,  in  New  York,  thirty  days  before  the  maturity  of  each  draft 
in  London,  funds  sufficient  to  provide  for  its  payment,  was  a 
condition  precedent  to  the  plaintLSs'  suffering  future  credits  to  be 
given.  {King  v.  PresUm^  cited  in  Jones  v.  Barclay^  Doug.,  690 ; 
QrarU  v.  Johnson^  1  Seld.,  247 ;  Sergeant  Williams'  note  to  Por- 
doge  V.  Cbfe,  1  Wm.  Saund.,  819.) 

2.  The  contract  between  the  parties  must  be  read  according 
to  its  legal  effect.  Its  construction  is  not  to  be  enlarged  or 
diminished  by  the  fact  that  it  was  guaranteed  by  the  collateral 
undertaking  of  David  Winebrener. 

(a.)  Some  argument  might,  possibly,  be  drawn  from  this  col- 
lateral guarantee  in  support  of  the  defendant's  claim,  that  the 
stipulations  in  the  original  agreement  were  independent,  if  it 
could  have  had  no  operation  except  under  that  construction  ;  but 
here,  there  must  necessarily  have  been  a  credit  given  to  the 
extent  of  one  bill  or  drafl,  for  which  the  surety  became  responsi- 
ble that  funds  should  be  provided  in  due  season  for  its  payment 

Such  a  "  counterbind  "  is  the  usual  mode  of  securing  such 
credits.  (Story  on  Bills,  §  460.) 

8.  No  notice  to  the  defendant  that  payment  was  required,  was 
necessary ;  his  contract  to  pay  the  money  was  absolute,  and  as 
the  draft  for  which  such  funds  were  to  be  provided  emanated  firom 
him,  he  had  the  especial  means  of  knowing  when  payment  was  due. 
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4  The  testimoay  fully  disclofles  that  the  defendant  neglected 
to  pay  the  plaintiflb  in  New  York,  on  the  28th  May,  1857,  the 
amount  of  draft  drawn  nnder  the  letter  of  credit  by  Otard, 
Dupuy  k  Co.,  £400,  due  in  London,  June  28th,  1857.  That  the 
plaintiff  delayed  remitting  the  amount  till  the  latest  opportunity 
(Jane  9, 1857) ;  that  they  revoked  the  letter  of  credit  on  the  12th 
of  June,  and  that  the  defendant  did  not  refund  to  them  their 
advances  on  account  of  this  draft,  till  June  17. 

5.  The  limit  of  the  credit  to  be  fixed  by  the  letter,  to  be 
running  at  one  time,  uncovered  by  remittances  in  the  hands 
of  the  drawees,  was  £1,600.  On  the  12th  of  June,  1857, 
when  the  credit  was  revoked,  there  were  four  drafts  outstand- 
ing, amounting  in  the  aggr^ate  to  £1,478  7s.  6d.  uncovered  by 
remittances,  and  the  most  that  could  be  claimed  in  any  event 
would  be  a  forfeiture  of  defendant's  right  to  draw  £26 
12s.  6d.,  being  the  balance  that  remained  undrawn  under  the 
letter. 

II.  But  if  the  plaintiffi  inexcusably  revoked  the  credit  and 
violated  their  agreement,  no  damages  were  sustained  by  the 
defendant  which  can  be  claimed  from  plaintiff. 

1.  Sudi  damages  as  were  sought  to  be  proved,  were  not  the 
natural  and  proximate  consequence  of  plaintiff'  act  '^  Oatisa 
proxinutj  non  causa  remota  speckOur.^^  (  2  Greenleaf 's  Ev.,  §  256 ; 
Sedgwick  on  Damages,  75 ;  Ortffin  v.  Chlver,  16  N.  Y.  R.,  [2 
Smith,]  489.) 

2.  These  damages,  if  any,  were  the  sole  consequence  of  de- 
fendant's ladi  of  credit  with  Jameson  k  Bobertson,  with  whom 
he  was  dealing.  If  his  credit  had  been  good,  the  whiskey  would 
have  been  sent 

3.  There  is  no  evidence  but  that  a  similar  credit  elsewhere 
might  have  been  obtained  on  as  favorable  terms. 

4.  The  utmost  that  could  be  recoverable  by  any  person  under 
the  circumstances,  in  case  a  bill  had  been  drawn  under  the  letter 
and  protested  for  non-acceptance,  would  have  been  the  damages 
of  redrawing  or  exchange.  {Russell  v.  Wigginj  2  Story,  218; 
&  C,  Story  on  Bills,  §  463,  note.) 

In  this  case,  no  parties  could  complain  of  the  breach  of  plain- 
ti&'  agreement,  except  Jameson  &  Bobertson,  who  sustained  no 
damage. 
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6.  No  damages  for  the  non-payment  of  money,  or  a  fedlure  to 
cause  money  to  be  paid,  are  recoverable  on  any  contract^  beyond 
interest  and  damages  on  bills  of  exchange.  (Sedgwick  on  Dama- 
ges, [2d  ed.,]  284.) 

6.  The  damages  claimed*  by  defendant  consists  solely  in  pro- 
spective profits,  which  cannot  be  allowed  under  these  circum- 
stances. {Bhnchard  v.  Eli/y  21  Wend.,  842 ;  Masterson  v.  Mayor, 
<tc.,  of  Brooklyn,  7  Hill,  61 ;  Freeman  v.  Olute,  8  Barb.,  424 ; 
Eadley  v.  Baxendak,  26  Eng.  L.  &  E.,  402 ;  Wybert  v.  New  York 
A  Erie  Bailroad  Chmpdny,  19  Barb.,  86 ;  Gbriffin  v.  Odver,  16  N. 
Y.  R.,  [2  Smith,]  489 ;  Sedgwick  on  Damages,  [2  ed.,]  86,  58, 
69,  69-78. 

7.  Although  provision  is  made  in  the  contract  that  all  property 
purchased  or  shipped  by  means  of  that  credit,  its  proceeds,  and 
the  policies  of  insurance  thereon,  be  pledged  to  the  plainti£&  as 
collateral  security  for  the  payment  of  the  drafts ;  it  was  intended 
solely  for  the  plaintiff'  benefit  It  did  not  contemplate  the  pur- 
chase of  goods  at  any  particular  place.  Nor  that  they  should  be 
shipped  to  New  York,  or  any  other  particular  place  in  the  United 
States.  Nor  that  the  market' price  should  be  higher  or  lower  at 
the  place  of  purchase  than  at  the  place  to  which  they  should  be 
shipped.  Nor  that  the  drafts  should  be  appropriated  to  making 
purchases  rather  than  advances.  Nor  that  they  might  not  be 
shipped  to  a  place  at  which  their  market  value  might  be  less, 
and  for  mere  purposes  of  exchange. 

III.  There  is,  therefore,  not  the  slightest  ground  for  holding 
that  the  plaintiff  are  responsible  for  the  miscarriage  of  an  adven- 
ture which  they  could  not  have  foreseen,  much  less  contracted 
to  guarantee  or  assist 

lY.  The  decision  of  the  Referee  was  correct,  both  as  to  facts 
and  law ;  and  the  judgment  should  be  affirmed,  with  costs. 

By  the  Court — Hoffkan,  J.  The  principal  question,  the 
question  wlueh,  if  determined  in  one  way,  dispenses  with  the 
examination  of  every  other,  is  whether  the  plaintiffs  were  war- 
ranted in  revoking  the  letter  of  credit,  as  they  did,  on  the  12th 
of  June,  1867? 

The  12th  of  June  was  (as  admitted  by  stipulation  read  on  the 
trial)  the  day  of  the  actual  revocation  in  New  York.    It  had 
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been  announced  to  Peabody  &  Company  sometime  between  that 
day  and  the  18&  of  July,  as  appears  by  their  letter  of  the  latter 
di^  to  the  house  in  Dnblin. 

On  the  12th  of  Jane,  the  draft  for  £404  8s.,  which  should 
have  been  met  with  funds  placed  in  the  plaintiff'  hands  as 
early  as  the  28th  of  May,  had  not  been  provided  for.  Fourteen 
days  had  elapsed,  and  it  was  not  paid  until  the  17th  of  June, 
twenty  days  after  it  should  have  been  provided  for.  The  Beferee 
finds,  that  <^the  defendant,  on  the  28th  of  May,  1857,  and  before 
the  revocation  of  the  letter  of  credit,  failed  to  provide  the  plaintiff 
at  New  York,  one  month  previous  to  the  maturity  of  a  bill  of 
£404  8s.,  drawn  under  such  letter  of  credit,  with  funds  sufficient 
to  meet  the  payment  thereof  at  its  maturity  in  London."  The 
accuracy  of  this  finding  cannot  be  contested. 

The  plaintiff  remitted  funds  to  London  to  meet  this  bill  on 
the  9th  of  June,  and  it  is  stated,  in  evidence,  that  this  was  the 
latest  period  at  which  they  could  remit  to  provide  for  the  pay- 
ment of  the  draft  at  maturity.  This  was  the  first  draft  under 
the  letter  of  credit  It  was  for  something  more  than  a  fourth  of 
the  whole  amount 

The  defendant,  it  appears,  authorized  Otard,  Dapuy  &  Com- 
pany to  draw  this  bill.  He  was  bound  to  inform  himself  of  its 
amount,  date  and  time,  in  order  to  comply  with  his  engagement 
to  the  plaintiff 

It  appears  to  me  dear,  that  the  instruments  of  the  22d  January, 
1857,  executed  between  these  parties,  are  to  be  regarded  together, 
as  component  parts  of  one  contract  and  arrangement ;  and  that 
the  stipulations  were  dependent  upon  each  other.  Whenever 
there  was  anything  to  be  done  by  tiie  one  party,  which  must  be 
done  prior  in  time  to  an  obligation,  to  be  fixed  upon  the  other, 
it  became  a  condition  precedent,  or  an  essential  preliminary  to 
the  daty  incumbent  upon  the  other.  Whenever  an  express  and 
material  stipulation  should  be  violated  by  the  defendant,  the 
plaintiffs  became  exonerated  from  any  farther  obligation  to 
perform  any  part  of  the  contract  which  might  remain  incom- 
plete 

Edgerton,  the  defendant,  or  other  persons  authorized  by  his 
written  order,  might  have  exhausted  the  whole  of  the  credit  of 
£1,500,  in  one  draft,  or  in  several  drafts  made  at  the  same  time. 
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The  obligation  of  Edgerton  which  Winebrener  guarai^teed,  would 
then  have  been,  Firety  to  have  provided  funds  in  New  York  one 
month  previous  to  the  maturity  of  the  drafts,  so  that  the  plain- 
tiffs could  remit  to  London  in  time ;  or,  aec/md,  to  accept  drafts 
of  Peabodj  k  Company  on  him,  in  &vor  of  the  plaintifib  at  three 
months  from  the  date  of  the  acceptances  of  that  firm.  The  drafts 
under  the  letter  of  credit  were  to  be  at  four  months ;  and  coun- 
sel correctly  observed,  that  in  this  view  of  the  contract,  the  first^ 
or  the  alternative  mode  of  providing  funds  to  meet  the  bills 
would  be  in  the  practical  result  the  same. 

But  the  bills  were  drawn,  as  it  may  have  been  expected  they 
would  be,  at  different  times,  and  for  various  amounts.  The 
security  which  the  plaintiff  stipulated  for  by  the  pledge  of  bills 
of  lading  and  policies,  or  the  guaranty  of  Winebrener,  related  to 
the  whole  agreement,  and  to  every  part  of  it,  which  Edgerton 
was  to  perform.  It  was  additional  and  collateral.  It  could 
not,  as  I  think,  interfere  with  any  right  which  the  plaintifb 
might  otherwise  possess  under  the  agreement,  to  revoke  and 
rescind  the  letter  of  credit,  upon  a  violation  of  such  agreement, 
in  any  important  particular,  by  the  defendant 

The  neglect  of  the  defendant  to  furnish  funds  as  agreed  upon 
if  justifiable,  would  produce  the  effect  of  an  extension  of  credit 
to  him  for  the  period  of  fifteen  days ;  of  compelling  the  plaintiffii 
to  raise  money  out  of  their  own  resources  to  remit  to  London, 
and  to  look  to  the  obligation  of  the  defendant  to  repay,  for  their 
indemnity.  Now  that  extension  of  credit  is  not  merely  not  per- 
mitted by  any  just  construction  of  the  contract,  but  the  contrary 
is  manifestly  its  true  import^  and  conforms  to  the  obvious  inten- 
tion of  the  parties  as  disclosed  by  it 

If  we  examine  these  correlative  stipulations  upon  the  rules 
applicable  to  conditions  precedent,  on  which  the  learned  counsel 
have  mainly  presented  the  case,  the  doctrine  which  we  find  in 
Dakiny.  Wdliams,  (11  Wend.,  67,)  will  decide  the  question. 
Courts  lean  against  construing  covenants  to  be  independent, 
unless  such  is  the  obvious  intent  of  the  parties ;  and  when  the 
covenant  on  the  one  side  goes  to  the  whole  consideration  of  that 
which  is  to  be  performed  on  the  other,  the  failure  of  a  party  to 
fulfill  the  one,  exonerates  the  other  party  from  his  obligation. 
The  case  of  The  Duke  of  SL  Albans  v.  Shore,  (1  H.  Black.,  270,) 
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is  cUed  and  relied  upon  by  Chief  Justice  Nslson  in  deciding 
Dakm  Y.   WiUiams. 

What  was  the  consideration  of  the  stipulation  to  give  this  let* 
ter  of  credit?  It  was  the  agreement  to  provide  funds  in  antici« 
patian  in  the  manner  prescribed — the  agreement  to  give  security 
by  a  lien  on  the  bills  of  lading  and  policies  of  insurance — the 
goaranty  of  Winebrener,  as  well  as  the  personal  responsibility 
of  the  present  defendant  for  the  amounts  to  be  drawn.  All  these 
constituted  the  consideration  of  the  advance  of  credit.  No  one 
of  them  constituted  it  more  than  the  other.  I'he  neglect  to  ful- 
fill either,  struck  away  the  consideration  of  the  engagement,  and 
discharged  the  plaintifib  finom  it  as  effectually  and  completdy  aa 
the  violation  or  neglect  of  all.  The  rule  is  not,  as  I  apprehendi 
that  the  stipulation  as  to  which  the  Mlure  takes  place,  formed 
the  sole  consideration,  but  that  it  was  plainly  as  much  the  motive, 
and  inducement  to  the  promise,  as  anything  else.  In  the  Duke 
of  St  Albans'  case,  the  trees  were  part  of  the  consideration,  and  the 
cutting  them  down  altered  th^  estate  to  be  conveyed,  and  dis- 
charged the  party  from  the  penalty,  which  was  provided  in  case 
he  broke  his  contract,  by  not  taking  the  property. 

But  I  think  there  is  another  ground  ujx)n  which  the  case  may 
he  decided,  apart  from  the  technical  learning  of  conditions  prece- 
dent In  commercial  transactions,  exactness,  promptitude,  and 
precision  in  adhering  to  the  plain  requisitions  of  a  contract  is 
the  ruling  and  fundamental  principle  of  the  law,  and  essential  to 
commercial  prosperity  and  safety.  A  Court  of  Justice  can  very 
rarely  have  a  right  to  weigh  the  importance  of  particular  stipu- 
lations, and  to  judge  whether  they  are  of  moment,  or  matters  of 
indifference.  The  parties  have  deemed  them  important,  when, 
in  express  language,  they  have  introduced  them  into  their  agree- 
ment 

I  support  this  view  by  the  case  of  JEklmoridsion  v.  Drake  ;  (5  Pet, 
U.  S.  R,  629 ;)  a  case  which  appears  to  me  to  involve  principles 
decisive  of  the  present  action  in  fstvor  of  the  plaintiffs.  The 
letter  of  credit  which  was  given  by  Edmondston  in  conjunction 
with  the  other  admitted  documents,  made  out  a  case,  of  his 
guaranteeing  the  purchases  of  Draper  &  Company,  of  coffee,  to 
a  certain  amount,  to  be  consigned  to  Boyce  &  Company  at 
Charleston  for  Hobson's  account ;  and  for  which  Drake  ft  (>>m- 
Botw.— Vol.  VL  7 
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pany  were  to  draw  bills  on  New  York,  upon  a  particular  firm, 
at  sixty  days.  Drake  &  Mitchell,  before  the  credit  was  exhausted, 
altered  the  mode  of  obtaining  payment  by  drawing  upon  London 
at  sixty  days'  sight  with  the  consent  of  Hobson,  but  without  the 
consent  of  Edmondston.  It  was  held,  that  he  was  not  habld 
upon  his  letter  of  credit  for  such  bills.  "The  change  in  the 
mode  of  payment  by  substituting  a  bill  on  London  at  long  sight, 
necessarily  prolonged  the  time  at  which  payment  should  be  made, 
and  prolonged  the  risk  of  Mr.  Edmondston.  This,  they  had  no 
right  to  do  without  his  consent." 

The  case,  also,  of  Hyde  v.  Bcx/raem,  (16  Pet.  U.  S.  E.,  169,) 
appears  to  me  quite  pertinent  to  the  present  question.  The  doc- 
trine of  the  commutative  contracts  of  the  civil  law,  as  found  in 
the  Code  of  Louisiana,  is  entered  into  and  discussed  in  the  able 
'opinion  of  Justice  Stoby,  and  tends  to  show  that  where  the 
entire  fulfillment  of  the  whole  contract  on  the  one  side  is  the 
basis  of  the  agreement  on  the  other,  the  contract,  is  indivisible, 
and  must  be  complied  with  in  toto,  or  the  other  may  dissolve  the 
contract 

The  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 


Hbkry  W.  Penny,  Plaintijl  and  Eespondent,  v.  Garret  C. 

Black,  Defendant  and  Appellant 

1.  In  an  action  brought  by  a  plaintiff  to  recover  the  possession  of  personal 
property  taken  firom  him  by  the  defendant,  the  possession  whereof  the 
plaintiff  claims  by  yirtae  of  a  hiring  from  a  third  party,  in  whose  possession 
it  was,  and  by  whom  it  was  delivered  to  him  upon  hire  and  on  his  express 
agreement  to  return  it  to  such  third  party  at  the  expiration  of  the  time  of 
hiring,  the  defendant  is  competent  to  testify  as  a  witness  in  his  own  behalf 
to  prove  a  right  of  possession  in  himself,  notwithstanding  such  third  party, 
under  whom  the  plaintiff  claims,  is  dead  at  the  time  of  the  trial. 

2.  In  such  case,  the  party  who  let  the  property  to  the  plaintiff  upon  hire  is 
not  "  the  adverse  party  or  person  in  interest,"  and  the  plaintiff  is  not  an 

r"  within  the  meaning  of  section  3d9  of  the  Code  as  amended  in 
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1357,  which  forbids  a  party  to  testify  when  the  opposite  party  is  an  aisignee, 
or  when  the  adverse  party  or  person  in  interest  is  not  living. 

(Before  Boswobth,  Ch.  J.,  and  Hoitmam  and  Morcbut,  J.  J.) 
Heard,  December  7th,  1859;  decided,  January  14th,  1860. 


action  was  tried  before  Jesse  C.  Smith,  Esq.,  as  Beferee, 
on  the  28tli  day  of  January,  1859. 

It  was  brought  to  recover  the  possession  of  a  chronometer, 
with  damages  for  the  alleged  illegal  detention  thereof. 

The  defendant  denied  the  right  of  the  plaintiff  to  the  posses- 
sion of  the  chronometer,  and  claimed  to  be  himself  in  rightful 
possession  thereof  as  one  of  the  firm  of  Creighton  &  Black,  to 
whom,  as  he  alleged,  the  chronometer  belonged. 

It  appeared  on  the  trial  that  Frederick  Creighton  and  the 
defendant  were  in  partnership  in  "  the  chronometer  business  "  for 
about  three  years  prior  to  May,  1856 :  at  that  time  they  dissolved 
partnership. 

On  the  6th  of  June,  1856,  the  plaintiff  hired  the  chronometer 
in  question  from  the  said  Frederick  Creighton,  for  the  usq  of  his 
ship,  received  it  from  him,  and  agreed  to  return  it  to  him  ''  at  the 
expiration  of  the  then  present  voyage,  or  within  twelve  months 
from  the  date  "  of  the  receipt. 

On  the  subsequent  return  of  the  ship  to  this  port,  and  on  the 
29th  of  September,  1856,  the  defendant,  in  the  absence  of  the 
plaintiff  and  of  his  mate  from  his  ship,  obtained  possession  of 
the  chronometer  and  refused  to  deliver  it  again  to  the  plaintiff. 

The  questions,  whether  this  chronometer  had  ever  belonged  to 
the  firm  of  Creighton  k  Black? — ^if  to,  upon  what  terms  and 
under  what  agreement  (if  any)  it  was  left  in  the  separate  posses- 
sion of  Creighton  when  the  firm  was  dissolved? — and  other 
questions  bearing  on  the  title  of  the  defendant  as  copartner,  and 
on  the  right  of  Creighton  to  confer  upon  the  plaintiff  the  right 
of  possession,  were  subjects  of  investigation  and  contest  on  the 
triaJ.  It  appeared  that,  in  October,  1857,  after  the  alleged 
wrongful  taking  and  detention  by  the  defendant,  and  about  one 
year  after  this  action  was  brought,  but  before  the  trial,  Creighton 
died. 

On  the  trial  the  defendant  Black,  offered  himself  as  a  witness 
on  his  own  behalf.  The  Beferee  excluded  his  testimony  for 
the  reason  (stated,  by  the  Beferee  in  settiing  the  case  herein)  as 
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follows,  yiz. :  ''  the  said  Black  oould  not  be  examined  as  a  wit- 
ness in  this  action  to  prove  his  title  to  the  property  in  question, 
or  his  right  to  the  possession  as  against  the  plaintiff  who  claims 
the  right  to  the  possession,  through  Frederick  Creighton  who  is 
dead" 

To  this  ruling  the  defendant  excepted. 

Other  questions  arose  on  the  trial  which  it  is  not  necessary  to 
state,  as  the  opinion  of  the  General  Term  is  confined  exdusivelj 
to  the  competency  of  the  defendant  to  testify  for  himsel£  A 
further  statement  of  the  case  will  be  found  in  the  opinion  of  the 
Court. 

The  Beferee  reported  in  favor  of  the  plaintiff,  and  the  defend- 
ant appealed  to  the  General  Term. 

Benjamin  G.  Hitchings^  for  the  defendant  (appellant). 

I.  The  Beferee  erred  in  excluding  the  testimony  of  Gtarret  C. 
Black,  the  defendant,  who  was  examined  as  a  witness  in  his  own 
favor. 

He  was  objected  to  as  incompetent  when  offered.  The  Beferee 
reserved  his  decision,  and  finally  after  the  cause  was  submitted  to 
him,  ruled  out  his  testimony. 

The  testimony  was  ruled  out  on  the  ground  that  Frederick 
Creighton,  who  had  let  the  chronometer  to  the  plaintiff,  had  died 
since  the  commencement  of  the  suit,  but  before  the  trial.  And 
the  Beferee  supposed  the  case  to  come  within  the  exception  con- 
tained in  the  act,  which  provides  for  the  admissibility  of  parties 
as  witnesses,  viz. :  "  But  a  party  shall  not  be  examined  when  the 
opposite  party  shall  be  the  assignee^  administrator^  executor,  or  le- 
gal representative  of  a  deceased  person,'*''  The  ground  taken  by  the 
Beferee  being,  that  the  plaintiff  was  the  assignee  of  Frederick 
Creighton,  who  at  the  time  of  the  trial  was  deceased. 

The  point  is  very  fer  fetched.  The  plaintiff  was  not  in  any 
sense  the  assignee  of  Creighton. 

The.  statute  by  its  context  seems  to  refer  only  to  a  general 
assignee,  executors,  &c.,  of  a  deceased  person.  It  might  perhaps 
be  extended  to  the  case  of  the  assignee  of  the  claim  in  suit,  the 
assignor  being  dead. 

But  in  this  case  the  plaintiff  was  not  the  general  assignee  of 
Creighton,  nor  was  he  the  assignee  of  the  claim  in  suit 
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The  daim  upon  which  the  plaintiff  brought  his  suit  was 
entirely  his  own.  He  claims  to^  be  entitled  to  the  possession 
himself,  under  a  valid  subsisting  lease.  He  made  the  demand 
upon  his  own  alleged  tight,  and  upon  refusal  brought  his 
action. 

The  suit  cannot  possibly  be  claimed  to  have  been  brought  by 
him  as  assignee  of  Greighton. 

The  exception  in  the  statute  does  not  extend  to  the  case  of  a 
lessee  or  vendee,  or  one  who  has  derived  title  ftom  a  deceased 
person. 

The  suit  was  brought  on  the  plaintiff's  own  right  or  claim, 
and  Creighton  was  a  perfectly  competent  witness,  perhaps  be 
would  have  been  a  material  witness  for  the  plaintiff  as  to  the 
very  matters  and  things  which  Black  testifi^  to  on  his  own 
behalf^  but  his  death  before  trial  is  no  ground  for  excluding 
testimony  on  the  part  of  the  defendant 

If  the  exception  in  the  statute  were  construed  to  cover  such  a 
case  as  this,  it  would  be  impossible  to  say  what  case  it  would  not 
cover. 

(The  other  points  argued  were  not  considered  at  the  General 
Term.) 

CL  A  Hamd^  for  the  plaintiff  (  respondent). 

L  The  defendant's  testimony,  (to  show  his  own  title  from 
Creighton,)  as  to  matters  to  which  Mr.  Creighton,  if  Hving,  could 
be  produced  to  contradict  him,  was  properly  held  inadmissible. 
The  objection  raised  was  to  his  competency  as  a  witness ;  and  at 
least  his  testimony,  as  to  transactions  with  the  deceased  assignor 
of  plaintiff's  tide  by  contract  to  the  property,  should  not  be 
admitted. 

The  precise  point  is  believed  not  to  have  been  adjudged. 
McOim  V.  W(nrden,  (3  E.  D.  Smith,  886,)  and  Van  Wickkn 
V.  Paulson^  (14  Barb.,  654,)  were  upon  the  question  of  the  right 
of  a  party  to  be  examined  in  reply  to  the  testimony  of  an  assignor, 
and  were  restrictive  against  such  examination.  In  each  case  the 
assignor  of  the  property  would  have  been  competent  before  the 
Code,  and  these  decisions  were  upon  the  express  ground,  that 
the  assignor  of  the  property  was  not^  in  either  case,  the  '^  assignor 
of  a  thing  in  action  or  contract"    Neither  the  letter  nor  the 
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spirit  of  the  statute,  admitting  a  party  as  a  witness  in  the  first 
instance,  applies  to  this  case.  The  language  (  Code,  §  899)  is, 
that  a  party  cannot  be  his  own  witness,  unless  the  adverse  person 
or  party  in  interest  is  living,  nor  when  the  opposite  party  is 
"  the  assignee,  administrator  or  legal  representative  of  a  deceased 
jperson.^^  This  difference  of  language  is  very  material,  and  must 
have  force  to  guard  against  a  dangerous  innovation  upon  the 
rules  of  evidence.  It  would  be  intolerable  if  the  title  of  an  heir 
or  executor  could  be  sworn  away  by  the  opposite  party  in  suits 
of  ejectment  or  trespass  upon  real  or  personal  estate.  It  is  the 
assignee,  not  of  the  "  thing  in  action,"  but  of  the  '^  deceased  per- 
tfon,"  who  is  protected,  and  that  protection  must  apply  to  pro- 
perty derived  from  the  deceased  person,  the  title  of  which  is 
involved,  as  well  as  to  a  mere  chose  in  action  so  derived.  This 
construction  guards  against  dangerous  innovation  from  this,  in 
the  same  manner  as  the  decisions  referred  to  from  the  other 
clause  of  the  statute.  It  is  clearly  in  accordance  with  the  intent 
and  object  of  the  law.  (27  Barb.,  238 ;  9  Abbott,  40.) 

II.  The  testimony  (which  the  Beferee,  after  he  had  taken  it^ 
unnecessarily  decided  to  strike  out)  could  not,  by  any  possibility, 
affect  the  result  under  his  ruling  and  findings,  the  second  and 
third  of  which  rulings  are  unquestionably  correct,  and  the  first 
of  which  found  the  transfer  of  the  property  to  the  firm  of  Oreigh- 
ton  &  Black.  A  new  trial  should  not  be  granted  for  error  in 
this  regard  then.  {Orary  v.  Spragve^  12  Wend.,  46,  and  other 
authorities.) 

By  thb  Coukt — Moncrief,  J.  The  defendant  desired  to  be 
examined  on  his  own  behalf,  and  it  was  objected  that  he  was  an 
incompetent  witness  "  on  the  ground  that  the  plaintiff  derived 
his  title  to  the  chronometer  in  question  from  Frederick  Creighton, 
who  was  deceased."  The  Beferee  reserved  his  decision  and  took 
the  testimony  subject  to  his  decision  as  to  its  admissibility,  to  be 
afterwards  n^e.  The  Beferee  subsequently  upon  the  close  of 
the  testimony  did  decide  "  That  the  said  Black  could  not  be  ex- 
amined as  a  witness  in  this  action  to  prov&  his  title  to  the  pro- 
perty in  question,  or  his  right  to  the  possession  as  against  the 
plaintiff  who  claims  the  right  to  the  possession  through  Frede- 
rick Creighton  who  is  dead."    The  testimony  of  said  Black 


NEW  YORK— JANUAEY,  1860.  66 

Peimj  y.  Black. 

taken  as  aforesaid  was  strickea  out,  and  the  defendant  ex- 
cepted. 

The  action  is  for  the  wrongful  taking  and  detention  of  a  chro- 
nometer. The  complaint  alleges  "  that  the  plaintiff  on  or  about 
the  18th  of  September,  1866,  was  the  master  of  the  schooner 
Emilj  Keith,  lying  at  the  city  of  New  York,  and  then  and  there 
had  in  his  possession  on  board  said  schooner,  certain  personal 
property,  to  wit:  a  certain  marine  box  chronometer,  numbered 
1354,  with  the  appurtenances  thereto  belonging;  which  posses- 
sion was  by  virtue  of  an  agreement  made  by  tiie  plaintiff  with 
one  Frederick  Creighton,  the  owner  of  said  property,  for  the  use 
and  possession  by  the  plaintiff^  and  for  paying  a  certain  sum  for 
the  use  thereof  and  by  which  the  plaintiff  engaged  to  return  the 
same  to  the  said  Frederick  Creighton,  and  that  at  the  time  and 
place  aforesaid,  as  the  plaintiff  is  informed  and  belieyes,  the  de- 
fendant wrongfully  took  from  the  said  schooner  and  unjustly 
detained  the  same;  and  the  said  property  was  so  taken  and 
detained  without  the  consent  of  the  plaintiff  at  the  time  of  the 
commencement  of  this  action,  and  was  wrongfally  withheld  by 
the  defendant  in  his  said  defendant's  possession ;  and  the  value 
of  said  property  at  the  time  of  said  taking  was  two  hundred 
dollars ;  wherefore  the  plaintiff  demands  that  the  defendant  may 
be  adjudged  to  deliver  to  the  said  plaintiff  said  property,  and  to 
pay  to  the  plaintiff  damage,  for  the  detention  thereof  to  the  sum 
of  one  hundred  dollars,  and  the  costs  of  this  action,  and  that  the 
said  chronometer  may  be  forthwith  delivered  to  the  plaintiff. 

The  answer  denied  the  wrongful  taking  and  unjust  detention 
ot  the  chronometer  by  the  defendant 

The  defendant  also  averred,  that  Creighton  had  no  right,  title 
or  ownership  in,  or  to  th6  said  chronometer,  except  as  a  copart- 
ner with  him,  said  defendant;  that  said  chronometer  for  a  long 
time  previous  to  said  alleged  hiring,  and  always  since,  had  been 
and  was  the  property  of  said  Creighton  and  the  defendant,  the 
firm  of  Creighton  &  Black ;  and  being  the  property  of  said  firm, 
said  Creighton  had  let  the  same  out  to  hire  to  the  owners  of  said 
schooner  for  the  use  thereof  for  the  voyage  she  was  then  about 
undertaking.  That  on  or  about  the  SOth  September,  1856,  the  said 
voyage  being  completed,  and  the  term  for  which  the  plaintiff  had 
hired  the  same  having. expired,  the  said  chronometer  was  volun- 
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tarily  returned  to  the  defendant  who  received  it,  and  held  it  as  a 
copartner  of  the  firm  of  Creighton  &  Black  as  aforesaid,  as  he 
was  lawfully  entitled  to  do.  And  defendant  denies  that  at  the 
time  of  the  commencement  of  thi^  suit,  or  at  the  time  of  the 
alleged  wrongful  taking  or  detention,  the  plaintiff  was  entitled 
to  the  possession  of  the  said  chronometer,  and  alleges  that  he, 
the  defendant,  was  entitled  to  the  possession  of  the  same. 
Wherefore  the  defendant  demands  judgment  against  the  plain- 
tiff for  the  value  of  the  said  chronometer,  and  damages  together 
with  the  costs. 

Was  the  defendant.  Black,  competent  as  a  witness  on  his  own 
behalf? 

The  action  was  tried  in  January,  1859 ;  and  section  899  of  the 
Code,  as  amended  by  the  act  of  April  13,  1857,  (Sess.  Laws, 
1857,  vol.  1,  p.  744,)  was  then  in  force. 

That  section  allows  a  party  to  be  examined  as  a  witness  in  his 
own  behalf  provided  that  "  the  adverse  party  or  person  in  inte- 
rest is  living,"  and  that "  the  opposite  party"  is  not "  the  assignee, 
administrator,  or  legal  representative  cf  a  deceased  person,"  and 
provided  also  that  ten  days'  notice  of  such  intended  examination 
has  been  given,  as  this  section  prescribes. 

This  notice  had  been  given :  the  plaintiff,  the  sole  party  in 
interest,  is  living,  and  he  is  not  the  administrator  or  legal  repre- 
sentative of  a  deceased  person.  Neither  is  he  "  the  assignee"  of 
''  a  deceased  person  "  in  the  sense  that  he  is  suing  in  a  represen- 
tative capacity,  or  to  enforce  rights  of  his  aiEsignor  in  the  discharge 
of  his  duty  as  assignee.  If  the  maxim,  rvosdtur  a  some,  has  any 
application  to  the  words  connected  together  in  this  section,  viz., 
"  assignee,  administrator,  or  legal  representative,  of  a  deceased 
person,"  then  it  aids  the  construction  that  the  word  assignee,  as 
here  used,  describes  a  person  suing  as  such,  and  for  the  benefit 
of  third  persons,  and  in  a  representative  or  fiduciary  capacity. 

Any  other  construction  would  exclude  a  defendant  f]x>m  testi- 
fying in  any  action  for  the  unlawful  taking,  injury  to,  or  conver- 
sion of  personal  property,  if  the  person  from  whom  the  plaintiff 
bought  it  was  dead;  and  this  would  be  so,  whether  his  testi- 
mony related  to  the  validity  of  the  plaintiff's  title  or  to  some  act 
of  justification  valid  in  itself,  even  assuming  the  plaintiff  to  have 
acquired  from  his  vendor  a  title  good  as  against  all  the  world. 
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Section  899  does  not  make  the  admiaaibilitj  of  a  party  as  a 
witness  in  his  own  &yor  dependent  in  any  way  npon  the  partd  of 
the  oontroversy  or  nature  of  the  matters  to  which  his  testimony 
may  relate,  but  upon  the  character  in  which  the  plaintiff  sues. 

The  concluding  provisions  of  the  section  £ayor  this  conslruc- 
tioiL  They  relate  to  the  examination  of  "  the  assignor  of  a  thing 
in  action  or  contract,''  as  a  witness  on  behalf  of  one  deriving  title 
through  him.  That  covers  the  case  of  a  suit  upon  the  thing  in 
action  or  contract  so  assigned.  {Crosby  v.  Nichols,  8  Bosw.,  450.) 

Bat  such  assignor  shall  not  be  examined  '*  against  an  assignee 
or  an  executor  or  administrator,  unless  the  other  par^  to  such 
contract  or  thing  in  action  whom  the  defendant  or  plaintiff  rqare- 
saUs  is  living,"  &c. 

However  indefinite  or  comprehensive  the  word ''  assignee"  may 
be  supposed  to  be,  I  think  it  is  here  used  to  represent  a  party 
who  is  prosecuting  or  defending  in  a  representative  capacity  for 
the  benefit  of  the  estate  which  is  vested  in  him  as  assignee,  or 
for  the  benefit  of  others,  and  not  a  purchaser  of  personal  pro- 
perty in  his  own  right  and  on  his  own  sole  account 

Such  a  plaintiff  as  was  before  the  Court  in  HiaU  v.  Bdbinson, 
(2  CJomst.,  298,)  McOinn  v.  TFbrtfeTi,  (8  E.  D.  Smith,  855,)  and 
Crofby  v.  Ifichols,  {supra,)  is  not  an  "  assignee"  within  the  mean- 
ing of  that  word  as  used  in  section  899  of  the  Code. 

The  Beferee  having  rejected  the  witness  and  his  testimony  as 
incompetent,  he  committed  an  error,  for  which  a  new  trial  must 
be  granted,  with  costs  to  abide  the  event,  &c. 

Ordered  accordingly. 


James  C.  Pabtbidge  and  Josiah  Partridqe,  Plaintiffs  and 
Bespondents,  v.  Daniel  Gildebmeister,  Defendant  and 
Appellant 

L  Where  the  defendant  in  his  own  name  and  on  his  own  credit,  agreed  with 
the  plaintifb  for  the  purchase  of  a  specified  quantity  of  goods,  to  he  paid 
for  in  notes  of  a  third  person,  and  on  the  delivery  of  a  portion  thereof,  the 
time  for  the  delivery  of  the  residue  is  postponed  to  a  time  specified,  and  the 
plaintiib  present  a  bill  for  the  quantity  delivered,  and  the  defendant  denied 
Bo«w.— Vou  VL  8 
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that  he  was  the  purchaser,  and  refused  to  deliver  the  notes  agreed  for,  on 
the  sole  ground  that  he  was  acting  as  agent  for  another  and  not  liable  on  the 
contract)  the  plaintiff  are  not  bound  to  deliver  or  to  tender  or  offer  to  deliver 
the  residue  of  the  goods. 

2.  In  such  case  the  plaintifis  are  entitled,  on  proof  of  such  refusal  upon  the 
ground  stated,  to  recover  the  value  of  the  portion  of  the  goods  which  was 
delivered,  if  the  jury  are  satisfied  that  the  purchase  was  in  fiMSt  made  by  the 
defendant  and  upon  his  credit 

3.  By  placing  his  refusal  to  pay  for  the  goods  upon  the  ground  that  he  was 
not  bound  to  pay  for  them  at  all,  the  defendant  relieved  the  plaintiffs  from 
delivering  or  tendering  to  him  any  more  goods,  even  if  the  postponement 
of  the  time  of  the  delivery  of  the  residue  did  not  of  itself  entitle  the  plain- 
tiff to  claim  payment  for  the  portion  delivered  without  waiting  for  such 
subsequent  delivery. 

(Before  Bosworth,  Ch.  J.,  Hoffman  and  Moncrief,  J.  J.) 

Submitted,  December  16th,  1859;  decided,  January  Uth,  1860. 

Appeal  from  a  judgment  for  the  plaintiffs  on  the  verdict,  had  on 
a  trial  before  Mr.  Justice  Slosson,  on  the  20th  of  June,  1859. 

The  action  is  brought  to  recover  the  sum  of  $946,  as  the  value 
of  certain  chairs  alleged  to  have  been  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  in  June,  1857,  to  be  paid  for  in  the 
notes  of  John  A.  Machado  &  Company,  having  not  more  than  six 
months  to  run ;  which  notes  the  plaintiff  have  demanded  of  the 
defendant,  and  he  refused  to  deliver  the  same. 

The  answer  of  the  defendant  at  first  denied  all  the  allegations 
of  the  complaint;  and,  secondly,  averred  that  the  chairs  mentioned 
in  the  complaint  were  delivered  under  and  in  part  performance 
of  an  agreement  which  the  defendant,  as  the  ag^nt  of  one  Col- 
quitt, made  with  the  plaintiffe  in  May,  1857,  by  which  they  sold 
and  agreed  to  deliver  on  board  the  ship  Ellen  Hood,  a  specified 
number  of  chairs  of  kinds  and  qualities  agreed  upon,  amount- 
ing at  the  price  and  value  also  agreed  upon  to  $2,810,  and  to 
receive  in  payment  when  the  whole  should  be  delivered,  the  notes 
of  J.  A.  Machado  &  Company.  That  the  defendant's  said  agency 
for  Colquitt  was  at  the  time  of  making  such  agreement,  disclosed 
to  and  was  in  £Eict  well  known  to  the  plaintiffs.  That  the  plain- 
tifife  in  June,  1857,  delivered  of  the  said  chairs  a  portion,  to  wit, 
the  chairs  in  the  complaint  mentioned  and  then  at  their  request 
it  was  agreed  between  them  and  Colquitt  that  the  time  for  the 
delivery  of  the  residue  should  be  extended,  and  the  same  should 
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be  ddivered  on  board  the  ship  Matao,  to  sail  about  the  1st  of 
August)  then  next;  and  that  the  plaintifb  utterly  failed  and 
refused  to  deliver  such  residue  and  to  complete  the  performance 
of  their  said  contract.  That  Colquitt  has  at  all  times  been  ready 
and  wUling  to  deliver  the  notes  of  the  said  Machado  k  Company, 
whenever  the  delivery  of  the  said  chairs  was  completed  accord- 
ing to  the  said  agreement 

On  the  trial,  the  testimony  in  relation  to  the  making  of  the 
agreement  by  the  defendant  in  his  own  name  and  without  any 
mention  of  Colquitt,  or  agency  for  any  one,  was  conflicting.  The 
proof  showed  a  purchase  by  the  defendant,  however,  of  a  larger 
quantity  of  chairs  than  was  in  fact  delivered ;  whether  the  pur* 
chase  was  for  a  specified  number  to  be  delivered  at  one  time  was 
in  dispute. '  There  was  evidence  that  chairs  were  delivered  to 
the  amount  named  in  the  complaint,  ($946,)  and  it  was  claimed 
by  the  defendant  not  only  that  he  was  not  the  purchaser  nor 
liable  as  such,  but  that  in  any  event  the  plaintiff  could  not 
recover,  because  the  contract,  with  whomsoever  it  was  made,  was 
an  entire  contract,  and  the  plaintifiGb  were  not  entitled  to  payment 
until  all  the  chairs  were  delivered  or  tendered.  The  plaintiff 
gave  some  evidence  that  in  July,  after  the  delivery  of  the  chairs 
which  were  delivered,  and  after  the  &ilure  of  Machado  &  Com- 
pany, they  rendered  to  the  defendant  a  bill  therefor,  in  his  name, 
and  demanded  from  the  defendant  the  notes  of  Machado  &  Com- 
pany for  the  amount  thereoi^  and  that  defendant  then,  for  the  first 
time,  stated  that  he  bought  the  chairs  for  Colquitt,  and  that  plain- 
ti£&  must  go  to  Colquitt  for  their  pay,  and  gave  no  other  reason 
for  not  delivering  notes  of  Machado  &  Company,  for  the  amount 
of  the  bilL  It  appeared  on  the  trial  that  Machado  &  Company 
&iled  about  July  8d,  1867,  before  the  plaintiff  demanded  their 
notes  as  above  stated,  but  the  plaintifEs  did  not,  in  the  pleadings 
nor  in  the  trial,  claim  that  they  were*  thereby,  relieved  of  their 
obligation  (if  any  )  to  deliver  more  chairs  and  accept  such  notes 
in  payment 

The  Judge  submitted  to  the  jury  the  question  whether  the 
defendant  was  in  &ct  the  purchaser  of  the  goods,  and  instructed 
them  that  if  he  was  such  purchaser  and  the  goods  were  sold  to 
him  on  his  credit,  he  was  liable,  unless  the  nqn-delivery  of  the 
residue  of  the  goods  excused  him.    That  if  all  the  chairs  to  the 
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amount  claimed  bj  defendant  were  not,  by  the  agreement,  to  be 
delivered  before  the  notes  should  be  given,  then  the  non-deli verj 
of  other  or  more  chairs  was  no  excuse.  And  if,  by  the  original 
agreement  a  greater  quantity  of  chairs  were  to  be  delivered 
before  payment  was  to  be  made,  still,  if  after  a  delivery  of  a  part 
the  defendant,  on  presentation  of  the  bill  therefor,  denied  that 
he  was  the  purchaser,  or  liable  under  the  agreement  and  placed 
his  refusal  to  deliver  notes  in  payment  on  that  ground,  not 
objecting  that  the  contract  was  entire  and  not  completely  per- 
formed,  then  the  plaintiffs  were  excused  from  tendering  to  the 
defendant  more  chairs,  and  were  entitled  to  recover. 

On  the  other  hand,  if  Colquitt  was  the  purchaser,  or  the  sale 
was  made  upon  the  credit  of  Colquitt,  the  defendant  was  entitled 
to  their  verdict  •  ♦ 

There  was  no  exception  to  the  charge,  but  the  defendant's 
counsel  requested  the  Judge  to  charge : 

First  That  if  the  jury  believe,  from  the  evidence,  that  the 
contract  between  the  plainti£b  and  either  Gildermeister  or  Col- 
quitt was  to  furnish  $2,810  worth  of  chairs,  the  plaintiffs  cannot 
recover  for  the  amount  actually  furnished,  unless  the  contract 
has  been  waived  by  the  consent  of  the  parties,  or  the  other  party 
to  the  contract  has  released  the  plaintiffs. 

SsconoL  That  the  denial  of  the  contract  by  Gildermeister  when 
applied  to  for  the  notes,  even  if  found  by  the  jury,  is  not  a 
waiver  of  performance  on  the  part  of  the  plaintiff. 

IhircL  That  if  the  jury  find  that  the  insolvency  of  Machado 
&  Company  occurred  after  the  delivery  of  the  goods  in  suit,  the 
&ct  that  Machado  &  Company  had  become  insolvent  was  not  a 
sufficient  ground  for  the  plaintiff  to  rescind  the  contract 

The  Court  refused  to  chai^  either  of  said  propositions,  other 
than  he  had  already  done,  and  the  defendant's  counsel  duly 
excepted. 

The  jury  then  retired  and  found  a  verdict  in  &vor  of  the 
plaintiffs  for  $1,046.88. 

From  the  judgment  entered  on  such  verdict,  the  defendant 
appealed  to  the  General  Term. 

Charles  Jones  and  G.  T.  Jenksy  for  the  defendant  (appellant). 
I.  The  verdict  was  not  warranted  by  the  evidence. 


NEW  YOBK— JANUABY,  1860.  61 

Partridge  t.  Gildenneistor. 

1.  The  ooutract  between  the  plidnti£b  and  the  parohaser,  apon 
which  the  chaiis  were  deliyered,  for  the  price  of  which  this  action 
19  brought^  was  an  entire  contract 

The  quantity  of  chairs  was  specified,  and  the  price  was 
fixed. 

And  the  time  of  performance  was  agreed  upon.  {Afead  y. 
Degolyer,  16  Wend.,  682 ;  2  Kent  Com.,  p.  509.) 

And,  conceding  that  the  contract  was  entire,  the  deliveiy  of 
the  whole  amount  of  chairs  sold  was  a  condition  precedent  to 
any  right  of  action  in  the  plainti£b  upon  the  contract  {Oakley  y, 
Morton,  1  Kern.,  25 ;  ChampUn  v.  Bowletf,  18  .Wend.,  187.) 

n.  The  learned  Judge  erred  ill  refusing  to  charge  the  proposi- 
tion requested  by  defendant : 

That  the  denial  of  the  contract  by  Gildermeister,  when  applied 
to  for  the  notes,  even  if  found  by  the  jury,  is  not  a  waiver  of 
performance  on  the  part  of  the  phdntifib. 

Granting,  for  the  argument  only,  that  the  statement  of  the 
plaintiflb  is  correct,  that  Gildermeister  purchased  the  goods  for 
himself,  and  not  for  Colquitt^  as  he  insists,  even  in  that  case, 
the  denial  of  the  truth  by  Gildermeister  did  not  change  the 
rights  of  the  parties. 

The  plaintiffis  claimed  that  a  certain  contract  existed  between 
themselyes  and  Gildermeister,  who,  untruthtully,  or  erroneously, 
denied  that  said  contract  existed. 

The  plaintifb  establish  the  contract,  and  thus  make  the  defend- 
ant liable  as  contractor  with  them,  pursuant  to  the  contract,  and 
in  accordance  with  its  terms,  but  not  otherwise. 

The  defendant  denied  that  he  purchased  the  goods,  and  insisted 
that  Colquitt  was  the  purchaser ;  and  he  added,  as  he  says,  the 
statement  that  Colquitt  insisted  upon  the  performance  of  the 
contract 

He  thus  claimed,  on  the  part  of  the  purchaser,  whoever  he 
might  be,  the  performance  of  the  contract 

UL  The  plaintiff  could  not  rescind  the  contract,  because 
Machado  &  Company  failed  on  the  8d  day  of  Jaly,  1867. 

A  portion  of  the  contract  had  been  performed,  and  nearly  one- 
half  of  the  goods  had  been  delivered. 

The  cases  in  which  it  is  held  that  the  insolvency  of  the  third 
party,  whose  note  is  to  be  given  for  the  price  on  an  executory 


62  CASES  IN  THE  SUPERIOR  CX)URT. 

Partridge  v.  Gildenneister. 

contract  for  the  sale  of  goods,  are  all  cases  in  whicli  no  delivery 
of  a  part  of  the  goods  had  been  made,  and  in  which  the  time  of 
performance  on  the  part  of  the  vendor  had  not  arrived. 

In  the  case  of  Benedict  v.  Field,  (16  N.  Y.  B.,  695,)  the  goods 
had  not  arrived,  and  no  part  were  delivered ;  and  so,  in  the  cases 
cited  by  the  Court  in  that  case,  it  will  be  found  that  the  same 
distinction  exists. 

By  delivering  the  amount  of  chairs  claimed  in  the  complaint, 
the  plaintifls  had  lost  their  right  of  stoppage,  in  transitu^  as  to 
the  chairs  which  were  delivered,  and  the  defendant,  when 
applied  to  for  the  value  of  the  goods  so  delivered,  being  ready 
to  receive  the  balance  of  thb  goods  contracted  for,  and  to  give 
the  whole  amount  of  the  paper,  and  the  time  having  arrived  for 
such  delivery,  the  plaintij^  were  precluded  by  the  terms  of  the 
contract,  and  the  partial  execution  of  it,  from  demanding  the 
notes  for  the  chairs  delivered,  without  tendering  the  portion  of 
chairs  sold,  but  not  yet  delivered. 

K  the  plaintifib  desired  to  rescind  the  contract,  so  far  as  the 
same  was  executory,  they  were  bound  to  lose  the  price  or  value 
of  the  goods  by  the  delivery  of  which  the  contract  was  partially 
executed. 

And  the  defendant  was  entitled  to  have  this  proposition — the 
third  one — charged  by  the  Judge,  as  it  appears  by  the  testimony 
of  one  of  the  plaintiff  that  he  called,  after  the  failure  of 
Machado  &  Company,  and  demanded  the  paper  of  Machado  & 
Company  for  the  amount  delivered.  Again,  the  plainti£&  had 
proved  the  failure  of  Machado  &  Company,  and  the  fact  that 
Machado  &  Company  had  failed  undoubtedly  had  great  weight 
with  the  jury. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

Jno,  T.  Hoffman,  for  the  plaintiffs  (respondents). 

L  The  question  of  whether  Colquitt  or  defendant  was  the  pur- 
chaser was  a  question  of  &ct,  and,  as  such,  distinctly  submitted 
to  the  jury ;  and  they  were  instructed  that  if  they  found  Colquitt 
was  the  purchaser,  the  defendant  was  entitled  to  a  verdict  The 
jury  therefore  passed  upon  this  question,  and  their  verdict  estab- 
lishes and  finds  that  defendant  himself  and  not  Colquitt,  was  the 
purchaser. 
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n.  The  Court  also  charged  the  jury,  that  if  all  the  chairs  to 
the  amount  of  $2,800  were  not  to  be  delivered  before  plaintifis 
were  entitled  to  demand  Machado's  notes,  the  non-deliverj  of 
the  balance  did  not  excuse  defendant  from  liability.  This  pro- 
positioa  was,  of  course,  indisputable ;  and  it  is  fair  to  suppose 
the  jury  gave  plaintifft  the  benefit  of  it 

nL  The  Court  further  charged  that  even  if  the  contract  was 
to  deliver  $2,800  worth  of  chairs  to  defendant  before  the  notes 
weie  to  be  delivered,  yet  the  defendant  was  liable  for  the  amount 
in  suit^  if  when  plaintiff  demanded  the  notes  for  an  amount 
actually  delivered,  ($946,)  the  defendant  did  not  refuse  to  give 
them  on  the  groimd  of  the  non-delivery  of  the  balance  to  him, 
but  refused  on  the  sole  ground  that  Colquitt  was  the  purchaser, 
and  not  himself. 

Tlus  charge  was  clearly  right;  and  the  defendant  must  be  con- 
sidered as  having  assent^  to  it^  inasmuch  as  he  took  no  excep- 
tion. 

IV.  The  Judge  was  right  in  refusing  to  charge  other  than  he 
had  already  done,  when  defendant's  counsel  requested  him  to 
charge  "  that  if  the  contract  was  to  deliver  $2,810,  the  plaintiff 
could  not  recover  for  the  amount  actually  furnished,  unless  the 
contract  had  been  waived  by  the  consent  of  parties,  or  the  plain- 
tiffs had  been  released ;  and  that  a  denial  of  the  contract  by  Oil- 
dermeister  was  not  a  waiver  of  performance." 

1.  The  request  does  not  say  ''  if  the  contract  was  to  deliver 
$2,310  before  any  part  ofOie  same  was  to  be  paid  fcr^^  but  merely 
if  it  was  to  deliver  that  amount 

It  assumed  that  if  *'  the  contract  was  to  deliver  $2,810  worth 
of  chairs,"  that  such  delivery  was  to  be  made  before  notes  for  any 
part  could  be  demanded,  and  there  was  no  proof  of  this  what- 
ever. 

It  also  assumed,  inconsistently  with  the  denial  of  the  contract, 
and  while  persistently  denying  that  defendant  was  the  contracting 
party  at  all,  that  he  would  have  been  liable  if  the  whole  amount 
had  been  delivered. 

2.  The  Judge  had  already  charged  that  the  defendant's  denial 
that  he  was  the  contracting  party  excused  the  plaintiffs  from  fur- 
ther performance.  Defendant  had  not  excepted  to  this ;  and  yet 
he,  in  effect^  requests  the  Judge  to  charge  that  such  denial  does 
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not  excuse  plaintiffs,  and  that  nothing  would,  but  a  waiver  or 
release  in  express  terms. 

8.  The  jury  found  that  defendant  was  the  contracting  party, 
and  had  received  the  chairs.  He  could  not  when  sued  for  their 
value  claim  as  a  defense  the  non-performance  of  a  contract  which 
he  denied  he  had  ever  made.  It  would  be  absurd  to  require 
plaintiffs  to  deliver  more  chairs  to  a  man  who  denied  that  he  had 
made  any  contract  to  receive  or  pay  for  any. 

4.  Defendant's  denial  of  the  contract  and  refusal  to  give  the 
notes  on  the  ground  operated  as  strongly  to  release  plaintifib 
from  delivering  more,  even  if  they  had  agreed  to,  as  would  a 
waiver  or  release  in  express  terms.  And  the  defendant,  having 
assigned  one  reason  only  for  refusing  to  deliver  the  notes  when 
demanded,  is  estopped  &om  setting  up  a  different  one  when  sued. 

6.  Even  if  plainti&  did  agree  to  deliver  $2,810  of  chairs,  the 
defendant's  testimony  shows  that  the  balance  was  to  be  manu&c* 
tured  and  delivered  at  another  time,  and  by  another  vessel, 
which  was  to  sail  at  a  future  day,  and  which  defendant  was  to 
dispatch.  There  was  not  a  partide  of  proof  to  show  that  pay- 
ment of  the  chairs  delivered  by  the  first  vessel  was  to.  await  the 
delivery  by  the  second ;  nor  did  defendant  ever  give  plaintiflSi 
any  notice  that  the  second  ship  was  ready,  or  notice  to  deliver 
the  chairs  by  her. 

V.  The  effect  of  the  insolvency  of  Machado  &  Company  was 
not  a  point  in  the  case.  There  is  not  a  particle  of  evidence  to  show 
that  plaintiffs  had  ever  in  any  way  alluded  to  it,  or  made  it  an 
excuse  for  not  delivering  chairs.  The  only  allusion  to  it  in  the 
whole  case  is  by  Colquitt,  who  made  it  his  excuse  for  not  demand- 
ing balance  of  the  chairs  of  plaintiffs. 

The  request  to  charge,  therefore,  upon  this  point  was  improper, 
and  the  Court  properly  refused. 

Nor  was  the  proposition  true,  as  a  matter  of  law.  {Benedict  v. 
Field,  16  N.  Y.  R.,  595.) 

By  the  Court — Moncrief,  J.  The  Judge  charged,  in  effect, 
that,  although  goods  to  the  amount  of  $2,810  were  to  be  deli- 
vered  before  any  notes  were  to  be  given  to  the  plaintifis,  yet  if 
the  defendant  was  in  truth  the  purchaser,  and  refused  to  give 
notes  for  the  goods  actually  delivered,  on  demand  thereof,  alleg- 
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ingy  as  the  sole  ground  of  such  refusal,  that  Colquitt  was  the 
purchaser,  and  that  the  defendant  was  not  such  purchaser,  then 
the  plaintifib  were  entitled  to  recover. 

The  jury  have  found  that  the  defendant,  and  not  Colquitt,  was 
the  purchaser.  It  was  to  him,  therefore,  and  not  to  Colquitt, 
that  a  deliyeiy  or  tender  of  the  residue  of  the  chairs  was  to  be 
made,  if  to  be  made  to  any  one. 

When  the  defendant  answered  a  demand  for  notes  for  the  price 
of  the  chairs  which  had  been  delivered  by  a  denial  that  he  had 
bought  those  actually  delivered,  he  took  a  position  which  dis- 
pensed with  the  necessity  of  an  offer  to  deliver  more  chairs. 
\Orary  v.  Smith,  2  Comst.,  60-65 ;  Meserole  v.  Archer,  8  Bosw., 
876.)  It  would  be  an  idle  ceremony  to  offer  to  deliver  chairs  to 
a  person  who  then  denied  that  he  had  contracted  to  buy  them, 
and  who  also  denied  that  he  had  bought  those  already  delivered, 
and  on  that  ground  refused  to  pay  for  them. 

There  was  no  dispute  as  to  the  &ct  that  the  plaintifGs  demanded 
of  the  defendant  notes  for  the  chairs  delivered,  and  that  he  denied 
being  the  purchaser  of  them. 

On  such  a  state  of  fieicts,  it  is  idle  to  insist  that  the  plaintiffs 
should  have  offered  then  to  deliver  to  the  defendant  the  balance 
of  the  chairs.  The  answer  that  would  have  been  given  is  involved 
in  what  the  defendant  had  already  affirmed,  viz.,  that  he  was  not 
the  purchaser :  none  had  been  delivered  to  him  as  the  purchaser, 
and  he  would  not  take  any  as  purchaser. 

There  was,  therefore,  nothing  in  the  evidence  calling  for  the 
instructions  first  and  secondly  requested. 

The  instruction  last  requested,  it  was  not  error  to  refuse  to 
give.  The  notes  of  Machado  &  Company,  for  the  chairs  actually 
delivered,  had  been  demanded  after  their  failure.  The  plaintiff 
at  no  time  refused  to  receive  them,  or  to  deliver  chairs  for  them. 
Their  right  to  recover  does  not  depend  upon  their  right  to  rescind 
any  contract  which  they  made.  It  is  based  on  the  defendant's 
refiisal  to  perform  his  contract,  as  the  purchaser  of  goods  sold 
and  delivered  to  him  by  the  plaintiffs. 

There  is  no  exception  which  involves  any  question  relating  to  the 
measure  of  damages ;  and  the  appeal  brings  before  us  questions  of 
law  only.  For  the  reasons  stated,  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 
Boaw.— Vol.  VL  9 
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George  C.  Shallet,  Plaintiff  and  Respondent,  v,  Samuel  H. 

Doughty,  Defendant  and  Appellant 

1.  Where  a  negotiable  check,  which  is  invalid  by  reason  of  usury  between  the 
payee  and  the  maker,  has  been  transferred  to  a  bona  fide  holder  for  value, 
having  no  notice  of  the  usury,  and  the  maker  afterwards  pays  the  same 
in  part,  and  for  the  balance  gives  to  such  holder  a  new  check,  and  takes  up 
the*usurious  security,  such  maker  cannot  set  up  such  usury  to  an  action  by 
the  bona  fide  holder  upon  the  new  or  substituted  check. 

2.  The  circumstance  that  such  new  or  substituted  check  was  drawn  payable 
to  the  order  of  the  payee  in  the  original  check,  and  was  by  request  of  such 
holder  indorsed  in  blank,  does  not  affect  the  question  nor  permit  such  ori- 
ginal usury  to  be  set  up  to  prevent  a  recovery  by  the  holder. 

3.  In  an  action  on  a  security  given  to  the  plaintiff  as  renewal  of  a  check,  it  is 
not  error  to  reject  evidence  that  the  check  was  negotiated  by  the  payee  to 
the  plaintiff  as  security  for  a  usurious  loan,  when  such  usury  is  not  set  up 
in  the  answer  and  at  a  stage  in  the  trial  at  which  no  proof  has  been  given 
that  the  check  was  not  perfectly  valid  in  the  hands  of  the  payee.  Whether 
after  proof  of  usury  between  the  maker  and  the  payee,  evidence  that  it  was 
also  transferred  to  the  plaintiff  upon  a  usurious  contract,  may  not  be  admis- 
sible on  the  question  whether  the  plaintiff  is  a  bona  fide  holder  though  suck 
last  named  usury  be  not  alleged  ?  Quoere. 

4.  When  the  answer  does  not  set  up  usury,  it  is  not  error  to  deny  a  motion  to 
amend  the  answer  on  the  trial,  to  enable  the  defendant  to  prove  usury : 
not  even  though  it  is  in  a  high  degree,  probable  that  the  pleader  intended 
to  set  up  usury  and  supposed  that  the  answer  had  sufficiently  stated  facts 
amounting  to  usury. 

(Before  Bosworth,  Ch.  J.,  Hoffman  and  Monchief,  J.  J.) 

Heard,  December  7th,  1859 ;  decided,  January  2l8t,  1860. 

Appeal  by  the  defendant  from  a  judgment  for  $1,182  dama- 
ges and  costs,  entered  on  a  verdict  for  the  plaintiff,  rendered 
on  a  trial  before  Mr.  Justice  Pierrepont,  on  the  29th  day  of 
June,  1859.  The  action  is  brought  upon  a  check  for  $1,000, 
drawn  by  the  defendant,  payable  to  the  order  of  F.  C.  Houghton 
and  by  him  indorsed  in  blank. 

The  answer  of  the  defendant  professed  or  attempted  to  set  up 
two  defenses.  Firsts  that  the  check  was  given  to  Houghton  the 
payee,  in  renewal  of  a  previous  check  given  for  borrowed  money 
for  the  loan  of  which  Houghton  charged,  and  the  defendant  paid, 
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him  interest  at  the  rate  of  twenty -five  cents  per  day  for  each  $100 
loaned)  and  this  defense  is  entirely  silent  as  to  the  transaction 
between  Houghton  and  the  plaintiff,  by  which  the  latter  became 
the  holder  of  the  check.  Second,  That  the  check  was  without 
consideration  in  the  hands  of  Houghton  the  payee :  That  Hough- 
ton borrowed  certain  sums  of  money  of  the  firm  of  Smalley, 
Weed  &  Bartletty  (of  which  firm  the  plaintiff  was  a  member,) 
the  amounts  of  which  sums  are  unknown,  and  the  said  firm 
agreed  to  take  and  receive  from  Houghton  eighteen  and  three- 
quarter  cents  per  day  for  the  forbearance  of  the  sums  so  loaned 
for  each  day  such  sums  should  remain  unpaid :  and  that  the  said 
Houghton  transferred  the  check  now  in  suit  to  the  said  firm  as 
collateral  security  for  the  said  advances  to  Houghton. 

On  the  trial  and  before  any  evidence  was  given  of  the  origin 
of  the  check  or  of  any  usury  between  the  defendant  and  Hough- 
ton, the  defendant  on  cross-examination  of  the  plaintiff  offered 
to  prove  usury  between  Houghton  and  the  firm  of  Smalley, 
Weed  &  Bartlett  This  offer  was  overruled  on  the  ground  that 
usury  between  those  parties  was  not  set  up  in  the  answer.  The 
defendant  excepted. 

The  defendant  then  asked  leave  to  amend  his  answer  so  as  to 
set  up  and  enable  himself  to  prove  usury  between  Houghton 
and  Smalley,  Weed  &  Bartlett  This  leave  was  refused,  and 
the  defendant  excepted.  The  defendant  then  proved  that  the 
check  in  suit,  was  given  in  part  renewal  of  a  previous  check 
given  to  Houghton  by  him  for  $1,000,  which  was  clearly 
usurious  as  alleged  in  the  answer,  which  check  for  $1,000  was 
brought  or  sent  to  him  by  the  plaintiff,  and  that  on  such  renewal 
he  paid  the  plaintiff  his  check  for  $50  for  the  balance  of  such 
$1,000. 

The  plaintiff  showed  that  before  this  renewal  the  firm  of  Smal- 
ley, Weed  &  Bartlett  received  the  former  check  of  $1,000  from 
Houghton,  for  a  loan  made  to  him.  That  when  it  became  due, 
their  clerk  took  it  to  the  defendant  who  gave  to  the  clerk  his 
check  for  $50,  and  delivered  to  him  the  check  now  in  suit  for 
$950,  and  took  up  the  $1,000  check,  and  such  clerk  immediately 
carried  the  check  to  Houghton  and  obtained  his  indorsement 
thereon,  after  which,  by  transfer  from  Weed  &  Bartlett,  the 
check  became  the  plaintiff's  sole  property. 
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The  pleadings  and  proofs  are  farther  detailed  in  the  opinions 
of  the  Justioes. 

The  Judge,  among  other  things,  charged  the  jury  that  if 
they  believed  the  check  in  suit  was  given  together  with  the 
other  check  of  fifty  dollars  for  another  check  of  $1,000,  it  was 
for  them  to  say  whether  the  same  was  or  was  not  voluntarily 
given  by  defendant  to  the  plaintiff  as  an  innocent  party,  without 
notice  of  any  usury,  as  a  new  independent  security,  discoimected 
with  the  former  check  of  one  thousand,  for  which  the  plaintiff 
had  given  value,  and  if  they  found  such  to  be  the  case,  they 
would  find  for  the  plaintiff  for  the  &ce  of  the  check  and  interest, 
and  that  whatsoever  agreement  there  was  between  Houghton 
and  defendant  as  to  the  interest  to  be  taken  or  paid  when  Hough- 
ton  took  the  check  of  $1,000,  for  which  this  and  the  fifty  dollar 
check  were  given,  if  afterwards  the  defendant  substituted  the 
check  in  suit  and  the  fifty  dollar  check  in  the  manner  alluded 
to,  the  check  in  suit  was  purged  of  usury. 

To  which  said  ruling  and  instructions,  the  said  defendant  did 
then  and  there  duly  except ;  which  exception  was  then  and  there 
duly  noted  by  his  Honor  the  said  Justice. 

The  juiy  thereupon  rendered  a  verdict  in  favor  of  the  plaintiff 
for  $1,083. 

Judgment  was  on  the  1st  day  of  July,  1859,  entered  against 
the  defendant  fer  $1,182.36,  damages  and  costs. 

It.  J/.  Harrington,  for  the  defendant  (appellant). 

I.  The  Court,  on  the  trial,  erred  in  refusing  testimony 
as  to  the  agreement  between  plaintiff  and  Houghton,  for  the 
reason  as  stated;  and  if  it  was  not  definite  and  certain,  the 
defendant  had  the  right  to  have  the  pleadings  reformed  and 
amended  to  conform  to  the  testimony.  {Oatlin  v.  Ghiniery  1 
Kern.,  368 ;  Brtrnn  v.  Mitchell,  12  How.  Pr.  R.,  408 ;  2  Abbott^ 
481.) 

II.  His  Honor  the  Justice  erred  in  laying  down  the  law  to  the 
jury,  that  the  check  in  suit  was  purged  of  usury.  When 
the  consideration  of  a  chose  in  action  is  once  tainted  with 
usury,  it  cannot  be  purged.  {Preston  v.  Jackson,  2  Stark.  R.,  287 ; 
TidhiU  V.  Davis,  20  John.,  285;  Kent,  Receiver,  v.  Walton,  7 
Wend.,  256.) 
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Charks  W.  Prentiss^  for  the  plaintiff  (respondent). 

I.  The  answer  does  not  set  np  usury  between  the  plaintiff  and 
Houghton,  nor  even  hint  at  such  a  defense. 

If  there  was  even  a  general  allegation  of  usury,  it  would  not 
be  sufficient,  as  under  the  new  system  of  pleading  introduced  by 
the  Code,  as  well  as  the  old,  it  is  necessary  to  set  out  the  facts 
and  circumstances  which  constitute  the  usury.  Where  these 
have  been  set  up,  and  incorrectly,  so  that  a  variance  exists  be- 
tween the  allegations  and  proof  in  one  or  more  particulars,  the 
Court  will  allow  an  amendment  with  or  without  terms,  unless  the 
"allegations  are  unproved  in  their  entire  scope  and  meaning,  and 
not  in  some  particular  or  particulars  only."  This  is  deemed  not 
"  a  case  of  variance  within  sections  169  and  170  of  the  Code,  but 
a  fidlure  of  proof."  This  presupposes  that  there  are  allegations 
enough  in  the  answer.  But,  as  there  is  here  an  entire  defective- 
ness as  to  allegations,  all  the  provisions  of  the  Code  as  to  amend- 
ments on  trial  of  the  case  are  inapplicable.  {Catlin  v.  Ounter,  1 
Kem.,  868.) 

n.  The  remedy  of  the  defendant,  if  he  has  any,  is  by  motion 
under  the  173d  section  of  the  Code,  which  is  applicable  to  a  case 
of  defectiveness  of  allegations.  But  it  would  not  be  "  in  fur- 
therance of  justice"  to  allow  the  defendant  to  claim  a  forfeiture 
of  the  plaintiff's  just  debt,  and  it  would  be  "  changing  substan- 
tially tbe  (alleged)  defense"  to  allow  the  amendment  asked  for. 
(iform  V.  Slatery,  6  Abb.,  74.) 

TTT.  As  usuiy  is  not  set  up  between  plaintiff  and  Houghton, 
either  generally  or  specially,  an  amendment  would  be  without 
precedent,  and  opposed  to  principle.  It  could  not,  in  any  appro- 
priate use  of  language,  be  called  an  amendment,  but  would  be 
leave  granted  by  the  Court  to  put  in  an  entirely  new  defense. 
Such  leave  is  never  granted  to  put  in  as  a  defense  the  statute  of 
usury  or  limitations. 

IV.  The  most  favorable  view  that  could  be  taken  for  the 
defendant  would  be  to  say,  that  it  was  discretionary  with  the 
Justice  who  tried  the  case  to  allow  it  or  not ;  but  that  discretion 
is  not  revisable  on  exceptions. 

V.  But  this  is  too  fiivorable  a  view  for  the  defendant ;  and  it 
would  have  been  error  for  the  Court  to  have  allowed  the  so-called 
amendment,  as  there  was  nothing  to  amend  by. 
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VL  The  second  alleged  defense  contains  an  admission  of  the 
defendant,  in  his  pleading,  that  the  transaction  between  plaintiff 
and  Houghton  was  within  the  legal  rate  of  seven  per  cent  This 
admission  cannot  be  contradicted  by  any  evidence.  i 

VJLL  The  charge  was  correct  {Jackson  v.  Henry,  10  John., 
185 ;  nuhill  v.  Davis,  20  id.,  285 ;  PaweU  v.  Waters,  8  Cow.,  669 ; 
Kent  V.  Walton,  7  Wend.,  256 ;  Dix  v.  Van  Wyck,  2  Hill,  522 ; 
Aldrich  y.  Beynolds,  1  Barb.  Ch.  It,  43 ;  Smedberg  v.  Simpson^ 
2  Sandt  S.  C.  R.,  85.) 

The  transaction  between  defendant  and  plaintiff  was  a  new 
one,  in  which  both  parties  were  active ;  and  the  plaintiff's  posi- 
tion does  not  repose  on  the  mere  bona  fides  of  his  title. 

BoswoBTH,  Ch.  J.  This  suit  is  brought  on  a  check  which,  as 
the  complaint  alleges,  is  dated  July  81st,  1857 ;  is  for  the  sum 
of  $950 ;  and  was  made  by  the  defendant  on  or  about  the  day  of 
its  date,  and  "  that  thereupon  for  value  received,  said  Doughty 
delivered  said  check  to  the  firm  of  Smalley,  Weed  &  Bartlett,  of 
which  firm  this  plaintiff  was  at  that  time  a  member;  that  after- 
wards, and  on  the  same  day,  said  check  was  duly  indorsed  in 
blank  by  said  Houghton  and  delivered  to  said  Smalley,  Weed  & 
Bartlett" 

The  check  is  drawn  on  the  East  River  Bank,  and  is  in  terms 
payable  "  to  P.  E.  Houghton,  or  order." 

The  first  defense  in  the  answer  is,  that  Doughty  borrowed  of 
Houghton  $1,000,  and  agreed  to  pay  twenty-five  cents  a  day  for 
the  use  of  the  money,  and  gave  his  check,  dated  March  20th,  1857, 
for  $1,000,  as  security  for  such  loan ;  that  this  check  was  renewed 
various  times,  that  on  the  last  renewal,  the  check  in  suit  was 
given  to  Houghton,  and  $50  of  the  principal  paid. 

The  usurious  agreement  between  Houghton  and  Doughty  was 
proved,  and  also  that  interest,  on  the  loan  fix)m  the  former  to  the 
latter,  was  paid  at  the  rate  agreed  upon.  It  was  also  proved,  that 
the  check  in  suit  was  given  as  a  renewal  of  $950,  in  amount  of 
a  previous  check  for  $1,000,  and  that  the  balance  of  $50  was 
paid. 

It  follows,  therefore,  that  if  this  renewal  was  a  transaction 
between  the  defendant  and  Houghton,  the  check  is  void,  in  the 
plaintiff's  hands,  otherwise  it  may  not  be. 
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The  plaintiff  testified,  that  "  we  (Smallej,  Weed  &  Bartlett) 
leoeiyed  this  check  from  Houghton." 

Mr.  Ck>oinbs,  a  clerk  of  that  firm,  testified  thus :  "  At  their 
request,  I  took  a  check  of  $1,000,  made  by  defendant  to  the  order 
of  and  indorsed  hj  Mr.  Houghton  to  the  defendant,  who  took  it 
fiom  me,  and  gave  me  his  check  and  $60.  I  then  took  this  check 
to  Mr.  Houghton,  who  indorsed  it,  and  I  gave  it  to  Mr.  Smallej. 

The  check  of  $60  was  dated  the  next  day  after  this  one  was." 
To  whose  Older,  the  check  for  $60  was  made  payable,  does  not 
appear. 

There  was  no  evidence  what  conversation,  if  any,  was  had 
between  Coombs  and  the  defendant,  at  the  time  of  giving  the 
check  in  question. 

The  defendant  testifies,  however,  that  the  '*  plaintiff  brought 
or  sent  to  "  him  the  $1,000  check  renewed  in  part  by  the  one  in 
suit,  and  that  the  defendant  '*  took  it  up  by  giving  him  this  one.*' 

Hence,  it  appears,  that  the  defendant,  in  giving  the  check  in 
suit,  knew  he  was  dealing  with  Smalley,  Weed  &  Bartlett  What- 
ever inferences  might  be  drawn  from  the  fact  that  the  check  in 
suit  is  made  payable  to  the  order  of  Houghton,  still  the  &ct  is 
proved,  that  the  check  in  suit  was  given  to  the  plaintiff's  firm ; 
and  it  is  not  pretended  that  any  interest  was  claimed  or  paid  at 
the  time  of  this  settlement,  on  the  surrendered  check. 

If  no  evidence  was  improperly  excluded,  I  am  inclined  to 
think,  that  on  the  evidence  given,  the  case  was  properly  submit- 
ted to  the  jury. 

The  only  evidence  offered  (which  was  excluded)  was  offered 
before  any  evidence  had  been  ^ven,  that  the  check,  of  which 
the  one  sued  on  is  a  renewal,  was  usurious — or  in  relation  to  its 
consideration  or  origin 

I  think  that  evidence  nuist  be  deemed  to  have  been  offered 
under  the  second  defense. 

The  defenses  are :  First,  that  the  check  in  suit  was  given  to 
Houghton  to  renew  one,  which  the  defendant  had  previously 
delivered  to  him,  to  secure  a  usurious  loan ;  and  which  (such 
being  the  fjBU^ts)  would  be  void  in  the  plaintiff's  hands. 

StcoTuL  That  the  check  in  suit  was  made  and  delivered  to 
Houghton  without  consideration,  and  was  delivered  by  the  latter 
to  Smalley,  Weed  &  Bartlett,  as  security  for  a  loan,  on  which 
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interest  was  leserved  at  the  rate  of  eighteen  and  three-quarters 
cents  per  day. 

The  second  defense,  as  it  was  probably  intended  to  state  it^  is 
that  the  check  first  had  a  legal  inception  when  negotiated  to 
plaintiff's  firm,  and  that  such  negotiation  of  it  was  to  secure  a 
usurious  loan,  and  it  was,  therefore,  void,  although  there  was  no 
pretense  of  usury  between  Houghton  and  the  defendant 

The  defendant,  on  the  cross-examination  of  the  plaintiff's  first 
witness,  offered  '^  to  prove  usury  between  the  payee  and  Smalley, 
Weed  &  Bartlett,  when  they  received  check  from  payee.  The 
offer  was  overruled  on  the  ground  that  it  was  not  set  up  in  the 
answer.  The  defendant  excepted,  and  asked  to  have  the  answer 
amended,  so  as  to  enable  him  to  prove  usury  between  the  payee 
of  the  check  and  Smalley,  Weed  &  Bartlett,  and  to  conform  to 
the  facts  as  claimed  by  defendant  to  exist  The  motion  was 
denied,  and  the  defendwat  excepted. 

It  was  not  necessaiy  to  prove  usury  between  the  payee  and 
the  plaintiff's  firm,  to  establish  the  first  defense.  There  is  nothing 
in  the  subsequent  proceedings,  or  in  the  charge  which  indicates 
that  the  Judge  was  supposed  to  hold  that  proof  of  that  &ct  was 
an  essential  part  of  the  defense  first  pleaded.  On  the  contrary, 
the  Judge  subsequently  admitted  proof  of  usury  between  the 
defendant  and  the  payee,  and  in  effect  instructed  the  juiy,  that 
it  was  essential  to  the  plaintiff's  right  to  recover,  that  he  should 
have  taken  the  $1,000  check  (which  he  surrendered)  bona  Jide 
and  for  value,  and  that  the  check  in  suit  should  have  been  given 
to  him  as  such  holder,  on  a  settlement  between  him  and  the 
defendant,  of  the  liability  of  the  latter  as  maker  of  the  surren- 
dered check. 

I  therefore  think  it  quite  clear,  that  the  excluded  evidence  was 
offered  under  the  second  defense,  andtthat  it  was  rejected,  because 
no  usuiy  was  stated  in  it :  that  defense  neither  alleges  in  general 
terms,  that  the  transaction  between  Houghton  and  Smalley,  Weed 
&  Bardett  was  usurious,  nor  does  it  state  facts,  which  (if  admitted 
to  be  true)  show  it  to  be  usurious.  The  legal  interest  on  $1,000 
is  over  nineteen  cents  per  day. 

It  seems  to  me,  that  the  second  pretended  defense  does  not  state 
facts  sufiicient  to  constitute  one.  It  does  not,  unless  it  allies 
facts,  which  establish  that  the  loan  by  Smalley,  Weed  tc  Bartlett 
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to  Houghton  was  made  upon  a  usurious  agreement.  The  evi- 
dence was  rejected,  because  the  answer  did  not  aver  that  trans- 
action to  be  usurious.  I  think  the  evidence  was  properly  rejected, 
if  offered  as  a  part  of  the  second  defense,  and  that  it  must  be 
deemed  to  have  been  so  offered,  as  the  first  defense,  if  proved  as 
stated,  was  perfect  without  proof  of  any  such  fact  In  the  first 
defense,  there  is  no  allegation  as  to  any  transaction  between 
Houghton  and  Smalley,  Weed  &  Bartlett  in  relation  to  the  check 
in  question,  or  the  one  renewed  by  it 

The  evidence  was  inadmissible  for  the  purpose  for  which  it 
was  offered. 

After  the  defendant  had  given  evidence  proving  that  the  check 
in  suit  was  a  renewal  of  one  void  for  usury,  and  after  such 
evidence  had  been  met  by  proof  that  the  check  in  suit  had  been 
given  to  the  plaintiff's  firm  on  a  settlonent  with  it  of  the  $1,000 
check,  and  upon  a  surrender  of  the  latter,  the  offer  was  not 
renewed  to  prove  that  the  plaintiff's  firm  took  the  $1,000  check 
to  secure  a  usurious  loan,  and  were  therefore  not  bona  fide 
holders  of  it,  within  the  meaning  of  the  rule  stated  to  the  jury. 

Assuming  that  such  evidence  would  have  been  proper  had  it 
been  then  offered  for  such  a  purpose,  I  think  the  exception  taken 
to  the  exclusion  of  the  evidence  when  offered  as  part  of  a  defense 
consisting  of  the  fisKSts,  that  the  check  was  without  consideration 
in  Houg&ton's  hands  and  was  negotiated  by  him  to  plaintiff's 
firm  to  secure  a  usurious  loan,  does  not  meet  the  dif&culty  of 
the  case  on  the  part  of  the  defendant 

In  OaUm  v.  Chmtar,  (1  Kern.,  868,)  the  fiicts  alleged  constituted 
usury.  The  error  committed  at  the  trial  did  not  consist  in  exclud- 
ing proof  of  usury  when  none  had  been  pleaded,  but  in  holding 
that  the  usurious  agreement  offered  to  be  proved  was  so  variant 
from  that  alleged,  that  it  should  be  excluded  on  that  ground. 

On  the  whole  case,  I  think  the  judgment  should  be  af&rmed. 

HoFFHAX,  J.  The  first  question  is,  whether  the  defendant  can 
set  up  as  against  the  plaintiff,  the  usury  which  undoubtedly  tainted 
the  check,  for  which  that  in  suit  was  given  in  part  renewal? 

If  the  plaintiff  on  the  case  as  it  is  now  before  us,  may  be 
regarded  as  a  bona  fide  holder  of  the  former  check,  I  think  the 
defendant  will  be  precluded  from  this  defense. 
Boaw.— Vol.  VL  10 
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The  defendant  so  far  dealt  with  the  plaintiff's  finn  as  to 
receive  from  their  clerk  the  old  check  for  $1,000,  to  give  to  such 
clerk  the  check  in  question  for  $960,  and  another  check  dated 
the  next  day  for  $50,  which  it  would  seem  went  directly  to  the 
plaintiff's  firm;  at  least,  there  is  no  evidence  that  this  check 
was  drawn  in  favor  of  Houghton  as  the  one  in  suit  was. 

Thus  then  the  debtor  in  a  usurious  check  pays  to  a  bona  fide 
holder  part  of  the  amount^  in  truth  the  very  sum  originally 
taken  for  usury  and  gives  a  new  note  for  the  balance. 

Chief  Justice  Bronson,  in  Dix  v.  Van  Wyck,  (2  Hill,  522,) 
says :  "Where  a  note  affected  by  usury  has  been  transferred  to 
a  bona  fide  holder,  and  the  debtor  thereupon  gives  such  holder  a 
new  security  for  the  debt  and  takes  up  the  note,  he  cannot  after- 
wards set  up  the  defense  of  usury  to  an  action  on  the  substituted 
contract  But  if  the  substituted  contract  is  made  between  the  same 
parties,  the  original  taint  of  usury  will  affect  the  new  security." 

In  Kent,  Beceiver,  v.  Waitany  (7  Wend.,  256,  a  note  for  $1,200 
had  been  made  by  Walton  to  Kennedy,  and  indorsed  to  Ash, 
who  cashed  the  same  at  a  usurious  discount,  and  had  it  discounted 
at  the  Franklin  Bank.  At  maturity  $650  was  paid  to  the  Bank, 
and  the  note  sued  upon  for  $650  was  given  in  renewal.  The 
evidence  to  show  it  was  accommodation  paper  was  rejected,  and 
this  was  necessary  to  make  out  usury.  But  the  Court  expressly 
hold,  that  had  it  been  shown  that  the  first  note  was  tainted  with 
usury,  and  therefore  void  in  the  hands  of  the  bank,  yet  as  the 
latter  had  given  value  for  it,  the  giving  a  new  security  consti- 
tuted a  new  transaction,  and  the  usury  of  the  first  note  did  not 
affect  the  second. 

The  language  of  Senator  Colden,  in  PoweU  v.  Waltersy  (8 
Cow,,  681,)  is  cited :  "  If  an  original  note  or  security  be  usuri- 
ous, a  subsequent  note  or  security  taken  in  the  place  of  the 
original  by  an  innocent  and  bona  fide  holder  thereof,  ignorant  of 
the  original  usury,  is  not  usurious,  unless  more  than  at  the  rate 
of  seven  per  cent  was  taken  upon  the  new  note  or  security." 

See  ifurther  to  the  general  rule,  Smedberg  v.  Simpsony  (2  Sand. 
S.  C.  R.,  85,)  and  Smedberg  t.  Whittdaey,  (2  Sand.  Ch.  R,  320 ;) 
Powell  V.  WdUerSy  (8  Cow.,  681,)  is  the  basis  of  these  cases. 

I  do  not  think  that  the  &ct  of  the  new  check  being  drawn  in 
Houghton's  favor,  makes  a  difference  in  the  application  of  this 
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rale.  The  transaction  took  place  entirely  between  the  plaintifia 
and  the  defendant  The  clerk  of  the  former  took  the  old  check 
to  the  defendant)  received  the  one  saed  upon,  and  that  for  the 
difference,  viz.:  $50.  The  case  to  which  the  last  clause  of 
Chief  Justice  Bbonson's  opinion  in  Dix  y.  Van  Wyck  refers,  is 
the  case  of  a  substituted  contract  distinctly  and  exclusively  made 
between  the  ori^al  parties,  in  which  there  is  in  truth  nothing 
but  an  extension  of  time,  or  modification  of  remedies  or  obliga- 
tions, all  based  upon  the  original  illegal  transaction.  A  party 
with  notice  stands  in  the  same  situation  in  this  respect,  as  the 
original  party.  {TuMll  v.  Davis^  20  John.  E.,  285.) 

The  next  question  is,  can  the  plainti£f  claim  the  position  of  a 
honafde  holder  of  the  first  check,  ignorant  of  the  usury? 

It  was  sworn  to,  that  the  consideration  paid  to  Houghton  by 
the  plaintiff's  firm  was  a  loan  of  money.  Yet  the  check  had 
been  in  their  hands  about  a  month.  ^ 

However,  the  verdict  of  the  jury,  on  the  evidence,  as  in  the 
case,  is  conclusive  upon  the  facts  of  the  plaintiff's  firm  being  an 
innocent  party,  ignorant  of  the  usury,  and  having  given  value. 
These  were  matters  left  to  the  jury  by  the  Judge. 

The  next  is  the  most  difficult  question.  K  the  transaction 
between  the  plaintiff's  firm  and  Houghton,  on  which  the  former 
obtained  the  first  check,  was  usurious,  the  plaintiff  was  not  a 
hcfnafide  holder,  and  the  defense  is  available. 

The  answer  seeks  to  set  up  an  unlawful  taking  of  interest  be- 
tween them,  but  it  does  not  make  out  a  case  of  usury.  The 
amounts  and  times  are  not  set  forth.  Eighteen  and  three-quarters 
cents  a  day  on  a  loan  of  a  hundred  dollars  for  a  year,  would  be 
gross  usury,  while  on  one  thousand  dollars  it  would  not  be  usury 
at  all. 

But  it  is  stated  in  the  answer  that  Houghton  borrowed  of  the 
firm  certain  sums  or  amounts  of  money,  the  sums  or  amounts 
whereof,  or  the  days  when  the  same  were  loaned  are  unknown 
to  the  defendant  This  was  done  a  few  days  afl;er  the  date  of 
the  check.  Then  follows  the  statement  of  eighteen  and  three- 
quarters  cents  per  day  being  taken  on  said  sums  or  amounts,  for 
each  and  every  day  they  remained  unpaid,  and  then  that  Hough- 
ton delivered  the  check  with  other  securities,  as  collateral  secu- 
rity for  such  advances. 
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The  defendant  offered  to  prove  usury  between  the  payee, 
Houghton,  and  Smalley,  Weed  &  Bartlett.  This  was  over- 
ruled, on  the  ground  that  usury  was  not  set  up  in  the  answer. 
An  application  was  then  made  to  amend  the  answer,  so  as  "  to 
enable  the  defendant  to  prove  usury  between  the  payee  of  the 
check  and  Smalley,  Weed  &  Bartlett,  and  to  establish  the  facts 
as  claimed  by  the  defendant  to  exist" 

The  answer  does  not  aver,  even  in  general  terms,  usury  in  this 
transaction  between  Houghton  and  Smalley,  Weed  &  Bartlett; 
nor  does  it  state  &cts  which,  if  admitted,  would  make  out  a  case 
of  usury. 

Whether  eighteen  and  three-quarters  cents  a  day  would  amount 
to  usury  or  not,  depends  upon  the  sum  lent  On  $1,000,  a 
reservation  of  eighteen  and  three-quarters  cents  per  day  for 
interest  is  not  usury. 

I  do  not  know  of  a  case  in  which  amendment  has  been  allowed 
at  the  trial  to  introduce  the  defense  of  usury,  when  the  pleading 
makes  no  such  defense,  if  its  averments  were  fully  established. 
OaMn  V.  Ghinter,  (1  Kern.,  868,)  was  not  such  a  case.  It  seems 
to  me  the  question  stands  on  the  same  ground  as  if  there  had 
been  no  defense  of  usury  set  up.  {GfouJd  v.  Horner^  12  Barb.,  601, 
and  cases.) 

The  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


Lowell  Holbrook  and  Thomas  S.  Nelson,  Plaintiffi,  v. 
Francis  Vose,  Edward  Livingston,  Charles  L.  Perkins, 
Stewart  Brown,  and  Benjamin  F.  Dawson,  Defendants. 

1.  Gh>od8,  imported  from  Europe  to  the  city  of  New  York,  entered  at  the 
custom-house  by  the  owners,  and  still  remaining  on  shipboard,  were  sold 
by  the  owners,  V.,  L.  &  Co.,  in  New  York,  to  a  Railroad  Company  of 
Wisconsin,  and  the  notes  of  the  Company,  payable  at  a  future  day,  secured 
by  a  pledge  of  the  bonds  of  the  Company,  for  the  payment  of  which  all 
the  road  and  other  property  of  the  Company,  then  held  or  to  be  acquired, 
were  by  authority  of  the  Legislature  mortgaged. 


NEW  TOBK— JANUARY,  1860.  77 

Holbrook  etalY,  Yose  et  al 

The  yendoFB,  V.,  Lw  Ss  Co.,  oonaented  ihat  the  goods  be  withdrawn  for  trana- 
portation  by  carriers  to  Milwaokie,  in  boats  which  had  been,  by  the  bond 
of  the  carriers  to  the  United  States,  made  Govenunent  bonded  warehouses. 
The  goods  were  entered  by  the  agent  of  the  Company,  on  its  behalf,  at  the 
custom-house,  for  transportation  in  such  boats  to  Milwaukie — the  Company, 
by  such  agent,  giving  a  bond  to  the  United  States  for  the  deliyery  of  the 
goods  to  the  Collector  at  Milwaukie.  Thereupon,  the  Tenders  delivered 
the  goods  from  the  ship  directly  to  the  carriers,  on  board  their  boats,  which 
came  alongside  the  ship.  The  carriers  signed  and  delivered  to  the  agent 
of  the  Company  a  receipt,  acknowledging  that  they  had  received  the  goods 
marked  with  the  name  of  the  Company,  and  the  boats  began  their  passage. 
In  the  meantime,  and  before  the  delivery  of  the  goods  from  the  ship  to  the 
carriers,  the  agents  of  the  Railroad  Company  borrowed  from  the  plaintiffs, 
H.  &  K.,  $^0,000,  and  gave,  as  security,  a  written  transfer  of  the  goods, 
the  original  bill  of  parcels,  on  which  the  vendors  acknowledged  they  had 
received  the  price  in  notes  of  the  Company,  secured  by  the  said  bond  and 
an  order  on  itie  Company's  engineer  in  Milwaukie,  (to  whose  address  the 
order  stated  the  goods  were  shipped,)  requesting  him  to  deliver  the  goods 
to  the  order  of  the  plainti£& ;  which,  however,  he  did  not  see  nor  accept 
until  after  the  goods  were  stopped.  And,  afterwards,  when  the  goods  had 
been  received  by  ihe  carriers,  ^e  i^nt  delivered  to  H.  &  K.,  the  plaintifis, 
the  said  carriers'  receipt^  with  a  transfer  indorsed  thereon,  signed  by  him 
as  snch  agent  The  Company  then  became  insolvent,  while  the  goods  were 
in  course  of  transportation — none  of  the  notes  being  paid. 

Bdd,  Iflt  That  no  such  delivery  had  been  made  by  the  vendors  to  the  vendees 
as  would,  as  between  them,  defeat  the  right  of  stoppage  in  trandtu;  and 
as  against  such  vendees,  (the  Bailroad  Company,)  the  vendors  (V.,  L.  6i  Co.) 
had  a  right  to  stop  the  goods. 

Hdd^  2d.  That  the  plaintiffs,  H.  &  N.,  had  not,  by  the  transfers  in  writing  and 
delivery  of  the  papers  aforesaid,  acquired  any  such  possession  of  the  goods, 
or  any  such  right  of  possession  as  would  defeat  the  vendors'  right  to  stop 
the  goods,  in  transiht, 

JSkld,  3d.  The  vendors,  Y.,  L.  &  Co.,  having  replevied  the  goods  in  assertion 
of  their  title  to  stop  them  at  an  intermediate  place  on  the  journey,  and  the 
plaintiff  H.  &  N.,  hu^^^ed  them  for  a  wrongful  taking  and  carrying 
away,  that  neither  tl^^^pors  nor  their  sureties  for  the  prosecution  of  such 
replevin  were  liable. 

2.  A  transfer  of  goods  in  course  of  transportation  to  the  vendee  at  the  desti- 
nation appointed  for  them  when  purchased,  not  accompanied  by  any  deli- 
very of  possession  to  the  transferree,  nor  by  any  assumption  of  new  obliga- 
tions by  the  carrier,  founded  thereon,  will  not  defeat  the  vendor's  right 
of  stoppage  in  iransiiu^  except  only  in  the  case  of  a  transfer  of  a  bill  of 
lading  to  a  bona  fide  transferree  for  value  paying  or  advancing  on  the  faith 
thereof^  " 

3w  tVWe  the  delivery  made  by  a  vendor  is  to  carriers  for  transportation,  he 
may  stop  the  goods,  the  vendee  becoming  insolvent 
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4.  Where  delivery  is  made  by  the  vendor  to  the  agent  of  the  vendee,  who 
receives  them  for  the  purpose  of  transportation  to  the  vendee,  and  employs 
carriers  to  whom  the  actual  possession  is  transferred  by  the  vendor,  the 
latter  may  stop  the  goods. 

5.  The  entry  of  the  goods  at  the  custom-house  by  such  agent,  on  behalf  of  the 
vendee,  by  way  of  withdrawal  for  transportation  and  the  ^ving  of  bonds 
for  their  delivery  to  the  collector  of  another  port  of  entry,  does  not  defeat 
the  vendor's  right  to  stop  the  goods. 

^  Whether  the  sureties  for  the  plaintiff  in  an  action  to  recover  the  possession 
of  personal  property  (or  replevin)  who  are  bound  with  the  plaintiff  for  the 
prosecution  of  the  suit  and  the  return  of  the  property,  if  a  return  be 
adjudged,  are  liable  to  a  third  person  for  a  wrongful  t^ng,  if  the  goods 
(being  taken  by  the  Sheriff  and  delivered  to  the  plaintiff  therein)  are  shown 
to  belong  to  such  third  person,  and  not  to  either  the  plaintiff  or  defendant 
in  such  action  ?    Discussed  by  counsel 

(Before  Boswobth,  Ch.  J.,  and  Woodruff  and  Monorief,  J.  J.) 
Heard,  June  16th,  1859;  decided,  January  21st,  1860. 

This  case  came  before  the  Court  to  be  heard,  upon  exceptions 
taken  on  the  trial  thereof  before  Mr.  Justice  Pierrefont  and 
a  jury,  on  the  10th  day  of  March,  1859.  Upon  which  trial  the 
complaint  was  dismissed.  The  plaintiff  excepted,  and  the  Judge 
ordered  the  exceptions  to  be  heard  in  the  first  instance  at  (3^neral 
Term,  and  the  judgment  to  be  in  the  meantime  suspended. 

The  complaint  was  for  the  forcible  and  wrongful  taking  from 
the  plaintiffs'  possession  and  carrying  away  seven  thousand  three 
hundred  and  thirty-eight  bars  of  railroad  iron,  on  the  3d  of 
August,  1857,  at  Oswego. 

The  answer  of  defendants  Yose,  Livingston  &  Perkins,  (com- 
posing the  firm  of  Vose,  Livingston  &  Co.) 

1.  Denied  the  taking. 

2.  Denied  that  the  property  belonge^to  the  plaintiffs,  and 
averred  that  it  belonged  to  them. 

8.  Alleged  that,  on  the  Sd  August,  185?,  they  commenced  an 
action  for  the  recovery  from  the  Chicago,  St,  Paul  &  Fond  du 
Lac  Railroad  Company,  and  Crocker  &  Jennison,  of  ten  thou- 
sand four  hundred  and  seventy-three  bars  of  railroad  iron, 
unlawfully  detained  from  them,  (Vose,  Livingston  &  Co.,)  that 
Livingston  made  an  affidavit  that  they  (Vose,  Livingston  &  Co.,) 
were  owners  of  the  property,  that  it  was  wrongfully  detained  by 
the  defendants  in  that  suit,  &c.,  andjfy  indorsement  on  the  affi- 
davit required  theSheriff  of  OsweaHo  take  the  iron  nnd  d.-liv't  r 
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it  to  the  plaintifffl,  (Yose,  liyingston  &  Co.,)  which  being  deli- 
vered to  the  Sheriff  with  an  undertaking  with  sufficient  sureties, 
the  Sheiiff  of  Oswego  took  the  property  and  delivered  it  to  the 
plaintifl&j  (Vose,  Livingston  &  Co.,)  and  if  any  of  the  property  in 
the  complaint  was  taken,  it  was  under  these  proceedings. 

And  if  the  plainti£&  in  this  suit  (Holbrcx>k  k  Nelson)  had  any 
right  or  title,  the  defendants  in  such  replevin  suit  were  in  the 
actual  possession  of  the  property  and  were  the  agents  of  the 
plainti^  in  this  suit  to  the  extent  of  any  title  or  interest  of  such 
plaintlGGs,  if  any  they  had. 

The  answer  of  Brown  and  Dawson,  Ist,  denied  the  taking  and 
the  value ;  2d.  Allied  the  goods  to  be  the  property  of  Vose, 
Livingston  &  Company,  and  not  of  the  plaintiffs. 

There  was  very  little,  if  any,  controversy  in  relation  to  the 
&ct3  proved  on  the  trial.  So  far  as  material  to  the  grounds  upon 
which  the  decision  of  the  Court  was  placed,  they  were  as  follows, 
although  there  were  other  grounds  embraced  in  the  argument 
based  upon  other  facts,  which  it  is  not  necessary  to  state  for  the 
purposes  of  the  actual  decision : 

The  iron  in  question  was  imported  into  the  port  of  New  York 
by  the  ship  National,  by  Yose,  Livingston  &  Company,  on  the 
17th  of  June,  1857,  and  by  them  entered  at  the  New  York 
Costom-House,  they  becoming  thereby  liable  to  the  United  States 
for  the  duties  thereon. 

On  the  22d  of  June,  1857,  Yose,  Livingston  k  Company  made 
a  written  contract  with  one  Hicks,  the  agent  of  The  Chicago, 
St  Paul  &  Fond  du  Lac  Bailroad  Company,  for  the  sale  by  them 
to  that  Company  of  two  thousand  tons  railroad  iron,  at  the  price 
of  $52  per  ton  in  bond,  payable  in  the  promissory  notes  of  the 
Company  at  four,  six  and  eight  months,  with  a  deposit  of  the 
''first  mortgage  construction  bonds"  of  the  Company,  to  double 
the  amount  as  security  for  the  payment  of  the  notes. 

The  Chicago,  St  Paul  &  Fond  du  Lac  Bailroad  Company  was 
a  corporation  created,  under  an  act  of  the  Legislature  of  Wis- 
consin« 

Yose,  Livingston  &  Company  rendered  the  following  bill  of 
parcels  to  the  Chicago,  St  Paul  &  Fond  du  Lac  Bailroad  Com- 
pany for  the  one  thousand  three  hundred  tons  of  iron  in  ques- 
tion, being  seven  thousand  three  hundred  and  thirty-eight  bars 
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of  iron  imported  by  ship  National,  as  being  part  of  the  two 
thousand  tons  sold  by  the  above-mentioned  contract;  and  on 
July  6,  1857,  they  received,  for  the  price,  the  fifteen  promissory 
notes  of  the  Company,  at  four,  six  and  eight  months,  with  a 
deposit  of  one  hundred  and  forty,  fiist  mortgage  construction 
bonds  of  the  Company  for  $1,000  each  as  collateral  security  for 
the  notes. 

'^  Chicago,  St  Paul  &  Fond  du  Lac  Railroad  Company. 

"  To  Vose,  Livingston  &  Co., 

"  For  railroad  iron  delivered  under  contract  of  22d  June,  1857. 

Jane  23,  7338  ndk  ex  National  weighing 

1299  9  1  19,  at  $52  in  bond, $67,572  49 

Add  interest  for  6  months  and  3  days  at  7  per  cent, 2,404  45 


To  be  settled 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 
New  York,  23d 


by  the  following  notes  of  the  Company : 
June,  1857,  4  months  due  23-26  Oct,  1857, . . 
June,  1857,  4  months  due  23-26  Oct,  1857, . 
Jutfe,  1857,  4  months  due  23-26  Oct,  1857, . 
June,  1857,  4  months  due  23-26  Oct,  1857, . 
June,  1857,  4  months  due  23-26  Oct,  1857, . . 
June,  1857,  6  months  due  23-26  Dea,  1857, . 
June,  1857,  6  months  due  23-26  Dec.,  1857,. 
June,  1857,  6  months  due  23-26  Dec.,  1857, . 
June,  1857,  6  months  due  23-26  Dec.,  1857, 
June,  1857,  6  months  due  23-26  Dec,  1857, . 
June,  1857,  8  months  due  23-26  Feb.,  1858, . 
June,  1857,  8  months  due  23-26  Feb.,  1858, . 
June,  1857,  8  months  due  23-26  Feb.,  1858, . 
June,  1857,  8  months  due  23-26  Feb.,  1858, . 
June,  1857,  8  months  due  23-26  Feb.,  1858, . 


$69,976  94 

$5035  00 
5025  00 
6025  00 
4120  32 
4120  32 
5040  00 
5035  00 
5020  00 
4110  32 
4110  33 
5015  00 
5010  00 
5015  00 
4150  32 
4145  33 

$69,976  94 


"  To  be  secured  by  a  deposit  of  140  of  the  Company's  first 
mortgage  construction  bonds. 

"E.  E.  New  York,  23d  June,  1857. 

"  Eeceived  payment,  by  notes  of  four,  six  and  eigbt  months 
from  July  8d,  1857,  and  140  bonds  as  collateral  for  the  within. 

"  Vose,  Livingston  &  Co., 

"  Per  Geo  F.  Bate. 
"  New  York,  July  6,  1867." 

These  bonds  were  secured  by  a  mortgage  dated  April  6,  1857, 
made  by  the  Company  to  William  A.  Booth,  James  F.  D.  Lanier 
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and  William  B.  Ogden,  as  trustees;  mortgaging  to  them,  for 
the  security  of  the  bondholders,  the  entire  railroad  of  the  Com* 
panj,  constracted  and  in  course  of  construction,  from  Chicago, 
through  Janesville  and  Fond  du  Lac,  to  Lake  Superior,  and  all 
the  land,  right  of  way,  railways,  rails  and  materials  connected 
with  or  intended  for  the  oonstraction  of  their  railroad,  then 
owned  or  thereafter  to  be  acquired  by  the  Company,  and  all  the 
rights  which  the  Company  then  had,  or  should  thereafter  acquire, 
under  acts  of  Congress  and  of  the  State  of  Wisconsin,  in  certain 
public  lands  granted  in  aid  of  the  construction  of  their  railroad. 

By  the  terms  of  the  grant,  these  lands  were  to  vest  in  the 
Company  from  time  to  time,  as  they  should  construct  sections 
of  their  railroad  twenty  miles  in  length. 

And  by  acts  of  the  legislature  of  Wisconsin,  the  Company 
were  authorized  to  mortgage  their  railroad,  and  to  mortgage  all 
interest  in  the  lands  above-mentioned,  and  all  other  property  and 
estate,  whether  real  07*  personal,  which  they  might  have  at  the 
time  of  executing  such  mortgage,  or  whidi  they  might  subse- 
quently acquire. 

At  the  time  Y ose,  Livingston  &  Company  rendered  their  bill  for 
the  iron  and  received  the  notes  and  bonds  to  secure  its  price,  the 
iron,  having  been  entered  by  them  for  warehousing,  was  under 
their  bond  at  New  York,  subject  to  the  duties  due  to  the  United 
States  Gk>vemment,  but  still  on  board  their  ship,  not  yet  landed. 

On  the  Sd  of  July,  the  Yice-Fresident  and  agent  of  the  Bail- 
road  Ccmipany,  with  the  written  consent  of  Yose,  Livingston  & 
Company,  as  the  original  importers,  made  at  the  New  York  Custom 
House  a  withdrawal  entry  of  the  iron  imported  by  the  National, 
for  transportation  in  bond  to  Milwaukie,  under  the  warehousing 
act,  the  entry  specifying  that  the  transportation  was  to  be  **  per 
Troy  k  Oswego  line  to  Oswego,  thence  per  sailing  vessel  to 
Milwaukie,  consigned  to  S.  F.  Johnson  "  (who  was  engineer  of 
the  road.) 

This  withdrawal  entry  was  perfected  July  8,  1857,  by  the  oath 
of  Hickok,  the  Yice-President  of  the  Bailroad  Company,  that 
the  goods  were  in  good  &ith  intended  to  be  transported  to  Mil- 
waukie, and  by  the  bond  of  the  Bailroad  Company  executed  by 
him  with  surety,  to  the  United  States  given  under  the  warehous- 
ing act,  in  the  penalty  of  $103,168,  conditioned  for  the  trans* 
Besw.~Vou  VL  11 
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porlation  of  the  iron  in  bond  to  Milwaukie,  and  its  delivery  to 
the  collector  of  the  customs  there  within  ninety  days,  or  such 
longer  time  as  the  Secretary  of  the  Treasury  should  allow,  and 
for  production  to  the  collector  at  New  York  of  the  certificate  of 
the  collector  at  Milwaukie  of  the  delivery  of  the  iron  to  him,  or 
in  default  thereof  for  the  payment  of  the  duties  with  an  addi- 
tional duty  of  100  per  cent. 

Upon  the  perfecting  of  the  withdrawal  entry,  a  permit  was 
obtained  from  the  New  York  Custom-House  for  the  delivery  of 
the  iron,  marked  port  of  New  York  in  bond  for  Milwaukie,  and 
reciting  that  it  was  for  transportation. 

"  The  Troy  and  Oswego  Line,"  by  which,  according  to  the 
terms  of  the  withdrawal  entry,  the  transportation  was  to  be  con- 
ducted, was  a  line  of  canal  boats  owned  by  the  firm  of  L.  B. 
Crocker  &  Co.,  which  firm  consisted  of  L.  B.  Crocker  and  George 
Jennison,  Crocker  transacting  the  business  at  Oswego,  and  Jen- 
nison  at  New  York.  They  were  accustomed  to  carry  goods  from 
New  York  to  Oswego  in  canal  boats,  and  to  forward  from  Oswego 
in  lake  vessels. 

To  entitle  themselves  to  be  entrusted  with  the  custody  and 
transportation  of  property  in  bond,  Crocker  &  Jennison  had,  on 
the  24th  April,  1857,  given  to  the  United  States  a  bond,  with 
surety,  conditioned  that  they  should  comply  in  all  respects  with 
the  provisions  and  requirements  of  the  warehousing  laws  and 
the  regulations  of  the  treasury  department  This  bond  contains 
the  provisions  usually  applicable  to  the  keeper  of  a  warehouse 
on  land,  who  is  entrusted  with  the  custody  of  goods  in  bond, 
and  is  manifestly  in  the  general  form  used  in  such  case,  as  it 
provides  for  the  deposit  or  keeping  of  imported  merchandise 
under  the  provisions  of  the  several  acts  of  Congress  concerning 
warehousing,  in  the  store  or  premises,  known  as  "  The  Troy  & 
Oswego  Line  of  Canal  Boats."  So  that  their  boats  were  treated 
as  a  warehouse  under  the  warehousing  act  of  Congress,  and  they 
^ere  not  to  suffer  any  of  the  goods  to  be  removed  without  law- 
ful permit. 

Under  this  withdrawal  entry,  permit  and  bond,  the  Troy  & 
Oswego  line,  under  the  immediate  management  of  George  Jen- 
nison, one  of  the  firm  of  L.  B.  Crocker  &  Co.,  received  from  the 
defendant's  ship  National,  for  transportation  to  Milwaukiey  the 
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iron  in  qaestion.  The  iron  was  received  into  eight  different 
boats  and  bargefl,  at  different  dates,  commencing  Jaly  10,  and 
ending  Jaly  21.  The  ship  National  was  discharged  at  a  wharf 
in  Brooklyn,  and  these  boats  went  alongside  of  her  and  reoeiyed 
the  iron  direct  from  the  ship. 

Afier  all  the  iron  had  thus  been  received,  and  on  the  22d 
July,  the  Troy  &  Oswego  line,  by  Gteorge  Jennison,  agent^  gave 
a  general  shipping  receipt  as  follows : 

"  Troy  and  Oswego  Line, 

Office,  107  Broad  street 

"  Pbopbietobs, 
L.  B.  CBOCKER  &  CO., 

Oaioego, 

"MARKED. 


Chicago,  St  Paul, 
Fond  dn  Lac  R  R  Co. 


"  Received,  New  York,  July  22, 1867, 
from  ship  National,  the  foUowing  arti- 
cles on  board  boat^  viz. : 

Seven  thousand  three*  hundred  and 
thirty-six  bars  Railroad  Iron  (7336 
rails.") 

The  following  liabilities  and  losses  excepted.    ****** 
"For  the  Troy  &  Oswego  line, 

GEO.  JENNISON, 

The  last  of  the  iron  left  New  York  on  the  21st  or  22d  of 
July. 

The  Railroad  Company  failed,  and  became  openly  insolvent 
in  the  latter  part  of  July.  Their  paper  went  to  protest  about 
the26thof  July,  1867. 

On  the  Ist  of  August^  1857,  Yose,  Livingston  k  Company 
gave  notice,  in  writing,  to  Jennison,  the  carrier,  that  they  claimed 
the  iron  in  question  as  their  property,  forbade  its  removal  or 
forwarding  beyond  Oswego,  and  notified  him  that  they  would 
hold  all  the  partners  of  L.  B.  Crocker  &  Company,  responsible 
if  it  should  be  removed.  And  on  the  8d  of  August,  at  the 
request  of  Yose,  Livingston  k  Company,  Jennison  telegraphed 
Crocker  of  their  claim,  and  requested  him  to  stop  the  iron. 

On  the  8d  of  August,  1867,  Yose,  Livingston  k  Company  com- 
menced in  the  Supreme  Court  a  replevin  suit  against  the  Bail- 
road  Company  and.  the  carriers  for  the  recovery  oi  the  iron  in 
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question,  (and  other  iron  forming  part  of  the  2,000  tons.)  The 
summoas,  complaint,  affidavit  on  daim  of  immediate  delivery  of 
personal  property  under  the  Code,  requisition  for  such  delivery 
and  undertaking  in  that  action,  were  in  proper  form.  The 
undertaking  is  executed  by  Vose  and  Livingston  as  principals, 
and  by  the  defendants,  Stewart  Brown  and  Benjamin  F.  Dawson, 
as  sureties  in  the  usual  form,  and  thereby  Brown  and  Dawson 
became  bound,  as  sureties,  for  the  prosecution  of  the  action  by 
Vose,  Livingston  &  Company,  and  for  the  return  of  the  property, 
if  a  return  thereof  to  the  defendants  therein  should  be  adjudged, 
and  for  the  payment  to  those  defendants  of  any  sum  which  they 
might  recover  against  Vose,  Livingston  &  Company. 

These  replevin  papers  were  delivered  on  the  4th  August  to 
the  Sheriff  of  Oswego  County.  The  Sheriff  on  the  same  day 
served  copies  of  the  papers  on  Crocker,  who  sent  a  clerk  to  point 
out  the  iron  to  the  Sheriff.  The  iron  was  in  piles  on  different 
docks  in  the  harbor  of  Oswego,  just  as  it  had  been  unladen  from 
the  canal  boats,  excepting  430  bars  which  had  gone  forward  to 
Milwaukie.  It  was  awaiting  transhipment  westward.  It  was 
in  the  possession  of  Crocker,  through  George  Seely,  Crocker's 
warehouseman  and  agent,  who  had  the  actual  custody. 

The  Sheriff  counted  the  bars  of  iron  in  each  pile,  and  marked 
each  pile  with  a  cross  in  white  paint,  then  notified  Crocker  that 
he  had  done  so,  and  that  he  must  not  remove  the  iron,  as  he 
( the  Sheriff)  claimed  possession  of  it  under  the  replevin  papers. 

After  three  days  had  expired  from  the  time  of  serving  the 
papers,  no  claim  having  been  made  by  any  third  person,  and  no 
bond  having  been  given  by  the  defendants  in  the  replevin  suit, 
the  Sheriff,  by  direction  of  the  attorneys  of  Vose,  Livingston  & 
Company,  made  a  verbal  delivery  of  the  iron  to  George  Seely, 
as  warehouseman  for  the  plaintiffs  in  the  replevin  suit,  and  Seely 
gave  a  receipt  for  it  to  Vose,  Livingston  &  Company. 

The  Sheriff  did  no  physical  act  in  relation  to  the  iron,  save 
counting  it  in  the  piles  as  it  lay,  and  marking  the  piles  with 
crosses  in  white  paint ;  he  did  not  remove  or  turn  over  a  bar 
of  it 

On  24th  September,  1857,  Seely,  by  direction  of  Vose,  Living- 
ston &  Company,  shipped  566  bars  of  the  iron  to  Chicago,  where 
it  appears  to  have  been  placed  in  a  bonded  yard. 
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At  the  time  of  the  trial,  all  of  the  iron  alleged  to  have  been 
taken,  except  the  566  bars,  remained  at  Oswego. 

About  the  last  of  September,  1857,  the  United  States,  through 
the  collector  at  Oswego,  took  possession  of  the  iron,  and  such 
possession  of  the  United  States  appears  to  have  been  maintained 
up  to  the  time  of  the  trial.  * 

On  6th  August,  1857,  Holbrook  &  Nelson  commenced  this 
action,  claiming  a  special  property  in  so  much  of  the  iron  which 
had  been  the  subject  of  the  replevin  proceedings  as  had  been 
imported  by  the  ship  National,  and  seeking  to  charge  Yose, 
Livingston  &  Company,  and  Brown  &  Dawson,  as  their  sureties 
in  the  undertaking  given  in  the  replevin  suit  for  the  value  of 
such  iron,  as  trespassers,  by  reason  of  what  had  been  done  under 
the  replevin  process.  Brown  &  Dawson  had  done  no  other  act 
than  executing  the  undertaking  as  sureties. 

Holbrook  &  Nelson's  (the  plaintifi^')  claim  of  title  to  the  iron 
rests  on  the  following  facts : 

On  10th  July,  1857,  William  B.  Ogden,  Charles  Butler,  and 
J.  W.  Hickok,  the  Executive  Committee  of  the  Chicago,  St.  Paul 
and  Fond  du  Lac  Railroad  Company,  (t.  d,  three  of  the  Commit- 
tee,) made  an  order,  in  writing,  authorizing  J.  W,  Hickok,  Vice- 
President  of  the  Company,  (one  of  the  Committee,)  to  borrow 
of  Holbrook  &  Nelson  $50,000,  and  to  hypothecate  with  them, 
for  payment  of  such  loan,  thirteen  hundred  tons  railroad  iron, 
imported  by  ship  National,  then  in  course  of  transhipment  from 
New  York  to  Milwaukie,  consigned  to  S.  F.  Johnson,  engineer. 

The  authority  of  the  Executive  Committee  to  act  in  behalf  of 
the  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Company  is 
derived  from  a  provision  of  the  by-laws,  in  these  words :  "  The 
three  agreeing,  said  Committee  shall  have  all  the  power  and 
authority  of  the  Board  of  Directors,  when  said  board  is  not  in 
session ;"  and  from  a  declaration  of  their  powers,  in  these  words : 
"  And  generally  to  do  all  other  acts  and  things  for  the  promotion 
of  the  interests  of  this  corporation  which  this  board  have  power 
to  do." 

Early  in  July,  1857,  Hickok  and  others,  on  behalf  of  the  Rail- 
road Company,  applied  to  Holbrook  &  Nelson  for  a  loan  of  some 
money  or  their  notes.  There  were  negotiations  for  five  or  six 
days ;  and,  on  the  10th  July  an  arrangement  was  dosed,  under 
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which,  on  that  day,  Holbrook  &  Nelson  advanced  to  the  Com- 
pany their  promissory  notes  for  $60,000,  having  an  average  of 
ninety  days  to  run,  (which  notes,  at  their  maturity,  were  paid,) 
and  at  the  same  time,  as  security  for  the  repayment  of  such  loan, 
received  the  original  bill  of  parceK  (above  set  forth,)  and  the 
following  instrument  and  order  on  Johnson,  (the  consignee,) 
together  with  a  copy  of  the  above-mentioned  order  of  the  Execu- 
tive Committee : 

"New  Yobk,  July  10, 1*857. 

«<  The  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Co.  having 
purchased  and  paid  for  1,800  tons  of  railroad  iron,  as  per  invoice 
herewith,  imported  per  ship  National,  and  now  discharging  from 
said  vessel  under  permit  of  the  U.  S.  Custom-House,  for  its  tran- 
shipment from  New  York  to  Milwaukie,  subject  to  delivery 
there  to  J.  F.  Johnson,  engineer  of  said  road,  on  payment  of 
duties  thereon : 

"Now,  the  said  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad 
Co.,  having  this  day  borrowed  of  Messrs.  Holbrook  &  Nelson, 
of  this  city,  on  the  security  of  said  iron,  fifty  thousand  dollars, 
doth  hereby  transfer  to  the  said  Holbrook  k  Nelson  the  said 
1,800  tons  of  iron  as  security  for  the  payment  of  the  said  $50,- 
000,  on  an  average  of  90  days  firom  this  date,  and  have  delivered 
herewith  an  order  on  the  consignee  aforesaid  for  the  delivery  of 
the  said  iron. 

"  Chicago,  St  Paul  and  Fond  du  Lac  Railroad  Co., 

" By  J.  W.  HiOKOK,  VtcePresV 

"  Chicago,  St.  Paul  and  Fond  du  Lac  Railroad  Co., 

''New  York,  Jtdy  10th,  1857. 
"  S.  F.  Johnson,  Esq.,  Engineer,  Milwaukie : 

"  You  are  hereby  authorized  and  requested  to  deliver  to  the 
order  of  Messrs.  Holbrook  &  Nelson,  of  this  city,  the  whole  or 
any  part  of  thirteen  hundred  tons  of  railroad  iron,  or  to  transfer 
all  title  to  the  same  to  them,  the  said  iron  being  now  about  to  be 
shipped  to  your  address,  (imported  per  ship  National,)  under 
custom-house  permit,  to  be  delivered  in  Milwaukie,  subject  to 
your  order  on  payment  of  duties. 

"  Chicago,  St  Paul  and  Fond  du  Lac  R.  R  Co., 

"  By  J.  W.  HiCKOE,  Vioe-Presutenl'' 
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This  order  upon  Johnson,  Holbrook  &  Nelson  forwarded  at 
once,  for  the  purpose  of  obtaining  Johnson's  acceptance,  but,  by 
mistake,  it  was  sent  to  Chicago,  and,  in  consequence,  it  did  not 
reach  Johnson  until  after  Yose,  Livingston  &  Go.  had  replevied 
the  iron,  and  this  present  action  had  been  brought  against  the 
defendants  for  the  taking  in  replevin.  On  the  10th  of  August 
Johnson  received  the  order,  and  sent  it  back  to  the  plaintiff 
with  his  indorsement,  as  follows : 

"  Chicago,  August  10, 1867. 
"I  do  hereby  recognize  the  transfer  of  the  within  named 
property  to  Holbrook  &  Nelson,  of  New  York,  and  agree  to 
hold  the  1,800  tons  of  iron  named,  subject  to  their  order. 

**  S.  F.  Johnson." 

Hickok,  at  the  time  of  the  loan,  July  10th,  stated  to  Holbrook 
&  Nelson  that  the  iron  was  being  discharged,  and  would,  of 
necessity,  go  into  different  boats  for  transportation ;  that  it  had 
heen  entered  by  them  for  transportation  at  the  custom-house,  and 
the  permit  would  be  given  to  them,  and  the  bill  of  lading  would 
not  be  given  until  the  entire  parcel  was  delivered,  and  would 
then  cover  the  whole. 

On  the  22d  day  of  July,  Hickok  delivered  to  Holbrook  k 
Nelson  the  shipping  receipt,  signed  by  '*  Geo.  Jennison,  Agent" 
for  the  "  Troy  &  Oswego  Line,"  above  set  forth,  with  the  follow- 
ing indorsement  made  thereon  by  Hickok,  viz. : 

'  The  Chicago,  St  Paul  and  Fond  du  Lac  Railroad  Company 
hereby  assign  and  transfer  to  Messrs.  Holbrook  &  Nelson  the 
within  iron,  (shipped  ex  ship  National,)  as  collateral  security  for 
their  notes  issued  to  the  Company  to  the  extent  of  fifty  thousand 
dollars,  as  per  agreement  bearing  date  July  10th,  1857. 
"New  York,  July  22, 1857. 

"  Chicago,  St  Paul  k  Fond  du  Lac  R  R  Co., 

"By  J.  W.  Hickok,  Vice-PresidenL'' 

And  on  the  1st  of  August,  the  same  day  on  which  (as  above 
stated)  Yose,  Livingston  &  Co.  gave  notice  to  Jennison  of  their 
claim  in  assertion  of  their  right  to  stop  the  goods,  forbidding  its 
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removal  from  Oswego,  and  declaring  that  they  should  hold  his 
line  responsible,  &;c,  Jennison  indorsed  on  the  said  shipping 
receipt  the  following  recognition  of  the  transfer  bj  Hickok  to 
Holbrook  k  Nelson 

"  New  Yobk,  August  1, 1857. 

"I  hereby  recognize  the  transfer  of  the  within  mentioned 

property  to  Holbrook  &  Nelson. 

"  Geo.  Jeknison." 

Whether  this  recognition  was  signed  before  or  aller  the  notice 
was  received  by  Jennison  from  Vose,  Livingston  &  Co.,  the 
plaintiff  did  not  prove,  and  their  witness,  Jennison,  was  unable 
to  recollect.  Before  this  time,  Holbrook  &  Nelson  were  aware 
that  paper  of  the  Bailroad  Company  had  been  protested ;  and 
proo&  were  given  showing  that  they  knew  much  earlier  that  the 
Company  was  not  in  good  credit,  and  that  they  knew  the  nature 
of  the  mortgage  bond  which  Yose,  Livingston  &  Company  had 
received  as  security,  and  that  the  Company  had  then  recently 
purchased  (including  the  iron  so  purchased  from  Vose,  Livings- 
ton Sc  Co.,)  ten  thousand  tons  of  iron,  which  would  complete 
twenty  miles  of  their  road,  for  which  they  would  be  entitled  to 
one  hundred  and  fifty  thousand  acres  of  land,  and  that  the  said 
bonds  would  be  a  lien  upon  the  road  and  on  the  land. 

It  appeared  that  Holbrook  and  Nelson,  although  they  received 
the  instruments  above  stated  as  security  for  their  loan,  did  not 
do  so  with  intent  to  prevent  the  iron  from  going  forward.  They 
consented  to  its  going  on  agreeably  to  its  destination,  and  know- 
ing that  the  Company  intended  to  lay  it  on  their  road.  They 
were  to  receive  a  commission  of  three  per  cent.  They  expected 
reimbursement  within  thirty  or  sixty  days,  and  had  such  confi- 
dence in  the  Company,  that  they  consented  to  the  iron  going 
forward  to  be  laid  down  by  the  Company  on  their  road. 

The  defendants,  Brown  and  Dawson,  moved  that  the  com- 
plaint be  dismissed,  on  the  ground  that  their  being  parties  to  the 
undertaking  was  not  sufficient  to  charge  them  with  the  taking 
of  the  property. 

The  defendants,  Yose,  Livingston  and  Perkins,  made  the  like 
motion,  on  grounds  ftdly  embraced  in  the  points  of  their  counsel 
on  the  appeal 
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The  Jadge  dismissed  the  complaint,  and  the  plaintiffs'  excep- 
tions, as  to  the  dismissal  in  favor  of  each  of  tiie  defendants, 
were  ordered  to  be  heard  in  the  General  Term,  as  above  stated. 

Danid  Lord^  for  the  plaintiff. 

L  Bj  the  transfer  of  July  10th,  and  the  order  by  the  Bailroad 
Company  of  the  same  date,  followed  by  their  transfer  of  the 
carrier's  contract  of  July  22d,  the  plaintiffs  acquired  the  title,  the 
right  of  immediate  possession,  and  the  actual  possession  of  the 
iron  in  question,  sufficient  to  maintain  trespass.  {Boot  v.  Chandler^ 
10  WenicL,  110 ;  Ely  v.  Ehk,  8  Comst,  506,  and  cases  cited.) 

1.  The  carriers  have  no  possession  to  defeat  or  impair  the 
transfer  of  actual  possession  by  the  Bailroad  Company. 

2.  The  possession  of  the  carriers,  and  the  expected  poa3ession 
of  Johnson,  the  mere  .servant  of  the  Company,  was  the  actual 
possession  of  the  Bailroad  Company,  and  was  actually  transferred 
to  the  plaintifb  by  the  papers  of  Jxdy  10th  and  July  22d. 

3.  The  notice  to  Johnson  of  July  10th  was  a  transfer  of  the 
actual  possession  by  the  Bailroad  Company  to  the  plaintiff ;  it 
did  not  depend  on  his  recognition ;  he  was  a  mere  servant. 

4.  That  the  plaintiff  consented  that  the  iron  might  go  on  to 
its  original  destination,  was  an  affirmance  of  their  actual  posses- 
sion, and  had  no  effect  to  impair  it  The  plaintifb  had  the  right 
to  receive  it,  subject  to  paying  duties  on  its  arrival  to  Oswego  or 
MilwauMe,  and  with  the  obligation  to  transport  it  there. 

5.  It  is  only  when  the  actual  possession  is  adverse  to  the  plain- 
tiff, and  not  subject  to  his  immediate  control,  that  his  right  to 
sue  in  trespass  is  impaired. 

11.  There  was  no  possession  in  the  United  States,  or  officers 
of  its  revenue,  which  impaired  ei^r  the  legal  or  actual  posses- 
sion of  the  plaintiffs  as  derived  from  the  Bailroad  Company. 

1.  The  delivery  from  warehouse  on  the  entry  for  withdrawal 
and  bond  by  the  Bailroad  Company  was  a  putting  of  them  into 
full  possession,  and  entitled  them  to  all  possessory  rights  and 
remedies. 

2.  The  possession  of  the  United  States  was  parted  with  fully 
on  the  &ith  of  the  bond  and  the  right  to  seize  on  de&ult. 

8.  The  right  to  duties  on  the  part  of  the  United  States,  even 
if  attended  with  a  right  to  seize  on  default  of  transporting,  does 
Bosw.— Vou  VL  12 
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not  interfere  with  the  transferability  of  title  or  possession.  (4 
Mason  R,  602 ;  id.,  616.) 

4  The  act  of  the  defendants  in  seizing  this  property  is  oonclu- 
sive  as  to  their  understanding  of  the  character  of  the  United 
States  possession. 

6.  The  defendants,  Yose,  Livingston  &  Company,  with  full 
knowledge,  and  the  sureties  as  privies  with  them,  state  in  the 
complaint,  and  swear  in  the  affidavit,  and  recite  in  the  under- 
taking, under  which  they  procure  delivery  of  the  iron  to  them, 
that  the  goods  are  in  possession  of  the  Railroad  Company  and 
their  carriers ;  they  cannot  be  heard  to  say  that  the  iron  continu- 
ously was  in  possession  of  the  United  States  or  its  revenue 
officers. 

6.  Although  while  the  goods  are  in  actual  possession  of  the 
officers  of  the  revenue  before  duties  are  paid,  the  goods  cannot 
be  attached  for  debts  of  the  importer,  it  is,  nevertheless,  true 
that  the  owner  as  to  all  other  persons  has  every  possessory 
remedy ;  if  it  were  needful  in  this  case  to  assert  this  principle. 
(Warehouse  Act,  Aug.  6, 1846,  §§1,2;  [5  Story,  U.  S.  L.,  8125, 
7 ;]  extending  of  it,  March  28,  1854,  §§  6,  6,  Sess.  Laws,  272 ; 
Brightley's  Dig.,  U.  S.  L.,  885,  889 ;  Harris  v.  Dmnte,  8  Peters 
R,  292.) 

III.  Yose,  Livingston  &  Company  do  not  claim  in  this  suit  as 
creditors,  but  as  vendors  having  a  right  of  stoppage  in  transittu 
They  had  not,  as  vendors,  any  such  right  {Harris  v.  Prait^  17 
N.  Y.  R,  264.) 

1.  The  iron  in  question  was  not  as  to  the  present  parties  in 
transitu  between  Europe  and  New  York,  having  been  imported 
by  Yose,  Livingston  &  Company  on  the  17th  June,  and  prior  to 
the  contract  with  the  Bailroad  Company. 

2.  The  sale  by  Yose,  Livingston  &  Company  to  the  Bailroad 
Company  was  a  sale  here,  for  delivery  to  them  here,  and  not  to 
them  at  any  other  port,  nor  to  any  agent  or  third  person  for 
them. 

8.  Yose,  Livingston  k  Company,  by  their  order  of  July  8d, 
subscribed  to  the  withdrawal  entty,  in  favor  of  the  Bailroad 
Company,  the  bond  of  the  latter  to  the  government^  and  the 
freight  contract  of  the  Bailroad  Company  with  the  carriers,  com- 
pleted the  actual  and  final  delivery  to  the  Bailroad  Company 
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here^    as  vendees   themselves,  and  not  to   a  middleman  for 
them. 

4.  Yose,  LiviDgston  &  Company  also  had  received  both  the 
notes  and  the  securities  for  their  payment  dated  from  the  average 
delivery,  and  thus,  on  their  part,  admitted  a  full  delivery  to  the 
Railroad  Company. 

5.  In  like  manner  all  the  custom-house  documents  show  a 
delivery  to  the  Bailroad  Company  for  transportation  by  them, 
aod  not  to  another  to  be  transported  to  them. 

6.  If  the  right  of  stoppage  in  transitu  could  be  deemed  to 
exist,  then  the  transportation  to  Milwaukie  could  be  defeated  by 
Vose,  Livingston  &  Company,  and  the  iron  exposed  to  seizure, 
notwithstanding  their  bringing  the  Bailroad  Ck>mpany  into  the 
bond  to  pay  duties,  and  100  per  cent  in  addition  unless  they 
deliver  them  there. 

lY.  Yose,  Livingston  &  Company,  in  the  proceedings  in  ques- 
tion,  assume  to  stand  only  as  owners  and  not  as  creditors  or 
parchasers ;  they  could  not  object  to  the  transfer  of  July  10, 
even  if  no  possession  had  attended  it  {Moseky  v.  Mosdey^  15  N. 
Y.  R,  836.) 

2.  Nor  can  they,  as  holders  of  bonds,  delivered  on  a  contract 
of  sale  which  they  seek  to  rescind,  set  up  any  claim  under  the 
mortgage  in  evidence. 

8.  Nor  can  any  claim,  that  those  mortgagees  had  title,  be  set 
up  by  these  defendants;  the  mortgagees  certainly  never  had 
possession ;  nor  is  any  title  in  them  set  up  in  the  pleadings,  but 
the  contrary.  (13  J.  R,  276-283 ;  1  Wend.,  467.) 

Y.  The  act  of  trespass  is  fully  sufficient,  being  a  levy  by  pro- 
cess against  other  persons  than  the  plaintiffs  on  the  property  of 
the  plaintiffs.  {Shipman  v.  ClarJe^  4  Denio,  446 ;  7  Cow.,  738 ; 
2  Comst,  115.) 

YL  -As  the  levy  was  a  trespass  by  Yose,  Livingston  &  Co. ; 
Brown  and  Dawson,  the  sureties  who  unite  with  them  to  accom- 
plish the  trespass,  by  making  it  lawful  by  the  Sheriff,  are  aiders 
in  it  and  are  equally  liable. 

1.  That  those  who  aid  in  a  trespass  by  being  sureties  to  induce  a 
levy,  are  liable  with  the  principal,  is  settled  as  a  general  principle 
in  Boot  V.  Chandler^  (10  Wend.,  Ill,)  Davis  v.  Newkirk^  (5  Denio^ 
92,)  Ford  V.  WHUams,  (3  Kern.,  578 ;  16  N.  Y.  R,  411.) 
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2.  That  although  the  Sheriff  is  justified  by  his  specific  process 
against  described  chattels  in  replevin,  yet  that  the  plaintiff  in  re- 
plevin is  liable  in  trespass,  is  also  settled.  (18  Wend.,  266;  Shy> 
man  v.  Ckirky  4  Denio,  446.  But  see  Harrison  v.  Ridley^ 
Comyn's  R,  596,  that  the  Sheriff  is  liable  as  a  trespasser  for  tak- 
ing a  stranger's  goods.  Bacon  Ab.  Replevin,  E.  7,  p.  68 ;  Stimp- 
son  V.  Reynolds^  14  Barb.,  508 ;  4  Duer,  431.) 

8.  To  give  color  of  law  to  his  trespass,  and  to  prove  the  Sher- 
iff's action  to  accomplish  it,  the  plaintiff  in  replevin  (by  which 
is  meant  the  claim  and  delivery  under  the  Code,)  must  affirm  his 
ownership,  the  wrongful  detention,  the  alleged  cause,  and  the 
value.  (§  207.)  Sureties  must  then  unite  with  this  plaintiff  to  sup- 
port these  allegations.  (§  209.)  It  is  the  concurrence  of  the  sure- 
ties, which  alone  enables  the  plaintiff  in  replevin  to  commit  the 
trespass;  they  enable  him  to  take  the  property;  how  can  it  be 
argued,  that  if  the  plaintiff  in  replevin  commits  the  trespass  they 
are  not  aiders  in  it! 

6.  The  sureties  in  this  action  are  not  mere  official  persons,  like 
the  sheriff,  bound  to  do  the  act;  nor  mere  servants  whose  per- 
sonal responsibility  does  not  come  into  action,  but  they  are  the 
persons  pledging  their  responsibility  for  the  plaintiff  being  right, 
and  volunteering  on  sufficient  motives  to  do  so. 

6.  The  sureties  who  aid  to  commit  a  trespass,  cannot  limit 
their  liability  as  to  parties,  and  confine  it  to  the  obligees  in  the 
undertaking ;  they  are  liable,  not  as  contractors  but  as  abettors 
of  a  trespass.  They  deliberately  and  of  design  effect  what  turns 
out  to  be  a  trespass. 

It  is  a  clearly  settled  rule  that  the  trespasser,  and  those  who 
aid  him  as  principals,  are  liable  for  every  tortious  interference 
with  the  property,  their  bona  fides  does  not  protect  them ;  so  that 
whoever  cooperates  in  an  act  of  force  is  sufficiently  warned  to 
see  to  its  being  rightful.  {Hoffman  v.  Oarow^  22  Wend.,  285; 
Com.  Dig.  Trespass,  c.  1.,  citing  2  BoL,  652, 1.,  17,  22. 

A  new  trial  should  be  ordered. 

William  M  Evarts^  for  the  defendants,  Yose,  Livingston  & 
Company. 

L  The  proceedings  of  the  Sheriff  under  the  process  in  the 
replevin  suit^  did  not  in  law  amount  to  a  taking  of  the  property. 


NEW  YOBK— JANUABY,  1880.  9S 

Holbrook  eialr.  Yose  ei  aL 

There  was  no  physical  interference  with  or  disturbance  of  the 
iron.  The  doings  of  the  Sheriff  were  merely  verbal,  and  the 
alleged  taking  is  constractive,  the  property  was  in  law  in  the 
possession  of  the  United  States  Government  and  subject  to  their 
paramount  lien  for  the  duties. 

The  proprietors  of  the  bonded  line  of  canal  boats,  held  pos- 
session  as  agents  of  the  Government.  (Laws  U.  S.,  1854,  ch.  80, 
§§  3)  6-)  ^^^  property  thus  situated  was  not  subject  to  replevin 
process  issuing  from  the  State  Courts.  {Harris  v.  Bennie,  8  Pet., 
292.)  The  Sheriff  left  the  iron  where  he  found  it — in  the  legal 
possession  of  the  United  States. 

n.  If  there  was  a  taking*  of  the  property,  it  was  by  regular 
process  in  the  replevin  suit,  which  was  brought  against  the 
carriers  having  the  immediate  possession  of,  and  a  special  pro- 
perty in,  the  iron,  and  the  Bailroad  Company  claiming  as  general 
owners :  the  claim  of  the  present  plaintiffs  is  merely  of  an  inter- 
mediate special  property,  and  if  they  have  any  title  or  right  of 
possession,  it  is  fully  represented  in  the  replevin  suit  by  the 
carriers,  their  bailees :  the  plaintiff's  remedy  is  by  defense  of  that 
suit  through  their  bailees,  causing  themselves,  if  they  choose,  to 
be  made  parties  under  section  122  of  the  Code ;  and  they  cannot 
maintain  this  independent  action  to  try  their  title. 

TTT.  As  between  vendor  and  vendee  the  iron  in  question  was 
dearly  subject  to  the  vendor's  right  of  stoppage  in  transitu^  and 
such  right  was  duly  exercised  by  the  notices  given  to  the  carriers 
on  1st  August,  and  the  service  of  the  replevin  papers  on  4th 
August 

1st  The  right  of  stoppage  in  transitu  exists  until  the  goods 
have  reached  the  ultimate  destination  named  by  the  vendee,  or 
understood  between  the  parties  at  the  time  of  the  sale.  {Harris  v. 
Hart,  6  Duer,  606 ;  Harris  v.  Pratt,  8  Smith,  [17  N.  Y.  E.,]  249.) 
And  such  right  is  not  barred  by : 

(a.)  Delivery  for  transportation  to  any  carrier  or  middleman, 
appointed  or  engaged  by  either  vendor  or  vendee,  or  on  board  a 
ship  chartered  by  the  vendee.  (  Whitehead  v.  Anderson,  9  Mees.  & 
Welsh.,  618 ;  CoveU  v.  Hitchcock,  23  Wend.,  611 ;  Buckley  v. 
Fumess,  15  id.,  137.) 

(6.)  Nor  by  delivery,  at  the  place  of  sale  or  elsewhere,  to  an 
agent  of  the  vendee,  wbo  receives  the  property  for  the  purpose 


94  CASES  m  THE  SUPERIOR  (5DURT. 

Holbrook  etoLy.  Yoee  et  al 

of  shipping  or  forwarding  it  to  its  destination,  nor  bj  its  shipment 
accordingly  by  sach  agent,  though  he  be  not  by  occupation  a 
mere  forwarder  or  shipping  agent  {Smith  v.  OosSf  1  Camp.,  282 ; 
Coates  y.  BaiUon^  6  B.  &  C,  422 ;  Jackson  v.  Nichol,  6  Bing.  N. 
C,  508 ;  Harris  v.  Hartj  Harris  v.  Pratt,  supra.) 

(c)  Nor  by  the  delivery  to  the  yendee,  of  an  inyoice,  with  an 
acknowledgment  that  the  goods  are  held  by  the  yendor  on 
storage  for  the  yendee,  and  subject  to  his  order.  {Dixon  y.  Totes, 
6  Bam.  &  Adol.,  SIS ;  Toumley  y.  Chimp,  4  Ad.  &  EL,  68.) 

(d)  Nor  by  the  entry  of  the  goods  by  the  yendee  at  the 
customhouse,  though  after  arriyal  at  the  place  of  their  ultimate 
destination.  {Harris  y.  Hart,  Harris  y.  Pratt,  suprcL) 

(e.)  Nor  is  it  necessary,  as  a  condition  of  exercising  the  right, 
to  tender  back  bills  which  the  yendee  has  giyen  for  the  price  of 
the  goods.  {Edwards  y.  Brewer,  2  Mees.  &  Welsh.,  S76.) 

2d.  In  the  case  at  bar,  the  destination  of  the  goods  named  by 
the  yendee,  and  understood  between  the  parties  at  the  time  of 
the  sale,  was  Milwaukie,  or  some  place  in  Wisconsin. 

{a,)  The  purchaser  was  a  corporation  located  in  Wisconsin, 
and  the  persons  who  entered  into  this  transaction  on  its  behalf, 
in  New  York,  acted  as  the  agents  of  a  foreign  principal. 

(6.)  The  iron  was  purchased  for  use  in  constructing  its  railroad 
in  Wisconsin. 

(c.)  It  had  no  corporate  authority  or  right  to  make  the  pur- 
chase, except  for  that  purpose. 

((£)  The  security  giyen  to  the  vendors  for  the  price,  consisted 
of  mortgage  bonds,  constituting  a  lien  on  the  road  to  be  built 
with  this  iron,  and  to  give  due  eiSect  to  this  security,  the  trans- 
portation of  the  iron  to  Wisconsin  was  essential. 

{e,)  The  issue  of  these  mortgage  bonds  to  Yose,  Livingston 
&  Company,  would  have  been  a  fraud  upon  the  other  bond- 
holders secured  by  the  mortgage,  if  the  iron  for  which  the 
bonds  were  thus  issued,  had  been  purchased  for  any  other  purpose 
than  the  construction  of  the  road  upon  which  the  mortgage  was 
a  lien. 

8d.  The  only  delivery  which  was  made  of  the  iron  at  New 
York,  was  a  delivery  directly  from  the  ship  of  the  vendors,  in 
which  they  had  imported  it  from  Europe,  to  the  carriers  who 
had  mgaged  to  traasport  it  to  Milwaukie. 
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4th.  The  only  custom-hoase  document  given  by  the  vendors, 
iros  their  written  consent  to  the  withdrawal  entry,  for  transporta- 
tion to  Milwaakie. 

5th.  Apart  from  their  right  to  have  the  iron  sent  forward  to 
Wisconsin,  and  laid  npon  the  road  to  perfect  the  security  of  the 
bonds  given  to  them,  Yose,  Livingston  &  Company  had  a  vital 
interest  in  the  strict  pursuance  of  the  course  of  transportation 
provided  by  this  withdrawal  entry  to  which  they  assented,  by 
reason  of  their  personal  liability  to  the  Government  for  the  duties. 
No  withdrawid  entry  could  have  been  made  without  their 
assent. 

The  sale  being  at  so  much  per  ton  "  in  bond,"  the  payment  of 
the  duties  was  assumed  by  the  vendee,  and  their  amount  was  not 
included  in  the  notes. 

6th.  The  vendees  never  had  the  possession  or  control  of  the 
iron :  they  had  no  power  to  sell  or  dispose  of  it  in  New  York, 
nor  any  election  as  to  the  route  of  transportation  it  should  follow. 
There  was  never  a  moment  when  they  had  either  the  right  or 
the  power  to  divert  it  from  transportation  to  Milwaukie. 

(a.)  They  had  not  the  right — because  of  their  obligation  to  the 
vendors  to  lay  the  iron  upon  the  road  upon  which  the  mortgage 
bonds  given  to  secure  the  price  were  a  lien. 

(b.)  They  had  not  the  power,  because  the  iron,  being  in  the 
custody  of  the  United  States  in  bond  for  the  duties,  could  not  be 
moved  in  any  way  except  by  the  permission  of  the  Government. 

7th.  The  only  acts  of  the  vendors  which  can  be  relied  upon 
by  the  plaintiff  as  amounting  to,  or  tending  towards,  a  delivery 
of  the  property  to  the  vendees,  or  as  placing  it  under  their  con- 
trol, are: 

(a.)  The  giving  of  the  bill  of  parcels  or  invoice :  Which  does 
not  adSect  their  right  of  stoppage.  (5  R  and  Ad.^  SIS ;  4  Ad.  and 
EL,  58.) 

(6.)  The  manual  delivery :  Which  was  directly  to  the  carrier 
for  transportation  to  the  ultimate  point  of  destination. 

(a)  The  consent  to  the  withdrawal  entry :  Which,  so  far  from 
placing  the  property  under  the  control  of  the  vendees  in  New 
York,  expressly  and  irrevocably  destined  it  to  transportation  to 
Milwaukie  in  bond,  and  made  it  liable  to  forfeiture  in  case  of 
from  that  route. 
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8th.  Barely,  if  ever,  has  there  been  presented  a  case  with  cir- 
cumstances of  so  strong  equity  as  this  in  favor  of  the  right  of 
stoppage  in  transitu,  which  is  an  equitable  right;  first  asserted  in 
the  Court  of  Chancery,  and  thence  adopted  by  the  Courts  of  law. 
(2  Kent  Com.,  642.) 

Usually,  the  extent  of  the  transitm  or  its  existence  at  all  is  a 
matter  not  entering  into  the  contract,  and  not  material  to  the 
granting  of  the  credit,  and  the  right  of  stoppage  depends  very 
much  upon  accidental  circumstances. 

Here  the  transitm  was  to  be  to  a  specified  point,  at  which  the 
property  was  to  be  so  disposed  of  as  to  subject  it  to  the  specific 
lien  of  the  mortgage  bonds  given  to  secure  the  price. 

So  that  as  soon  as  by  ending  of  the  trandtua,  the  equitable 
lien  (by  right  of  stoppage  in  transitu),  which  the  law  gave  the 
vendors  was  to  cease,  the  specific  lien  which  the  contract  gave 
them  was  to  come  into  effect. 

And  if  there  was  a  point  intermediate  the  arrival  of  the  iron 
at  Milwaukie,  and  its  laying  upon  the  road,  when  they  would 
seem  to  be  without  lien,  they  were  protected  in  that  behalf  by 
the  mortgage  under  which  the  bonds  were  issued,  having  fiuch 
effect  as  the  laws  of  Wisconsin  give  it,  which  laws  would  clearly 
operate  upon  the  iron  as  soon  as  it  reached  that  State. 

IV.  The  plaintifis  have  not  acquired  any  superior  title  barring 
the  vendor's  right  of  stoppage  in  transitu. 

1st  To  create  such  superior  title,  there  must  be  a  transfer  by 
the  vendee  to  a  bona  fide  purchaser  for  valuable  consideration 
parted  with  upon  faith  of  the  delivery  to  such  purchaser  of  the 
actual  possession  of  the  property  itself,  or  of  some  document 
which  is  its  symbol  and  complete  representative,  such  as  a  regu- 
lar bill  of  lading  duly  indorsed,  which  operates  as  a  constructive 
transfer  of  the  possession  of  the  property — the  superior  equity 
arising  only  in  favor  of  a  person  who  has  been  led  to  part  with  his 
money  or  property  on  faith  of  the  transfer  to  himself  of  the  pos- 
session and  control  with  which  the  vendor  has  intrusted  the  vendee. 

The  right  of  the  original  vendor  is  not  barred. 

(a.)  By  a  sale  to  a  sub-vendee,  and  his  payment  of  the  price, 
where  the  possession  is  not  given  to  him.  {Dixon  v.  Yates,  5 
Barn.  &  Ad.,  813 ;  Townley  v.  Crump,  4  Ad.  &  EL,  58 ;  Craven 
V.  Ryder,  6  Taunt.,  438.) 
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(&)  Nor  by  a  sale  or  adyanoe  accompanied  by  a  transfer  of  a 
diipping  receipt,  or  by  an  order  for  the  goods.  {Akerman  y. 
HumfJvrty^  1  C.  &  P.,  68 — cited  and  approved  in  TuuiJcer  y. 
Humphrey^  4  Bing.,  522,  628 ;  Jenkyns  y.  Usbome^  7  Mann,  k 
Grang.,  678 ;  Opinion  of  Tindal,  CL  J.,  699 ;  Bonito  y.  Mosjuera^ 
Opinion  of  Chief  Justice  Dueb,  2  Bosw.,  401.) 

(cl)  Kor  by  a  seizure  under  attachment,  or  execution  against 
the  vendee.  (Smith  v.  Oossj  1  Gamp.,  282 ;  Buckley  v.  Fumiss^ 
16  Wend.,  187;  HMicock  v.  (hvdl^  28  Wend.,  611.) 

(d)  Nor  by  a  transfer  to  secure  a  pre-existing  indebtedness. 
{S^xdding  v.  JRuding^  6  Beav.,  880 ;  Harria  v.  Hart^  Sarris  v. 
Prattf  supra.) 

(&)  Nor  by  the  transfer  of  a  bill  of  lading  regularly  indorsed, 
where  the  transferree  has  notice  of  the  vendee's  insolvency,  or 
knows  "  that  the  bill  of  lading  is  not  £Edrly  and  honestly  assign- 
able,'' or  where  the  transferree  "  assists  in  contravening  tiie  actual 
terms  of  sale  on  the  part  of  the  consignor,  or  his  reasonable 
expectations  arising  out  of  them,  or  his  rights  connected  there- 
with." {Ouming  v.  Braum^  9  East,  612,  Opinion  of  Lord  Ellxn* 
BOBOUOH,  614.) 

2.  In  tihe  case  at  bar  the  advance  was  not  accompanied  by 
any  delivery  of  the  property,  or  of  any  document  symbolizing 
or  representing  it ;  nor  was  there  any  attempt  at  deliveiy  to  the 
plajntifft  of  any  possession,  either  actual  or  constructive. 

8.  The  plaintiff's  tide  must  depend  upon  what  they  received 
on  the  10th  of  July,  when  they  made  the  advance.  If  they  did 
not  then  acquire  a  good  title  as  against  Yoee,  Livingston  k 
CSompany,  the  subsequent  delivery  to  them  even  of  a  regular  bill 
of  lading,  or  other  documentary  representative  of  the  property, 
or  tiie  subsequent  delivery  of  the  proper^  itself,  though  in 
parsuance  of  a  promise  made  at  the  time  of  the  advance,  would 
not  have  availed  them.  {Bonito  v.  Jfoaquera^  MS.  Opinion  of 
Chief  Justice  Dueb  ;  Bonzi  v.  Stewart^  4  Mann,  and  Grang., 
295.) 

4.  At  the  time  the  advance  was  made  there  could  have  been 
no  delivery  by  the  Bailroad  Company  of  the  property,  nor  of 
any  document  representing  it,  nor  could  there  have  been  any 
advance  predicated  upon  any  possession  or  apparent  tide  or  con* 
trol  entrusted  by  the  vendors  to  the  vendee.    For  at  this  time  the 
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property  had  not  eyea  been  entrusted  to  the  carriers ;  but  it  was 
yet  in  thd  possession  and  under  the  control  of  the  yendors,  in 
their  ship  of  importation,  standing  in  place  of  their  own  ware- 
house— ^the  deliveries  from  the  ship  to  the  canal  boats  not  having 
commenced  until  the  10th  July. 

6.  The  only  documents  upon  which  the  advance  was  made 
were: 

1.  The  invoice  or  bill  of  parcels,  which  is  not  a  document  of 
title,  and  does  not  aid  the  plaintiff.  (5  B.  &  Ad.,  813 ;  4  Ad.  k 
El,  68.) 

2.  The  assignment  of  July  10,  executed  by  Hickok  in  name 
of  the  company,  which  is  not  a  document  at  all  symbolizing  or 
representing  the  property,  but  is  at  most  a  chattel  mortgage; 
uihaooompanied  by  change  of  possession,  and  not  filed  as  chattel 
mortgages  aro  required  to  be,  and  so  void  even  as  against  ordi- 
nary creditors  of  the  company,  and  of  no  effect  as  against  these 
vendors  being  creditors,  having,  by  the  law  of  stoppage  in  tran- 
situ^ a  specific  lien  for  their  debt  upon  the  mortgaged  property, 
and  by  its  express  terms,  coupled  as  it  is  with  the  accompanying 
order  on  Johnson,  postponing  the  mortgagee's  right  to  acquire 
possession  until  the  happening  of  a  future  event,  viz.,  the  arrival 
of  the  iron  at  Milwaukie,  and  payment  of  the  duties. 

8.  The  order  on  Johnson,  which  could  not  enlarge  or  strengthen 
the  plaintifEs'  rights  under  the  accompanying  taortgage  until  its 
acceptance,  which  was  not  made  until  after  the  rights  of  all 
parties  had  become  fixed  and  this  suit  had  been  commenced, 
and  which,  even  if  it  had  been  accepted  by  Johnson  at  the  time 
it  was  delivered  to  the  plaintiflfe,  would  have  been  ineffectual,  as 
the  property  was  not  then  in  his  possession,  and  in  fact  never 
came  to  his  hands  or  under  his  control. 

6.  The  attempted  hypothecation  of  the  iron  to  the  plaintiffs  by 
Hickok  upon  the  transaction  of  July  10,  was  unauthorized  and 
invalid,  even  as  against  the  company. 

(a.)  The  executive  committee  had  no  power  to  do  or  authorize 
such  an  act,  which  was  in  utter  subversion  of  the  rights  pre- 
viously granted  by  the  company  to  the  bondholders  by  the 
existing  mortgage  executed  under  the  corporate  seal. 

(6.)  The  attempted  delegation  to  the  executive  committee,  by 
the  by-laws,  in  general  terms,  of  '^  all  powers  vested  in  the  board 


NEW  YOBK— JANUABY,  18«0l  99 

Holbrook  ef  ol  y.  Yooe  et  al 

of  direetOTB  when  such  board  should  not  be  in  session,"  was 
illegal. 

(c)  The  Older  of  the  executive  committee '  authorized  the 
hypothecation  of  the  iron  to  secure  a  loan  of  $50,000  in  money. 

This  was  a  very  different  thing  from  its  hypothecation  as 
security  for  a  loan  of  notes,  upon  the  burdensome  terms  of  pay- 
ing a  commission  equivalent  to  twelve  per  cent  a  year,  besides 
interest,  and  which,  if  the  pledgees  had  obtained  possession  of 
&e  iron  and  had  not  paid  their  notes,  might  have  involved  the 
company  in  a  total  loss  of  the  iron  or  its  value. 

7.  The  things  done  subsequent  to  the  advance  of  July  10,  do 
not  help  the  plaintiff. 

(a.)  Because  if  any  regular  securities  had  been  subsequently 
given,  they  would  have  been  for  an  antecedent  debt 

(&.)  There  was  no  attempt  by  Holbrook  &  Nelson  to  take  any 
possession  under  their  mortgage. 

The  carriers  received  the  iron  as  for  the  company,  and  while 
receiving  it  did  not  know  Holbrook  &  Nelson  in  the  transac* 
tion. 

When  the  lading  of  the  canal  boats  was  completed  on  22d 
July,  the  bill  of  lading  (so  called)  was  given  to  the  company. 

(c)  The  document  given  by  Jennison  on  22d  July,  is  not  a 
bill  of  lading,  and  has  not  the  legal  characteristics  of  that  instru- 
ment {OmU  V.  HiU,  4  Denio,  880.) 

(d.)  It  was  not  treated  as  a  bill  of  lading  nor  indorsed  or  trans- 
ferred as  such.  The  indorsement  made  upon  it  by  Hickok  on 
22d  July,  is  merely  a  confirmation  of  the  mortgage  of  July  10, 
referring  to  that  instrument,  and  thereby  re-affirming  that  feature 
of  it  which  postponed  the  mortgagees'  right  of  possession  until 
after  the  property  should  be  received  by  Johnson,  the  consignee 
at  Milwaulde,  and  the  duties  should  be  paid.  And  the  indorse- 
ment refers  to  the  ( within )  shipping  receipt,  merely  for  identi- 
fication or  description  of  the  property. 

(e.)  The  recognition  signed  by  Jennison  on  1st  August  was 
obtained  by  the  plaintiff  after  they  knew  of  the  vendees'  insol- 
vency, and  cannot  add  to  their  rights.  It  was  not  given  in  pur> 
suance  of  any  previous  promise. 

If  on  that  day  the  plaintiffs  had  advanced  their  $60,000  in 
money,  and  had  then  received  actual  delivery  of  the  propertj. 
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or  Tegular  and  complete  documents  of  title,  they  would  not  have 
been  protected.  {Omiing  v.  Bromn^  9  East,  514.) 

8.  K  upon  or  previous  to  the.  10th  July,  the  vendors  had 
parted  with  possession,  and  if  the  advance  of  the  plainti&  on 
that  day  had  been  made  upon  a  cotemporaneous  delivery  to 
them  of  the  property  itself,  or  of  a  regularly  indorsed  bill  of 
ladiug,  they  would  not  be  entitled  to  protection  aa  bona  fide 
purchasers. 

For  they  had  express  notice  that  the  iron  was  purchased  to  be 
laid  upon  the  road ;  that  the  purchase  was  upon  credit,  for  notes 
secured  by  the  mortgage  bonds ;  were  &miliar  with  the  charac- 
teristics of  the  bonds  and  mortgage,  and  knew  that  the  bonds 
were  to  be  a  lien  upon  the  road  to  be  built  with  the  iron,  and  on 
the  lands  to  be  acquired  under  the  land  grant  of  Congress  by 
construction  of  such  road. 

They  consequently  knew  that  the  diversion  of  the  iron  from 
the  purpose  for  which  it  had  been  purchased,  by  its  hypotheca- 
tion to  them,  was  an  act  of  fraud,  defeating  the  security  upon 
which  the  vendors  had  relied  on  giving  the  credit;  and  so  are 
not  bona  fide  purchasers.  {Ouming  v.  Brovmj  9  East,  512-514.) 

In  &ct,  the  plaintiff  consented  that  the  iron  should  go  forward 
and  be  laid  upon  the  road,  which  was  inconsistent  with  their 
maintenance  of  any  ritrht  of  possession. 

V.  If  the  plainL'had  a"^  property  in  the  iron  aa 
against  the  original  vendors,  by  reason  of  its  hypothecation  to 
them,  they  could  not  sustain  this  action  of  trespass  de  bonis 
asportatis. 

1.  To  maintain  that  action,  it  is  necessary  that  the  plaintiff 
shall,  at  the  time  of  the  trespass,  have  either  the  possession  or 
an  immediate  right  of  possession  of  the  property.  {SmiA  v.  Jdil- 
ler,  1  T.  R,  480 ;   Ward  v.  MacavJay,  4  id.,  489.) 

2.  When  this  iron  was  taken  at  Oswego,  the  plaintiJOEs  had 
neither  the  possession  nor  present  right  of  possession. 

{a.)  By  reason  of  the  prior  possession  and  paramount  right 
and  lien  of  the  United  States  Government. 

(b.)  Because  the  hypothecation  to  the  plaintiff  expressly  post- 
poned their  right  to  acquire  possession  until  after  the  iron  should 
come  to  the  possession  of  the  consignee  at  Milwaukie  and  the 
duties  should  be  paid. 
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The  nonsmt  was  properly  granted,  and  the  defendants  should 
haye  judgment 

Charles  OQmor^  for  the  defendants  Brown  and  Dawson. 

L  The  sureties  in  a  replevin  are  not  connected  with  the  reple- 
yin  in  any  degree  or  extent^  except  as  specified  in  the  bond. 

1.  They  do  not  request  the  Sheriff  to  perform  any  act  The 
preliminary  steps  toward  an  action  ot  replevin  having  been  taken 
by  the  principals,  the  sureties  thereupon  assume  the  specific  liar 
biHties  prescribed  by  law,  as  a  portion  of  the  process  allowed  by 
law  for  the  conunencement  of  such  an  action. 

2.  The  bond  does  not  contain  any  request  to  the  Sheriff  to  do 
any  act  which  would  not  be  justified  by  the  process,  as  per- 
fected  by  the  bond.  If  a  stranger  to  the  process,  against  whom 
the  process  would  not  justify  the  Sheriff,  should  recover  dami^ 
ges  against  the  Sheriff  as  for  a  wrongful  and  unauthorissed  taking, 
the  ^erifif  could  not  obtain  indemnity  by  an  action  against  the 
sureties.  jAjid  yet,  if  they  had  requested  him  to  do  the  very  act 
in  question,  they,  as  his  employers,  would  undoubtedly  be  liable 
to  indenmify  him  for  the  consequences  of  his  hcma  fide  acts  in 
coxnplianoe  with  their  request  {Oasik  v.  Nayes^  4  Kem.,  838; 
Smith  on  Master  and  Servant,  121.) 

S.  The  bond  is  a  statutory  prerequisite  to  the  perfection  of  the 
replevin  process.  It  is  difficult  to  perceive  any  principle  which 
would  dutrge  the  sureties,  and  which  would  not  extend  to  the 
attorney  and  his  derk.  Lideed,  the  attorney,  signing  the  express 
request  to  take  the  goods,  is  &r  more  clearly  a  willful  promo  vent 
of  the  taking.  {Ford  v.  WHUdms^  8  Kern.,  585.) 

n.  To  hold  that  the  sureties  incur  such  a  liability  as  is  con- 
tended for  in  this  case,  would  not  conform  to  the  law  in  reference 
to  transactions  non*judicial,  would  be  highly  inexpedient  in  many 
respects,  and  would  not,  in  any  degree,  conduce  to  the  safety  c^ 
property. 

1.  A  carrier  or  warehouseman,  who,  in  the  ordinary  course 
of  his  business,  receives  property  fix)m  one  in  physical  possession 
thereof  and  restores  it  to  his  employer,  does  not,  by  these  mere 
&ct8,  become  chargeable  for  the  redelivery,  as  a  tortious  conver- 
sion, although  the  employer's  possession  may  have  been  tortious 
throughout 
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2.  Where  a  possessor  of  goods,  as  agent  of  A.,  has  notice  of  a 
claim  thereon  by  B.,  and  refuses  to  deliyer  up  the  goods  without 
an  indemnity  against  such  claim,  an  indemnitor  who  intervenes 
at  the  request  of  A.  is  not  liable  to  the  action  of  another  claim- 
ant Here  there  is  no  request  by  the  indemnitor  to  the  possessor 
to  set  at  defiance  any  other  claim  than  that  of  B. 

8.  It  would  be  most  inconvenient  and  disastrous  if  no  man 
could  replevy  his  goods  from  the  possession  of  another  without 
obtaining  two  sureties  willing  to  incur  the  hazard  of  being 
deemed  to  have  set  at  defiance  the  title  of  all  persons,  and  sub- 
jected themselves  to  responsibility  unlimited  toward  all  persons 
whose  rights  might  be  affected  by  the  mere  act  of  taking  under 
the  replevin. 

(a.)  Under  such  a  rule,  the  disinterested  third  person  who 
usually  becomes  surety  would  have  no  possible  means  of  ascer- 
taining the  persons  to  whom  he  might  be  liable,  measuring  the 
extent  of  the  damages,  or  conjecturing  the  duration  of  his  respon- 
sibility. 

(6.)  The  law  of  replevin  has  existed  for  ages,  and  this  extended 
liability  has  never  hitherto  been  imagined  by  any  one.  If  it 
exists,  the  positive  statute  which  sanctions  this  process  and  invites 
the  sureties  to  act  by  a  precisely  defined  limit  of  their  liability 
operates  as  "  a  delusion  and  a  snare." 

nL  The  statute  concerning  replevins  plainly  implies  that  the 
defendants  in  the  replevin  and  those  whom  they  represent  shall 
have,  as  against  the  sureties,  their  remedy  for  the  taking  by  and 
through  the  replevin  bond  only  except  in  the  single  case  of  a  ^ 
daim  of  property  duly  notified  to  the  Sheriff. 

The  complaint  was  properly  dismissed. 

By  the  Court — Woodruff,  J.  If,  upon  the  undisputed 
fsiots,  it  must  be  held  that,  at  the  time  when  the  property  in 
question  was  taken,  the  defendants,  Yose,  Livingston  k  Com- 
pany, had  the  right  to  stop  the  goods  in  transitu^  and  duly  exer* 
cised  that  right,  neither  tbey  nor  their  sureties  incurred  any 
liability  to  the  plaintiffs  by  the  taking  complained  o£ 

Whether  such  right  existed  may  properly  be  considered  by 
inquiring— /Vrtf^.  Whether,  as  between  Vose,  Livingston  and 
Company,  as  vendors,  and  the  Railroad  Company,  as  vendees. 
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the  fonner  were  entitled  to  stop  the  goods  ?  and,  SBOond.  Whether 
the  transactions  between  snch  yendees  and  the  present  plaintifb^ 
Holbrook  &  Nelson,  had  defeated  that  right  ? 

L  First,  then,  we  inquire  whether,  if  no  advance  had  been 
procured  from  Holbrook  &  Nelson  upon  the  security,  or  supposed 
security,  of  the  iron,  the  vendors,  as  against  the  vendees,  had  the 
right  to  stop  the  goods  ? 

If  there  be  any  difficulty  in  determining  this  question,  it  arises 
rather  finom  uncertainty  in  regard  to  what  constitutes  a  delivery 
to  the  vendee  sufficient  to  prevent  the  application  of  the  general 
rule  or  to  defeat  it,  than  from  any  doubt  respecting  the  rule 
itself 

Goods,  sold  on  credit  to  a  vendee,  who  becomes  insolvent  while 
the  goods  are  in  the  hands  of  a  carrier  or  middleman  in  their 
transit  to  the  vendee,  may  be  stopped  before  they  come  to  the 
possession  of  the  latter.  Whether  goods,  in  a  given  instance, 
are  to  be  deemed  in  transit,  and  what  circumstances  amount  to 
such  possession  in  the  vendee  as  will  defeat  the  right  of  stop- 
page,  are  questions  to  be  answered  in  the  application  of  the  rule. 
It  is  material  to  observe,  that,  whether  the  delivery  be  to  a 
carrier  or  warehouseman,  or  to  an  agent  of  the  purchaser,  is  not 
important  So  long  as  such  carrier  or  agent  receives  and  holds 
the  goods  for  the  purpose  of  carrying  or  forwarding  them  to  the 
vendee,  they  may  be  stopped. 

In  the  present  case  tiie  goods  were  sold  at  the  city  of  New 
York  to  the  Chicago,  St.  Paul  and  Fond  du  Lao  Bailroad  Com- 
pany, upon  credit. 

It  is  not  denied  that  the  vendees  became  insolvent  before  the 
credit  expired,  and  before  the  vendors  attempted  to  exercise  the 
right,  which  they  assert,  to  stop  the  goods. 

The  goods,  when  this  right  was  asserted  by  the  vendors,  were 
in  the  actual  possession  of  common  carriers,  who  received  them 
at  New  York,  for  transportation  from  New  York  to  Milwaukie, 
on  thmr  way  to  the  vendees  at  that  place ;  and  when  the  seizure 
took  place  for  which  this  action  is  brought,  the  goods  had  reached 
Oswego  in  course  of  the  transportation  thus  assumed  by  the 
carriers. 

If,  therefore,  before  the  goods  left  New  York,  there  had  been 
no  such  delivery  to  the  vendees,  and  there  was  no  such  posses 
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sion  in  them  as  would  defeat  the  right  to  stop,  or,  in  other  words, 
if  the  goods  were,  in  a  legal  sense,  in  their  tranidt  firom  the 
vendors  to  the  vendees,  then,  as  between  Yose,  Livingston  &  Com- 
pany, and  the  Railroad  Company,  the  right  of  the  former  to 
•top  the  goods  was  dear. 

The  delivery  which  had  taken  place  in  New  York  was  to  the 
carriers,  and  for  the  purpose  of  transportation  to  Milwaukie. 
Every  act  done  or  assented  to  by  Yose,  Livingston  &  Company 
contemplated  such  transportation  of  the  iron  to  Milwaukie,  to  be 
used  by  the  vendees  in  the  construction  of  their  railroad.  The 
discharge  of  the  iron  fix>m  the  ship  in  which  they  had  imported 
it  was  directly  into  the  boats  of  the  carriers :  their  authority  to 
withdraw  it  was  indorsed  upon  the  entry  of  the  goods  for  trans- 
portation to  Milwaukie;  and  the  whole  transaction  showed  the 
mutual  intent  of  both  buyers  and  sellers  that  the  iron  should  be 
transported  to  Milwaukie,  to  be  laid  upon  the  vendees'  road ; 
.  and  this  was  the  destination  contemplated  at  the  time  by  both. 

The  presence  of  the  agents  of  the  vendees  in  New  York  should 
have  no  effect  on  this  question,  for  they  had  at  no  time  actual 
possession  of  the  iron.  They  are  not  shown  to  have  even  seen 
the  iron«  They  did  not,  while  the  iron  remained  in  New  York, 
exercise  any  actual  control  over  the  iron  itself  except  in  aid  of 
the  forwarding  of  the  same  by  the  carriers  to  its  destination ;  and 
what  was  so  done  consisted  in  making  the  proper  entry  of  the 
•goods  at  the  custom-house  for  transportation. 

Delivery  of  goods  to  an  agent  of  the  vendee,  or  to  a  person 
employed  by  him,  if  it  be  done  with  the  view  and  for  the  pur- 
pose of  forwarding  them  to  the  vendee  himself,  is  not  enou^  to 
prevent  the  exercise  of  the  vendor's  right  The  possession  of 
such  agent  or  employee,  in  such  case,  is  not  the  possession  which 
terminates  that  right. 

Here,  although  the  agents  of  the  purchasers  were  in  New  York, 
the  goods  were,  at  most,  only  delivered  to  be  carried  forward. 

By  the  decisions  in  Harris  v.  Hart  A  Pretty  (6  Duer,  606,  and 
17  N.  Y.  R.,  260,)  and  in  Motbum  v.  Heyer^  (5  Denio,  629,)  it  is 
settled  in  this  State  that  the  entry  of  goods  at  the  costom-house, 
by  the  vendee,  for  the  payment  of  duties,  does  not  terminate  the 
right  of  stoppage  in  transitu.  In  such  case  the  goods  are  in  the 
legal  possession  of  the  United  States  or  their  officers,  and  have 
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not  oome  to  the  poflseflBion  of  the  vendee  fio  as  to  deprive  the 
vendor  of  his  light  {Nix  v.  OUve,  cited  in  Abbott  on  Shipping, 
893 ;  Bumham  v.  WtnsoTj  5  Law  R,  507.) 

We  do  not  perceive  that  an  entiy  of  the  goods  b^  the  vendee 
for  transportation  can  have  any  greater  efieet;  the  goods  still 
remain  in  the  legal  custody  of  the  United  States ;  bonds  are 
given  that  the  goods  shall  be  transported  and  delivered  to  the 
collector  of  castoms  at  the  port  of  Milwaukie,  or  in  default 
thereof  that  double  the  amount  of  duties  shall  be  paid,  and  in 
order  that  the  possession  of  the  United  States  may  not  be  deemed 
divested,  carriers  are  selected,  whose  boats  have  been  previously 
made  government  warehouses  for  the  purpose  of  receiving  and 
holding  goods  xinder  bonds  for  the  safe  keeping  and  delivery 
fliereof  to  the  proper  officers  of  the  United  States. 

The  actoaL  possession  was,  therefore,  in  the  carriers.    The  legal 
poflsession  of  the  United  States,  as  security  for  the  payment  of 
dodes,  was  the  only  qualification  of  the  carrier's  possession ;  and 
ndther  the  vendees  nor  their  agents  had  at  any  time  such  pos- 
Benon.    And  we  apprehend  that  the  true  principle  upon  which 
it  most  be  held  that  the  entry  of  the  goods  and  their  being  held 
by  the  government  to  secure  the  payment  of  duties,  does  not 
defeat  the  vendor's  right  to  stop,  is,  that  so  long  as  the  goods  are 
in  the  custody  of  the  government,  there  is  not,  and  cannot  be^ 
any  redaction  of  the  goods  by  the  vendee,  to  his  own  possession. 
They  are  kept,  for  the  time  being,  from  reaching  such  possession. 
By  this,  cf  course,  we  do  not  mean  that  enough  was  not  done 
by  the  vendors  to  perfect  the  contract  of  sale,  nor  that  the  pos- 
sesdon  of  the  carriers  was  not  for  many  purposes  to  be  deemed 
the  possession  of  the  actual  owners,  (the  vendees,)  but  the  pos- 
session of  the  carriers  was  a  possession  for  the  purpose  of  trans- 
portation  to  the  vendees,  and  was  subject  to  the  right  of  the  ven- 
dors  to  stop  the  goods,  if  those  events  which  create  that  right 
should  happen  while  the  goods  were  in  course  of  such  trans* 
portatioa. 

The  goods  had  not  come  to  the  actual  pofiseasion  of  any  agent 
of  the  vendees,  for  the  purpose  of  disposal.  Nor  did  the  carriers 
hold  them  subject  to  tiie  directions  of  the  vendees  for  disposal, 
nor  as  a  d^Kwit  in  a  warehouse,  subject  to  the  order  of  the 
vendees  for  disposal 
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The  only  substantial  change  in  the  conditions  of  the  goods 
was,  that  they  were  placed  in  a  course  of  transmission  to  the 
vendees,  and  were  in  the  actual  possession  of  a  middleman  for 
that  purpose ;  and  it  may  be  stated,  as  a  general  proposition,  that 
a  delivery  of  goods  to  a  carrier  or  other  agent  of  the  buyer  for 
the  purpose  of  being  carried  forward  to  the  buyer  does  not  ter- 
minate the  transit 

Mr.  Justice  Denio,  in  the  case  of  Harm  v.  PraM  in  the  Court 
of  Appeals,  above-mentioned,  (p.  262,)  states  the  rule  thus :  *'  It 
is  not  material  whether  the  person,  in  whose  possession  they  are 
when  the  seller  interposes  his  claim,  be  a  carrier,  a  warehouse 
keeper,  a  wharfinger,  packer  or  other  depositaiy,  or  an  agent  for 
the  purpose  of  forwarding,  nor  by  which  of  the  parties  to  the 
sale  he  was  employed.  He  may  be  the  agent  of  the  purchaser, 
designated,  paid  and  employed  by  him ;  yet,  if  the  purpose  of 
his  employment  is  to  e^ec^te  the  property  towards  its  destina- 
tion, or  to  aid  those  engaged  in  forwarding  it,  the  seller's  right 
to  stay  the  final  delivery  continues."  And  Mr.  Justice  Strong 
states,  in  substance,  the  same  rule.  Both  concur,  that  unless  the 
goods  have  come  to  the  possession  of  the  purchaser,  or  to  the 
possession  of  an  agent  who  is  the  vendee's  agent  for  the  disposal 
of  the  goods,  the  right  to  stop  them  continues. 

We  think,  therefore,  that  as  between  Yose,  livingtson  &  Com- 
pany and  the  BaUroad  Company,  the  former  had  the  right  to 
stop  the  goods  in  transitu  when  they  seized  the  goods,  and  had, 
by  their  claim  on  the  carrier,  done  dl  that  was  necessary  for  that 
purpose. 

IL  The  second  question  above  proposed  is,  whether  the  trans- 
actions between  the  vendees  and  the  present  plaintiff  (Holbrook 
k  Nelson)  defeated  the  right  of  Yose,  Livingston  &  Company  to 
stop  the  goods  before  that  right  was  exercised? 

This  question  assumes  the  correctness  of  the  forgoing  conclu- 
sion, that  the  goods  had  not  come  to  the  possession  of  the  ven- 
dees, but  were  in  the  hands  of  a  middleman  on  their  way  to  their 
destination,  and  as  against  the  vendees,  were  subject  to  the  ven- 
dors' right  to  stop  them. 

In  that  condition  of  the  goods  it  may  be  stated,  as  the  general 
rule,  that  a  mere  sale  of  the  property,  unaccompanied  by  delivery, 
or  by  anything  in  legal  contemplation  operating  as  a  diange  of 
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possession,  will  not  divest  the  nght  of  the  vendor  to  stop  the 
goods.  The  purchaser  &om  the  vendee,  in  such  case,  takes  only  the 
vendee's  right;  subject  to  the  contingency  which  may,  before  the 
goods  are  received,  entitle  the  original  vendor  to  resume  the  posses- 
sion and  hold  it  until  the  price  be  paid.  The  rule  of  the  common 
law  declared  in  the  stem  maxim,  nemo  plus  juris  quam  in  se  habet 
in  dlienum  transferre  potestj  furnishes  the  general  doctrine  on  this 
subject  The  severe  and  protracted  discussions  which  were  had 
in  tiie  celebrated  case  of  Lickiarraw  v.  Afasonj  in  which  an  excep- 
tion was  declared  to  exist  where  the  bill  of  lading  was  transferred, 
and  the  numerous  cases  in  England  and  this  country  in  which 
that  exception  is  recognized,  confirm  the  general  rule  no  less 
pointedly  than  if  they  were  direct  decisions  upon  the  point  The 
peculiar  effect  given  to  the  transfer  of  a  bill  of  lading  and  its 
alleged  quasi  negotiability  assume,  that  in  the  absence  of  an 
indorsement)  or  transfer  of  a  bill  of  lading,  a  sale  for  value  will 
not  be  sufficient  to  divest  the  right  of  stoppage  in  transitu. 

To  the  general  doctrine  that  the  second  vendee  in  such  case 
stands  in  no  better  situation  than  his  immediate  vendor.  (See 
also.  Craven  v.  Byder,  6  Taunt,  488 ;  SmaU  etoL  y.  Moates^  9 
Bing.,  574 ;  Dixon  v.  Tates^  6  Bam.  k  A.,  818 ;  McEwen  v. 
Smith,  6  Bolls  Appeals,  840 ;  2  Boss'  Leading  Gases  on  Com- 
mercial Law,  691 ;  86  Law  Lib. ;  Ihley  v.  Stuhbs^  9  Mass.,  71,  78,) 
and  the  opinions  of  the  Court  in  numerous  cases,  if  not  in  all, 
which  treat  of  the  question,  what  act  of  the  vendee  will  defeat 
the  vendor's  right,  state  or  assume  the  rule  to  be  that  no  sale  or 
transfer  while  the  goods  are  in  transit,  which  is  not  accompanied 
by  a  transfer  of  a  bill  of  lading  will  have  that  effect 

An  assignment  for  the  payment  of  debts  whether  directly  or 
to  trustees  for  that  purpose,  or  the  seizure  of  the  goods  under 
process  of  a  foreign  attachment  by  the  creditors  of  the  vendee, 
or  the  levy  of  an  execution  upon  the  goods  under  judgment 
against  such  vendee,  will  not  defeat  the  right  And  the  vendor's 
right  is  under  the  general  rule  held  paramount  to  any  lien  against 
the  purchaser.  And  in  the  discussion  of  the  cases  involving  the 
questions  arising  in  such  cases,  the  rule  above  stated  receives 
repeated  sanction,  not  merely  because  in  such  last  named  cases 
the  transferrees  have  not  paid  value,  but  also  as  in  case  of  a  sale 
to  a  sub-vendee  while  the  goods  are  in  transit,  the  equity  and 
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right  of  the  original  vendor  to  lesmne  poraeasion  for  his  unpaid 
purchase-money  is  prior  and  prefisrable.  {Harris  v.  Hartf  6  Duer, 
606 ;  17  N.  Y.  R,  250 ;  Stanton  v.  Myer,  16  Pick.,  467 ;  BeU 
V.  Mass,  5  Whart,  189 ;  1  Camp.,  282 ;  2  New.,  64 ;  2  Bing.  N.  C, 
88;  8  Bos.  &  P.,  42;  8  M.  &  R,  896;  Buddey  y.  Fumiss,  16 
Wend.,  187;  17  id.,  504;  Naylor  v.  Dennie,  8  Pick.,  198.) 

The  bankruptej  of  the  vendee  and  the  consequent  transfer  of 
his  title  to  assignees  in  bankruptcy  are  circumstances  which 
appear  in  a  large  proportion  of  the  cases  in  England,  where  the 
right  of  the  vendor  to  stop  the  goods  has  come  under  discussion 
and  been  sustained. 

The  right  therefore  continues  on  the  happening  of  the  insol* 
vency  of  the  vendee  while  the  goods  are  in  transit,  notwithstand- 
ing any  transfer  with  or  without  value  paid ;  or  any  lien  sought 
to  be  created,  save  only  in  the  excepted  case  of  a  transfer  of  the 
bill  of  lading  to  be  presently  noticed. 

The  execution  and  delivery  to  the  plaintifGa  herein  of  a  trans- 
fer of  the  goods  as  security  for  their  advances  on  the  10th  of 
July,  1867,  did  not  therefore  per  se  terminate  the  transit  There 
being  no  actual  delivery  and  nothing  being  done  by  the  carriers 
changing  their  relation  to  the  goods,  or  the  character  in  which 
they  held  them,  the  plaintifb  took  by  virtue  of  that  assignment 
only  such  right  as  the  vendees  had  acquired  and  held  subject  to 
the  right  of  stoppage.  The  order  of  the  same  date  on  the  engi- 
neer of  the  company  could  have  no  greater  effect  He  had  no 
possession  of  the  goods,  and  his  recognition  of  the  order  while 
the  goods  were  in  transit  could  have  no  operation  as  against  the 
defendants.  Besides,  that  order  was  not  presented  to  him  and 
its  obligation  reoogniased  until  the  10th  of  August,  which  was 
after  the  defendants  had  exercised  their  right  to  stop  the  iron. 

It  is  however  settled  that  an  assignment  of  a  bill  of  lading  for 
the  goods  made  to  a  third  person  for  a  valuable  consideration 
advanced  bona  fids  on.  the  feith  of  the  bill  of  lading  without 
notice  of  the  impending  insolvency  of  the  buyer,  or  of  other 
circumstances  which  would  make  such  transfer  inequitable  as 
against  the  vendor,  divests  the  right  of  the  vendor  to  stop  the 
goods,  as  against  such  bona  fids  holder  of  thebilL  {Idckbarrow  v. 
Afasan,  2  T.  R,  68*  6  id.,  867,  688 ;  1  H.  Bl.,  867;  2  id,  211;  6 
East,  19,  note.) 
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And  in  Owmng  T.  j^tnemi  (9  East^  506,)  it  is  held,  that  there 
being  no  ooUnsion  and  the  tranafeixee  having  no  nofcioe  of  any 
other  Gircxanstanoei  which  ought  in  fiedmess  to  have  pievented 
his  taking  the  bill,  his  knowledge  that  the  goods  had  not  been 
paid  &r  in  money,  did  not  render  the  transfer  to  him  invalid. 

This  qnalification  of  the  role  is  liable  to  some  oritioism ;  for 
where  there  has  been  no  deliveiy  of  the. goods,  and  the  trans- 
feree acts  npon  the  £dth  of  the  bill  of  lading,  he  neoessarilj 
knows  that  the  goods  are  in  transLt,  and  that  if  not  paid  for  the j 
are  snbject  to  the  v^idor's  right  to  stop  them  if  the  vendee  be- 
comes insolvent  It  would  not  therefore  be  inequitable  to  hold 
that,  with  such  knowledge  and  knowledge  also  that  the  goods 
have  not  been  paid  for,  he  makes  his  advances  subject  to  the 
vendor's  right,  and  does  so  voluntarily  with  knowledge  of  all 
the  fiMSts. 

In  the  present  case  the  plainti£b  were  informed  by  the  receipt 
at  the  foot  of  the  bill  of  parcels  that  the  iron  was  purchased  on 
credit^  and  had  not  been  paid  for,  otherwise  than  by  the  vendees' 
notes  with  collateral  security.  Ilus  bill  of  parcels  was  delivered 
to  them,  according  to  the  testimony  of  the  plaintifE^,  Holbrook, 
himself,  at  the  time  he  made  the  advanca  (See  Wright  v.  (hmp- 
leU,  4  Burr.,  2046, 1  Bl.  R,  628 ;  (MdwOl  v.  BaU,  1  T.  B.,  206 ; 
HOibert  ▼.  Charter,  id.,  745.) 

But  without  resting  upon  this  as  an  impeachment  of  the  hona 
fides  of  the  plaintifib,  there  are  other  objections  to  their  claim  to 
hold  as  transferrees  of  a  bill  of  lading. 

The  paper  signed  by  the  carriers  is  a  mere  receipt;  it  is  not  in 
form  a  bill  of  lading.  It  does  not  express  the  contract  made  by  the 
carriers,  nor  indeed  any  contract  by  them.  By  its  termsthe  goods 
are  not  made  deliverable  to  any  one,  nor  to  order  or  assigns,  and 
it  seems  to  me,  that  it  would  be  extending  the  idea  of  negotia- 
Ulity  or  *^  quasi  negotiability  "  a  great  way,  to  hold  that  such  a 
pi^)er  was  the  subject  of  transfer  within  the  rule  insisted  upon. 

The  very  terms  "to  order"  or  "assigns"  are  much  dwelt  upon 
in  the  discussion  in  LiMarrcw  v.  MomUj  and  Chief  Justice  Pab- 
80HB  in  his  work  on  Maritime  Law,  assumes  them  to  be  "  a 
part  of  a  bill  of  lading,"  though  it  is  doubted  whether  they  are 
essential.  And  a  bill  of  lading  is  called  a  maritime  contract,  a  sea 
document,  not  applicable  to  land  carriage  or  inland  carriers  by 
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water,  {Bryans  y.  Uix^  4  Mees.  &  Welsb.,  776,)  or  the  written 
evidenoe  of  a  ooatract  for  the  carriage  and  deliveiy  of  goods 
sent  by  sea. 

Whether  Uie  pecnliar  effect  given  to  the  transfer  of  a  bill  of 
lading  arises  solely  fiom  the  usage  of  merchants  and  the  conve- 
nience of  trade,  or  because  it  is  expressed  in  such  form  that  its 
transfer  operates  to  create  a  new  contract  between  the  carrier  and 
the  transfemie,  or  becauBe  the  vendor  by  Buffering  a  document  of 
title  in  that  form  to  come  into  the  control  of  the  vendee  invites 
the  fidth  and  confidence  of  those  with  whom  such  vendee  may 
deal,  and  who  may  advance  money  on  the  faith  thereof,  neither 
of  these  considerations  can  apply  to  the  anomalous  instrument 
given  by  the  carriers  in  this  case. 

The  reason  why  the  carriers  executed  a  mere  acknowledgment 
of  the  receipt  of  the  goods  is  readily  seen.  They  had,  prior  to 
the  delivery  of  these  goods  to  them  for  carriage,  become  govern- 
ment warehousemen.  On  the  delivery  of  these  goods  they  could 
not,  with  safety  to  themselves,  give  an  ordinary  bill  of  lading 
therefor;  they  were  under  a  heavy  responsibility  to  the  govern- 
ment, and  bound  to  deliver  the  property  to  the  collector.  If  an 
unqualified  bill  of  lading  had  been  executed  according  to  the 
usual  form,  containing  a  contract  to  carry  and  deliver,  they  would 
have  been  themselves  in  danger,  should  the  bill  of  lading  be 
transferred  to  a  bona  fide  purchaser  for  value;  since,  in  such  case, 
the  carriers  are  held  bound  according  to  its  very  terms,  with  a 
strictness  amounting  to  an  estoppel,  which  precludes  proof  that 
they  are  not  bound  to  deliver  absolutely.  ( Ward  v.  Whitney,  8 
Sandf.,  899;  Didcersm  v.  Seelye,  12  Barb.,  99;  Creery  v.  Holly^ 
14  Wend.,  26;  4  Ham.,  884;  11  CJonn.,  40.) 

The  paper  which  they  executed  was  a  mere  receipt  acknow- 
ledging their  possession  of  the  goods,  but  leaving  it  open  to 
ascertainment  by  other  proof,  (including  the  bonds  given  to  the 
United  States  for  the  delivery  to  the  collector  of  the  port  of  Mil- 
waukie,)  to  determine  the  nature  and  extent  of  the  duty  assumed 
by  them. 

I  am  not  satisfied  that  the  transfer  of  this  receipt  placed  the 
plaintiflb  in  any  better  position  than  they  already  were,  under  the 
previous  assignment,  except  that  possibly  if  they  had,  by  virtue 
of  such  transfer  and  prior  to  the  exercise  of  the  right  of  stop- 
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page  by  the  defendants,  obtained  from  tibe  carrieis  a  recognition 
of  the  tranafer,  the  right  to  stop  may  have  been  defeated  on  a 
ground  to  be  presently  noticed. 

The  case  of  Dows  v.  Perrinj  (16  N.  Y.  R.,  825,)  may,  perhaps, 
be  sapposed  to  conflict  with  this  view,  and  to  warrant  the  plain- 
ti&'  claim  to  hold  as  assignees  of  a  bill  of  lading.  The  precise 
form  of  the  paper  under  which  a  transfer  was  claimed,  is  not 
stated  in  the  report  of  that  case,  and  the  decision  proceeds  on  a 
groond  which  was  fatal  to  the  transfer,  whether  ^e  paper  was 
deemed  a  bill  of  lading  or  not  And  besides,  although  the  pro* 
perty  was  not  deliyerable  to  order  or  to  assigns,  it  was  substan- 
tiaDy  the  same  as  if  those  words  had  been  in  the  paper,  and  that 
had  been  indorsed  by  the  shippers  to  the  transferree,  for  it  stated, 
upon  its  &ce,  "that  the  shipment  was  made  on  his  account,^^  and 
this  was  deemed,  by  the  Chief  Justice,  to  haye  had  the  same 
effect  as  if  the  shippers  had  taken  a  bill  of  lading  to  the  owner's 
order,  and  indorsed  it 

Whether  the  receipt  given  by  a  carrier  for  inland  transporta- 
tion is  in  any  case  so  far  negotiable,  that  its  transfer  will  defeat 
the  right  to  stop  the  goods  is  not  a  point  raised  in  that  case. 
{Bryan  v.  Nuc,  4  Mees.  &  Welsh.,  775.) 

The  case  of  Jenkyns  v.  Ushome,  (7  Mann.  &  Grang.,  680,)  holds 
that  a  delivery  order  forwarded  to  a  purchaser  from  the  vendee 
does  not  defeat  the  right  of  stoppage,  and  contains  a  useful 
discussion  of  this  subject  by  Chief  Justice  TmDAii.  And  see 
Akerman  v.  Humphrey^  (1  Carr.  &  P.,  58,)  where  the  assignment 
of  a  shipping  note,  accompanied  by  a  delivery  order,  is  held  not 
to  defeat  the  vendor's  right  {McEwen  v.  Smith,  ubi  supra.) 

But  there  is  another  difficulty  in  the  way  of  the  plaintifiBs'  claim 
to  hold  as  transferrees  of  a  bill  of  lading. 

Their  advances  were  made  before  the  transfer  of  the  receipt 

If  any  importance  is  to  be  given  to  the  transfer  of  goods  in  / 
transit,  arising  from  the  actual  negotiation  of  a  bill  of  lading — : 
and  that  is  the  point  of  the  cases — then  tiie  advances  for  which! 
the  transferree  claims  should  be  made  on  the  £sdth  of  the  bill  of' 
lading. 

Here  the  advances  were  not  so  made;  true,  the  borrowers 
promised  to  procure  and  deliver  bills  of  lading,  but  an  advance 
on  such  a  promise  is  not  an  advance  on  the  &ith  of  the  bill. 


/ 


112  CASES  Hr  THE  SUPEBIOB  OOUBT. 

Holbrook  ttalr,  Y ooe  et  cU. 

■^■i^W^i^— —— —  I    111         II     -■     I  Ml    ■  I  I    I     ■      ■■    ■     ■  ■    I 

Notwitbstanding  these  suggestions,  it  must  be  conceded  that 
after  these  tiansfeis  by  the  vendees  to  the  plaintiff,  (the  power 
of  the  President  of  the  Bailroad  Company  to  make  the  transfer 
being.aBSumed,)  if  the  plaintiffli  had  applied  to  the  carriers  who 
were  in  posaenion  of  the  goods,  and  obtained  from  them  a  recog- 
nition of  the  transfer,  and  an  express  or  implied  undertaking 
lo  hold  the  goods  for  their  account,  the  case  would  have  pre- 
sented an  important  feature,  assimilating  it  to  those  which  hold 
that  where  the  tsarrier  enters  into  a  new  anrangement  with  the 
consignee,  distinct  j&om  the  agreement  to  carry,  by  which  he 
agrees  to  hold  the  goods  as  the  property  of  the  consignee  and  at 
his  disposal,  this  is  a  termination  of  the  transit  Whether  this 
can  be  done  before  the  goods  reach  the  place  of  destination,  and 
under  what  circumstances  such  a  recognition  of  a  transfer  by  the 
vendee  to  a  third  person  will  have  the  effect  mentioned,  it  is  not 
necessary  to  consider  here,  for  this  reason ;  the  plaintiffi  have 
not  shown  that  notice  of  the  transfer  was  given  to  the  carriers, 
or  their  recognition  of  the  plaintLBb'  claim  obtained  before  the 
defendants  asserted  their  right  to  stop  the  goods  and  made  their 
claim  on  the  carriers.  Both  were  done  on  the  1st  day  of  Au- 
gust, but  which  was  the  first  in  order,  the  witness  could  not  state ; 
and  before  that  day  the  vendees  had  fidled,  and  their  notes  had 
been  protested,  and  the  plaintiiSb,  as  early  as  the  25th  of  July,  had 
knowledge  that  the  vendees'  notes  had  been  protested]  at  that 
time  they  had  reason  to  anticipate  the  exercise  of  the  right  of 
stoppage  in  transitu  by  the  vendors  of  the  iron. 

My  conclusion  is,  that  the  defendants,  Yose,  Livingston  & 
Company  (the  vendors)  had  the  right  to  stop  the  goods. 

I  reach  this  conclusion  without  calling  in  question  the  autho- 
rity of  the  President  of  the  Bailroad  Company  to  make  the  pledge, 
which  does  not  appear  to  me  to  be  free  from  doubt 

The  defendants  should  have  judgment 

Ordered  judgment  for  the  defendants. 


NEW  TOEK— JANUABT,  1860.  ^  ^ 


Fbangib  CfsLLATLY,  BeceLver,  &c,  Plaintiff  and  Bespondenti  v. 
John  LowerYi  Defendant  and  Appellant 

L  The  taking  of  a  note,  in  New  York,  from  the  agent  of  another  for  the  par* 
poae  of  carrying  it  to  the  principal  by  whom  it  had  been  entraated  to  inch 
agent)  and  carrying  it  to  auch  principal,  in  New  Jersey,  and  delivering  it  to 
him,  18  not  sufficient  to  charge  the  person  so  carrying  the  note,  in  an  action 
for  converting  the  note  to  hia  own  use,  in  &yor  of  judgment  creditors  of  » 
firm  by  whom  the  note  had  been  fraudulently  assigned  to  the  said  prindpaL 

2l  The  general  partner  in  a  limited  partnership  had,  in  fraud  of  the  creditort 
and  of  his  q>ecial  partner,  transferred  certain  notes  to  his  father  living  in 
New  Jersey.  The  defendant  who  had  advanced  to  the  special  partner  the 
capital  of  the  firm,  demanded  from  the  &ther  a  portion  of  the  amount  so 
tranaferred,  threatening  suit^  declaring  he  would  have  it  firom  the  lather, 
but  without  having  any  thing  with  which  the  fraudulent  general  partner's 
name  was  connected.  Thereupon  the  fitther  gave  the  defendant  an  order  on 
hia  agent  in  New  York  for  two  of  the  notes.  The  defendant  went  the  next 
day  to  New  York  to  such  agent  and  delivered  the  order,  and  was  shown 
one  of  the  notes.  He  took  it^  saw  the  name  of  such  general  partner  was 
on  it,  (he  being  payee, )  and  by  the  first  conveyance  thereafter  he  went  to 
New  Jersey,  declared  he  would  not  take  notes  with  that  name  upon  them, 
but  would  have  the  individual  property  of  the  fitther;  delivered  the  father 
the  note,  and  received  from  him  his  own  (the  father's)  notes. 

Sdif  that  the  defendant  is  not  liable  to  a  receiver  for  the  benefit  of  the 
creditors  of  the  limited  partnership,  as  for  a  conversion  to  his  own  use  of 
the  note  so  received  from  such  agent  in  New  York  and  carried  to  New 
Jersey. 

8.  A  party  who  has  caoaed  a  deposition  to  be  taken  on  his  own  behalf  does 
not  neoeasaiily,  by  offering  and  reading  parts  of  it  in  evidence,  bind  him- 
self  to  read  it  all,  nor  make  the  whole  of  it  evidence  offered  and  pot  in 
by  himself  nor  make  answers  which  are  irrelevant  or  incompetent  admit* 
aible; 

4.  In  this  respect  the  deposition  of  a  party  taken  on  his  own  behalf  stands  on 
the  same  footing  as  any  other  depositioa  If  the  answers  which  the  party 
taking  the  deposition  declines  to  read  are  relevant  and  competent,  the  other 
party  may  re^d  them,  or  cause  them  to  be  read,  and  use  them  as  evidence 
in  his  own  favor. 

5.  In  an  action  to  recover  the  value  of  a  promissory  note,  alleged  to  have  been 
converted  to  the  defendant's  use,  judgments,  against  the  maker  and  execu« 
tions  returned  unsatisfied  having  been  put  in  evidence  to  show  that  the 
note  was  of  no  value  by  reason  of  the  insolvency  of  the  maker,  it  seems  to 
be  admissible  for  the  defendant  to  go  fiirther  and  prove  that  all  equitable 
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xemedies  are  ezbaufited  by  proceedings  against  such  maker  supplemmtal  to 
execution,  his  examination,  &c.,  and  that  no  property  could  be  discovered. 
(Before  Hoffman  and  Woodbuff,  J.  J.) 

Heard,  NoTember  16th,  1859 ;  decided,  January  28th,  1860. 

« 

This  is  an  appeal  by  the  defendant  from  a  judgment  for 
$2,886.49  damages  and  costs,  entered  in  the  plaintiff's  favor,  on 
the  decision  of  John  P»  Crosby,  Esq.,  Referee,  before  whom  the 
action  was  tried. 

The  plaintiff  is  the  Receiver,  appointed  at  the  instance  of  judg- 
ment creditors,  of  a  limited  copartnership  firm  carrying  on  busi- 
ness in  New  York,  under  the  name  of  "  Ebenezer  Cook,"  in 
which  Ebenezer  Cook  was  the  general  partner,  and  one  John  A. 
Lowery,  the  son  of  the  defendant,  was  the  special  partner,  and 
liad  contributed,  as  such,  $8,000  to  the  capita]  stock.  The  capi- 
tal so  contributed  by  John  A.  Lowery,  his  father,  the  present 
defendant,  had  advanced  to  him  for  that  purpose. 

The  complaint,  in  substance,  states  that  the  firm  became  insol- 
vent in  February,  1854,  and  that  the  property  of  the  firm,  then  and 
immediately  after,  consisted  of  (amoDg  other  things)  three  notes 
of  one  McCoy,  each  for  $2,008 :  that  those  notes  were,  without 
any  consideration  paid  therefor,  procured  by  the  defendant  from 
a  creditor  of  the  said  Ebenezer,  to  whom  the  latter  had,  with 
intent  to  give  him  an  illegal  preference,  transferred  them,  and 
were  disposed  of  by  the  defendant  for  his  own  use ;  and  the 
plaintiff  thereupon  demands  judgment  for  the  value  of  the  notes. 
The  answer  sufficiently  put  the  allegations  in  issue  which  involved 
the  defendant  in  any  liability,  denying  that  he  obtained  or  dis- 
posed of  any  notes  of  McCoy,  and  averring  that  the  only  time 
he  ever  saw  or  had  either  of  them  in  his  custody  was  for  the 
space  of  one  day,  when  he  received  it  from  the  possession  of  one 
Sherman,  who  held  it  subject  to  the  order  of  one  Thomas  Cook ; 
that  he  so  received  it  for  the  sole  purpose  of  carrying  it  to  the 
said  Thomas  Cook,  and  he  did  so  carry  it,  and  did  not,  in  any 
manner,  dispose  of  it  for  his  own  benefit 

The  Referee  found  as  follows : 

"  I  find  the  following  facts,  as  established  by  the  proof: 

"  That,  in  the  year  1853,  a  limited  partnership,  under  the 
statute,  was  formed  between  Ebenezer  Cook,  as  general  partner. 
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and  John  A«  Loweiy,  the  son  of  the  defendant,  as  special  part- 
ner;  the  special  partner  contributing  to  the  capital  of  said  part* 
nenship  the  sum  of  eight  thousand  dollars ;  that,  in  or  about 
February,  1864,  the  said  partnership  became  embarrassed,  and 
shortly  after  insolyent;  and  that,  while  in  a  state  of  embarrass* 
ment,  and  in  contemplation  of  insolvency,  the  said  Ebenezer 
Cook  sold  all  the  effects  of  said  partnership  to  one  Sobert  McCk>y, 
taking  his  notes  as  payment  therefor. 

"  That  the  said  Ebenezer  Cook  paid  over  to  his  father,  Thomas 
Cook,  on  or  about  the  first  February,  1854,  two  of  said  notes, 
with  other  property,  in  payment  of  an  old  indebtedness  of  his 
to  his  said  &ther,  with  intent  to  give  him  a  preference  over  the 
creditors  of  the  said  partnership ;  that  each  of  said  notes  was 
dated  Ist  February,  1864,  one  being  payable  in  nine  months  and 
the  other  in  fifteen  months  after  date. 

"  That,  afterwards,  the  defendant,  knowing  of  the  insolvency 
of  said  partnership,  and  of  the  circumstances  under  which  said 
Thomas  Cook  received  the  said  two  notes,  received  one  of  them 
firom  the  s^d  Thomas  Cook,  being  the  note  payable  fifteen 
months  afi;er  date,  without  any  consideration  being  given  there* 
far,  which  he  afterwards  exchanged  with  said  Thomas  Cook  for 
a  note  of  said  Thomas  Cook  of  like  amount,  and  payable  ten 
days  after  the  said  McCoy's  note  was  payable. 

"I  do  further  find  that  the  plaintiff  has  been  duly  appointed 
the  Beceiver  of  all  the  property  and  effects,  equitable  interests 
and  things  in  action  of  the  said  Ebenezer  Cook. 

*'  I  do  therefore  find,  as  a  conclusion  of  law,  that  the  said 
defendant  is  liable  to  the  said  plaintiff  for  the  amount  of  the  said 
note  of  Thomas  Cook,  so  received  by  the  defendant  firom  Tho- 
mas Cook,  in  exchange  for  the  note  of  Bobert  McCoy,  held  by 
said  defendant,  with  interest;  and  I  therefore  give  judgment  for 
the  plaintiff  against  the  defendant  for  the  sum  of  two  thousand 
and  eight  dollars,  with  interest  from  the  fourteenth  day  of  May, 
one  thousand  eight  hundred  and  fifty-five,  amounting  in  the 
whole  to  twenty-five  hundred  and  twenty  dollars  and  twenty-six 
cents,  and  the  costs  of  this  action." 

The  proofs  upon  which  the  Eeferee  found  that  the  defendant 
received  one  of  the  notes  made  by  McCoy,  from  Thomas  Cook, 
which  he  afterwarda  exchanged  with  said  Cook,  for  the  note  of 
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the  latter,  and  upon  which  the  Be&ree  bases  his  oondosion  that 
the  defendant  is  liable  as  for  a  conyersion  of  the  McCoy  note^ 
w^re: 

That  at  the  time  of  the  insolvency  of  the  firm,  and  the  sale  of 
the  property  by  Ebenezer  Cook,  for  the  notes  of  McCoy,  the 
special  partner,  (John  A.  Lowery,)  and  his  &ther,  the  present 
defendant,  were  in  Europa  On  their  return  they  fonnd  that 
Ebenezer  Cook  had  made  such  sale,  and  disposed  of  all  the 
McCoy  notes,  distributing  them  to  various  parties ;  and  among 
other  dispositions,  he  gave  to  his  own  father,  Thomas  Cook,  who 
resided  at  Point  Pleasant,  Ocean  comity,  in  New  Jersey,  three 
of  such  notes,  each  for  $2,008,  for  a  debt  which  he  owed  to  his 
£ither.  Thomas' Lowery,  on  the  24th  of  October,  1864,  went  to 
New  Jersey  to  see  Thomas  Cook,  at  his  house ;  complained  that 
Cook  had  thus  received,  in  payment  of  an  old  debt,  notes  which 
were  the  proceeds  of  his  (Loweiy's)  son's  money,  and  claimed 
that  he  was  entitled  to  receive  part  c£  the  amount,  and  threatened 
that  unless  some  arrangement  was  made  he  would  commence 
a  suit  to  prevent  Thomas  Cook's  collecting  the  McCoy  notes. 
Thomas  Cook  agreed  to  let  him  have  $4,000  in  McCoy  notes, 
and  gave  him  an  order  on  B.  B.  Sherman,  of  New  York,  for 
two  of  the  notes,  they  having  been  left,  by  Thomas  Cook,  in 
Sherman's  hands  for  collection  for  his  account  The  defendant 
remained  over  night,  and  on  the  26th  came  to  New  York,  pre- 
sented the  order  to  Sherman,  and  Sherman  handed  him  one  note, 
the  other  being  in  Bank.  Defendant  took  it,  and  seeing  the 
name  of  Ebenezer  Cook  upon  it  as  indorser,  (he  being  the  payee,) 
and  being  unwilling  to  receive  any  notes  having  his  name  upon 
them,  he  took  the  first  conveyance,  and  returned  to  Thomas 
Cook,  in  New  Jersey,  (on  the  26th,)  told  him  that  he  would  not 
have  a  note  with  Ebenezer  Cook's  name  on  it,  gave  him  the  note, 
and  asked  him  for  his  own,  Thomas  Cook's,  notes,  and  they  were 
given  him,  viz.,  two  notes,  each  for  $2,008,  indorsed  by  a  son- 
in-law  of  Cook,  Robert  Pharo. 

On  the  trial  the  defendant's  counsel  produced  a  deposition 
made  by  the  defendant,  in  his  own  behalf,  and  read  parts  thereof^ 
but  declined  reading  a  certain  answer  contained  in  the  deposition 
made  by  the  witness  to  questions  put  by  his  own  counsel.  The 
plaintiff's  counsel  insisted  and  the  Beferee  held  that  as  the  answer 
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was  a  reply  in  writing,  to  a  question  put  by  his  own  counsel,  the 
defendant  was  not  at  liberty  to  decline  reading  it,  and  lie  ruled 
that  the  answer  was  therefore  in  evidence,  and  he  thereupon  per- 
mitted  the  plaintiff  to  give  other  testimony  which,  but  for  his 
ruling  that  such  answer  was  in  evidence,  as  if  put  in  evidenee  by 
the  defendant  might  have  been  irrelevant  and  inadmissible. 

For  the  purpose  of  showing  that  McCoy's  notCi  to  recover  tiie 
value  of  which,-  this  ^tion  was  brought,  was  of  no  value,  thd 
maker  being  insolvent^  the  defendant  put  in  evidence  several 
judgm^its,  recovered  at  about  the  time  the  said  note  became 
payable,  (some  before  and  some  after,  and  embracing  a  period  of 
about  one  year,)  and  executions  issued  thereon  returned  unsatis- 
fied. He  then  offered  proof  that  proceedings  supplemental  to 
execution  had  been  taken,  imd  to  show  that  they  were  ineffectual, 
and  no  prepay  of  McCoy  could  be  discovered.  His  the  Beferee 
exdttded. 

The  defendant  appealed  from  the  judgment  entered  on  the 
Be&ree's  decision,  to  the  General  Term. 

.  Albert  OourdaaOj  for  ihe  defendant  (appellant). 

L  The  Beferee  clearly  erred  in  the  decision  he  made,  that  an 
answer  which  defendant's  counsel  declined  to  read  in  evidencei 
was  as  matter  of  law  in  evidence,  and  was  defendant's  evidence. 

No  different  rule  (though  the  Beferee  held  otherwise)  exists 
where  the  testimony  is  taken  in  writing,  prior  to  the  trial,  than 
where  the  witness  is  produced  in  Court 

1.  In  either  case,  before  the  answer  is  actually  given,  the  ques* 
tion  may  be  waived  and  withdrawn. 

2.  It  was  as  competent  for  the  defendant  to  waive  the  question, 
as  it  was  for  the  plaintiff  to  waive  his  objection. 

3.  The  answer  in  the  deposition,  was  not  in  evidence — was 
not  ^ven — until  actually  read  to  the  Beferee,  any  more  than  an 
answer  to  an  oral  question  would  be,  before  it  was  uttered. 

It  being  on  the  paper  was  of  no  importance. 

XL  The  Beferee  should  have  allowed  the  testimony,  as  to  the 
proceedings  supplemental  to  execution  against  McCoy. 

nL  There  is  no  evidence  to  sustain  the  Beferee's  judgment 

1.  There  is  no  proof  that  the  firm  of  E.  Cook,  or  Ebenezer 
Cook  individually,  was  either  insolvent,  or  contemplated  insol* 
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yencj)  when  the  notes  of  Bobert  McCoy  were  paid  to  Thomas 
Cook. 

2.  The  Sefeiee  ened  in  holding  that  the  defendant  eyer  became 
possessed  of  the  note  made  by  Robert  McCoy. 

(a.)  The  note  made  by  McCoy  was  held  by  B.  B.  Sherman  (sub* 
ject  to  a  lien)  for,  and  as  the  property  of  Thomas  Cook. 

(fi.)  When  Mr.  Lowery  carried  it  fiom  Sherman  to  Cook,  he 
did  no  more  than  carry  it  from  an  agent  to  the  principal. 

(c.)  What  transpired  was  no  more  a  negotiation  by  Lowery  of 
the  McCoy  note,  than  if  Lowery  had  received  the  McCoy  note 
directly  from  Thomas  Cook,  to  inquire,  preliminary  to  accepting 
it^  whether  he  oaght  to  do  so ;  and  had  returned  it  saying  "  it  is 
not  satisfactory,  you  must  give  me  something  else." 

{d)  It  seems  monstrous  to  say,  that  keeping  the  noto  long  enough 
to  carry  it  to  Thomas  Cook  and  refuse  to  accept  it,  was  retaining 
it  for  the  purpose  of  obtaining  from  Thomas  Cook  other  security 
in  place  of  it 

8.  The  defendant  ^rtainly  sought  something  different  from 
what  the  McCoy  notes  proved  to  be.  Surely,  then,  he  had  a 
right  to  say  that  he  would  not  accept  them. 

4.  Even  in  the  view  which  the  Beferee  took  of  the  fiicts,  it  is 
a  strained  conclusion  to  hold  that  the  delivery  of  the  McCoy 
note,  by  Lowery  to  Thomas  Cook,  and  the  delivery  to  Lowery 
by  Thomas  Cook  of  the  latter's  own  note,  was  a  negotiation  by 
Lowery  of  the  McCoy  note. 

6.  It  seems  but  fidr  that  if  Mr.  Lowery  for  a  moment  held  one 
of  the  McCoy  notes,  even  under  an  agreement  with  Thomas 
Cook,  to  take  it,  that  there  should  be  a  locus  pcenitentioB  within 
which  he  might  withdraw  from  an  illegal  contract 

a.  In  any  view,  Mr.  Lowery  had  but  the  most  technical  sort 
of  possession  of  the  McCoy  note.  He  restored  it  speedily,  to  the 
very  person  from  whom  (through  an  agent)  he  received  it; 
and  that  person's  liability  (if  any  existed)  for  the  original  taking 
of  it,  by  him  from  B.  Cook,  was  unaffected  by  what  occurred 
between  him  and  Mr.  Lowery.  Mr.  Lowery's  acts  have  not 
impaired  the  estate  of  Ebenezer  Cook,  diminished  the  assets  nor 
damaged  the  estate  in  any  manner  or  degree. 
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Jdm  K  Parsons^  for  the  plaintiff  (respondent). 

L  If  the  McCoy  note  was  transfened  to  Thomas  Cook,  by 
£benezer  Cook,  in  contemplation  of  the  insolvency  of  himseli^  or 
of  the  special  partnership,  with  the  intent  of  giving  him  a  prefer- 
ence over  creditors  of  Ebenezer  Cook,  or  of  the  partnership,  such 
transfer  was  absolutely  void,  as  against  the  plaintiff,  representing 
the  rights  of  creditors.  No  title  passed  to  Thomas  Cook.  The 
note  remained  the  note  of  the  partnership.  The  defendant  could 
obtain  no  title  to  it  from  Thomas  Cook,  and  if  he  obtained  and 
converted  the  note,  he  is  responsible  to  the  plaintiff.  Especially  is 
this  so  where  the  defendant  had  notice  of  all  the  facts,  and  gave 
no  consideration  for  the  note.  (2  B.  S.,  4th  ed.,  p.  175,  §§  20,  21.) 

3.  The  defendant  did  receive  the  McCoy  note  payable  at  fifteen 
months,  and  converted  it  to  his  own  use. 

IL  The  rulings  of  the  Beferee  are  correct  An  answer  in  a 
deposition  produced  by  the  defendant  could  not  be  waived  by 
him — and  that  answer  being  in  evidence,  made  the  plaintiff's 
question  admissible. 

nX  The  defendant,  who  effected  the  partnership  arrangement 
himself,  using  the  name  of  his  son,  a  boy  seventeen  years  of  age, 
for  whose  support  and  maintenance  he  was  chargeable,  and 
himself  advanced  the  special  capital,  was  not  a  creditor  of  the 
partnership. 

Thomas  Cook  owed  him  nothing.  He  ascertains  that  Thomas 
Cook  has  obtained  the  McCoy  notes— *  visits  him  for  the  purpose 
of  compelling  him  to  surrender  them  to  him — procures  from 
Thomas  Cook  an  order  for  two  of  them,  knowing  them  to  be 
assets  of  the  partnership,  calls  on  Mr.  Sherman  and  receives 
one,  makes  no  objection  to  it — doubtless  then,  is  advised  of  the 
danger  of  the  transaction — returns  to  Thomas  Cook,  not  to  sur- 
render the  note,  but  to  ask  him  to  take  the  McCoy  notes,  and  in 
place  of  them  give  his  own  notes  of  the  same  amount  He  did 
not  want  notes  with  Ebenezer  Cook's  name  on,  for  it  would 
implicate  his  son,  intending  to  retain  all  the  benefit  of  the  trans- 
action, but  to  shift  the  responsibility  on  Thomas  Cook.  He 
holds  the  note  till  after  he  has  got  Thomas  Cook's  notes  safely 
in  his  hands.  He  does  realize,  in  fiu^t,  $1,000,  having  no  shadow 
of  daim,  while  creditors  receive  nothing. 
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The  questions  are  all  of  £Eict  In  such  a  case  the  CJourt  will 
not  disturb  the  condusioDS  of  the  Beferee. 

By  thb  Coubt — Woodbuff,  J.  We  think  the  Be&ree  erred 
in  holding  that  there  is  any  foundation  whatever  for  this  action. 
Taking  the  facts  as  strongly  in  the  plaintiff's  &yor  as  any  evi- 
dence in  the  cause  will  warrant,  Ebenezer  Cook  the  partner  of 
the  defendant's  son,  had  transferred  to  his  father,  Thomas  Cook, 
the  property  of  the  firm  by  a  conveyance  which  was  fraudulent 
and  void  as  against  the  creditors  of  the  firm,  and  which  was  also 
void  as  against  the  defendant's  said  son  (the  partner.)  The 
property  so  transferred  consisted  of  notes  of  one  McCoy.  The 
defendant  insisted  that  by  receiving  the  property  so  transferred, 
Thomas  Cook  had  in  &ct  received  property  belonging  to  his  son 
and  in  effect  received  what  the  son  had  contributed  as  capital, 
which  capital  had  been  advanced  to  the  son  by  him,  the  defend- 
ant^ and  making  that  claim  he  demanded  that  compensation 
should  be  made  to  himself  and  threatened  a  suit  if  it  was  not 
made. 

Under  the  influence  of  this  demand,  Thomas  Cook  gave  him 
an  order  on  B.  B.  Sherman  for  two  of  the  notes  made  by  Mc- 
Coy. 

The  evidence  to  our  minds  shows,  by  a  decided  preponderance, 
that  when  the  demand  was  made  and  the  order  was  given  and 
received,  the  defendant  had  refused  to  take  any  part  of  the  pro- 
perty which  had  belonged  to  the  firm'  and  did  not  intend  to  re- 
ceive any  such  property,  and  was  not  aware  when  he  took  the 
order,  that  the  notes  it  was  proposed  he  shoidd  receive  from  Sher- 
man were  the  property  of  the  firm ;  but  the  Beferee  has  found 
otherwise:  and  let  it  therefore  be  assumed  that  h^knew  that  the 
McCoy  notes  were  the  identical  notes  which  had  been  fraudu- 
lently transferred  to  Thomas  Cook. 

It  is  however  plainly  shown  that  he  did  not  know  that  they 
bore  the  indorsement  of  Ebenezer  Cook,  the  fraudulent  partner. 

He  presented  the  order.  One  note  was  given  to  him  and  on 
discovering  that  it  bore  the  indorsement  of  Ebenezer  Cook,  he 
returned  by  the  first  conveyance  to  Thomas  Cook,  and  demanded 
other  notes  instead  of  those  mentioned  in  the  order,  and  Thomas 
Cook  gave  him  his  own  notes. 
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It  is  not  and  cannot  be  claimed  that  if  on  tlie  fii6t  interview 
Thomas  Cook  had  paid  him  two  thousand  doIlaTS  or  any  other 
som  in  money,  the  defendant  would  have  been  in  any  manner 
liable  to  the  present  plaintiff.  It  would  hate  b^n  a  payment  of 
money  which  Thomas  Cbok  was  hot  bound  to  make,  but  which 
he  would  be  denned  to  have  voluntarily  made,  and  in  which 
neithear  the  plaintiff  nor  any  creditor  of  Ebenezer  Cook  had  any 
interest. 

So  if  Thomas  Oook  had  at  that  first  interview  delivered  to 
him  his  own  notes  indorsed  by  his  son-in-law,  the  same  notes 
which  he  did  give  him  at  the  second  interview,  it  would  have 
been  equally  dear  that  the  plaintiff  had  no  interest  therein,  and 
the  creditors  whom  he  represents  would  have  had  no  concern 
therewith. 

So  if  the  defendant  had  found  the  McOoy  notes  in  the  hands 
of  Thomas  Cook  and  had  agreed  to  accept  two  of  them,  but  on 
their  being  produced  and  handed  to  him  he  had  examined  them, 
and  finding'  the  name  of  E.  Cook  upon  them,  refused  to 
accept  them  in  satisfisKStion  of  the  claim  he  was  urging,  and  there- 
upon Th(»nas  Cook's  notes  had  been  given  to  him,  liiere  would 
not  have  been  the  slightest  ground  to  daim  that  he  was  liable 
as  for  disposing  of  the  McCoy  notes  to  his  own  use,  and  yet  this 
would  have  been  as  literally  exchanging  the  McCoy  notes  with 
Thomas  Cook  as  what  he  did  do  was. 

So  if  the  defendant  when  the  one  note,  fi>r  which  he  is  held 
liable,  was  handed  to  him  by  Mr.  Sherman,  had,  on  seemg  the 
name  of  E.  Cook,  handed  it  back  to  him,  and  then  gone  to 
Thomas  Cook  and  obtained  his  notes  in  lieu  thereof  it  would  be 
equally  clear  that  the  defendant  is  not  liable. 

The  supposed  ground  of  liability  becomes  therefore  very  narrow. 
K  he  had  left  the  note  with  the  agent  of  Thomas  Cook,  he  would 
not  be  liaUe,  but  because  he  carried  it  to  the  prindpal,  Thomas 
Cook  himself,  he  is  liable  as  for  a  conversion  to  his  own  use. 

We  are  not  able  to  perceive  that  any  such  liability  results 
from  his  act  For  all  the  purposes  of  holding  the  custpdy  of  the 
note,  Sherman  and  Cook  may  properly  be  regarded  as  one. 
Sherman  evidently  held  the  note  subject  to  Cook's  order.  The 
defendant,  producing  such  an  order,  reodved  the  note  and  carried 
it  to  Cook.  The  distance  which  at  the  time  separated  Cook  and 
Bosw.— Yoi.  VL  le 
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Sheiman,  rendered  the  interval  between  the  time  when  the 
defendant  took  the  note  into  his  hand  and  the  time  when  he 
delivered  it  to  Cook,  several  hours,  but  that  can  make  no  dif* 
ference,  he  went  by  the  first  conveyance.  Suppose  that  on 
receiving  the  order  £rom  Cook  he  had  only  to  go  into  the  next 
room,  and  obtaining  the  note  and  perceiving  the  name  of  E.  Cook 
upon  it,  he  had  returned  with  it  to  Cook  and  refused  to  accept 
i1^  we  think  it  plain  it  would  have  involved  him  in  no  liability. 

It  does  not  appear  that  there  ever  was  a  moment,  after  he  was 
informed  of  the  true  tenor  and  character  of  the  note,  at  which 
he  consented  to  make  it  his  own  property ;  and  he  certainly  did 
not  use  it  in  any  proper  sense  for  his  own  benefit  Instead  of 
converting  it  to  Ids  own  use,  he  returned  it  to  the  party  who 
held  it  and  who  had  the  legal  title  to  it  as  against  himseli|  and 
as  against  Ebenezer  Cook,  the  indorser,  and  Bobert  McCoy,  the 
maker. 

We  are  not  willing  to  cany  the  idea  of  constructive  conversion 
so  £Bur  as  has  been  done  in  this  case.  We  think  the  defendant 
has  been  charged  with  the  amount  of  a  note  which,  according  to 
the  only  sensible  view  of  the  transaction,  he  never  accepted  or 
consented  to  receive  as  his  own,  and  in  respect  to  which  he  did 
nothing  amounting  to  a  conversion. 

It  is  proper  to  add  that  the  Beferee  erred  in  holding  thai 
because  the  testimony  of  the  defendant  in  answer  to  the  questions 
put  by  his  own  counsel  had  been  reduced  to  writing,  that  there- 
fore tiie  defendant's  counsel  could  not  waive  the  reading  of  any 
answer  which  he  did  not  wish  to  have  read.  If  the  testimony 
was  relevant  to  any  issue  in  the  cause  and  tended  to  prove  a  &ct 
to  which  the  defendant's  statement  was  competent  evidence,  the 
plaintiff  was  at  liberty  to  read  it  (Forrest  v.  Forrest,  6  Duer,  102.) 
In  this  respect  the  deposition  of  the  plaintiff  is  to  be  treated  as 
the  deposition  of  any  witness  would  be  when  taken  on  commis- 
sion or  otherwise. 

A  party  who  has  caused  such  deposition  to  be  taken  does  not 

necessarily,  by  offering  parts  of  it  in  evidence,  bind  himself  to 

read  it  all,  or  make  answers  which  are  irrelevant  or  incompetent 

admissible. 
It  is  not  obvious  upon  what  ground  the  Beferee  excluded 

evidence  that  proceedings  supplemental  to  execution  had  been 
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taken-  against  MGCk>7,  and  no  piopertj  was  diaooveTed.  The 
action  was  to  recover  the  value  of  a  promissory  note  of  said 
McCoy,  and  it  is  for  that  value  the  Beferee  gave  the  plaintiff 
judgment  Evidence  was  given  of  judgments  against  McCoy, 
and  of  the  return  of  executions  unsatisfied,  some  due  before  and 
some  after  the  day  of  the  maturity  of  such  note.  If  this  was 
admissible,  in  order  by  proof  of  the  exhaustion  of  all  legal  reme- 
dies against  him  to  show  that  he  was  insolvent,  and  the  note  of 
little  or  no  value,  it  is  not  easy  to  see  why  evidence  that  further 
equitable  r^nedies  had  been  exhausted  without  discovering  any 
property,  was  not  competent. 

The  judgment  should,  we  think,  be  reversed,  and  a  new  trial 
ordered.    Costs  to  abide  the  event 

Ordered  accordingly. 


Daniel  L.  Pettee,  Assignee,  &c.  Plaintiff  and  Appellant,  v. 
John  Obseb,  Sheriff  of  the  city  and  county  of  New  York, 
Defendant  and  Bespondent 

L  Where  a  copartQersliip  consists  of  four  members,  two  of  whom  are 
absent  from  the  State  on  business  of  the  firm,  the  other  two  partners  can- 
not, without  the  assent  of  the  others,  make  a  valid  assignment  of  all  the 
oopartaership  property  fin  trusty]  for  the  payment  of  the  creditors,  giving 
preference  to  some  over  others. 

2.  An  aasigmnent  so  executed,  and  not  ratified  but  dissented  from  by  the 
absent  partners,  is  void  as  against  the  creditors  of  the  firm,  and  the  assigned 
property  may  be  levied  upon  and  taken  by  the  Sheriff  under  an  execution 
ifisaed  on  a  judgment  against  the  firm. 

^  The  Sheriff  when  sued  by  the  assignee,  may  justify  his  taking  by  proof 
of  such  judgment  and  execution,  and  such  an  assignment  wiU  be  held  void 
as  to  him. 

4.  The  insolvency  of  the  firm,  when  the  assignment  is  made,  will  not  autho- 
rize two  of  the  parties  to  make  the  assignment 

5.  When  the  assignee,  in  such  case,  is  one  of  the  preferred  creditors,  he  can- 
not, for  that  reason,  retain  the  assigned  property  or  any  part  of  it  to  apply 
H  to  his  own  debt  He  cannot  claim,  that  the  assignment  is,  as  to  him,  an 
aivplication  of  the  firm's  property  to  the  payment  of  his  particular  debt^ 

any,  even  one,  of  the  partners  might  make. 
(Before  Boswobth,  CL  J.,  and  Hoffuan  and  Monoiuef,  J.  J.) 
Heard,  December  7th,  1B59;  decided,  January  28th,  1860. 
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This  is  an  appeal  frcmi  a  jadgmont  for  the  defendant  upon 
a  djgmiflaal  of  tiie  ccHBplaixit,  and  also  £roi9  an  order  denying  a 
motion  for  a  new  tariaL 

Th^  action  was  tried  before  Mr.  Jnstice  Slossqk  and  a  jury, 
on  the  12th  day  of  May,  1858.  It  was  brought  by  the  plain- 
tifi^  as  assignee,  to  Tecoyer  the  possession  of  fourteen  marble 
mantles,  which  were^  prior  to  the  81st  of  January,  1855,  the 
property  of  William  Grumbie,  Henry  Bandall,  Alexander  Crum* 
bie  and  James  McLean,  copartners,  doing  business  in  the  city 
of  New  York  under  the  firm  name  of  W.  ^  A.  Grumbie  & 
Bandall,  who,  on  the  day  last  named,  made  an  assignment  to  the 
plaintiff  of  all  their  property  in  trust  for  the  benefit  of  their 
creditors.  The  said  mantles  being  thereby  assigned,  the  plaintiff 
took  possession  thereof  and  afterwards  the  defendant  took  the 
same  from  the  plaintiff^s  possession,  and  refused  to  return  the 
same,  and  wrongfully  detained  and  still  detains  the  same,  &c. 

The  answer,  so  fex  as  it  is  material  to  state  it,  denied  the  assign- 
ment to  the  plaintiff;  alleged  that  the  instrument  under  which 
the  plaintiff  claims  purporting  to  be  an  assignment  was  executed 
by  William  Grumbie  and  Henry  Bandall  only,  and  without 
authority  &om  Alexander  Grumbie  and  James  McLean,  or  either 
of  them,  and  that  the  same  was  never  assented  to,  or  ratified  by 
them,  but  they  expressly  dissented,  as  soon  as  they  had  notice 
or  knowledge  of  its  existence.  That  the  trusts  in  the  aaid  as- 
signment were  illegal,  firaudulent  and  void. 

And  the  defendant  therefore  justified  the  taking  and  detention 
averring  a  judgment  against  tiie  said  members  of  the  firm  of  W. 
&  A.  Grumbie  &  Bandall,  and  an  execution  thereon  addressed  to 
him  as  Sheriff  by  virtue  whereof  he  levied  upon  and  took  the 
property  in  question. 

On  tiie  trial,  the  articles  of  copartnership  between  the  four 
parties  above  named  were  put  in  evidence.  There  was  notiiing 
therein  which  was  claimed  to  give  any  special,  peculiar  or  extra- 
ordinary power  or  authoriQr  to  either  of  the  partners. 

The  plaintiff  gave  evidence  tending  to  prove,  and  claimed  that 
he  had  shown,  that  on  the  81st  day  of  January,  1865,  the  firm 
was  insolvent 

On  the  day  last  named,  Alexander  Grumbie  was  absent  from 
the  State  of  New  York  on  his  way  to  California  upon  busineflB 
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ofihefiim;  and  James  McLean,  the  other  partner^  was  also  absent 
frcxQ  the  State  of  New  York,  in  the  Island  of  Cnha,  for  and  on 
bnsiness  of  the  firm.  On  that  day  the  two  partners  who  were 
in  New  York,  William  Grombie  and  Heniy  Randall,  ezeonted 
an  assignment  to  the  plaintiff  in  the  name  of  the  firm,  affixing 
aaeal,  and  also  signing  and  sealing  the  same  in  their  indiyidual 
aamea.  The  plaintiff  at  the  same  time  accepting,  signing  and 
sealing  the  instram^il 

This  assignment,  after  ledting  an  indebtedness  of  the  fina 
which  they  are  at  present  nnable  to  satisfy,  pmported  to  assign, 
transfer  and  set  oyer  to  the  plaintiff,  all  the  stock  in  trade,  fix- 
tnresi  tools  and  property  of  the  firm  nsed  in  or  about  the  busi- 
ness, and  all  their  dhoses  in  action,  accounts,  claims  and  demands, 
and  all  and  singular,  every  and  any  other  prtqperty  bdcHiging  to 
the  said  firm. 

In  TnuL  First,  to  sell  and  collect,  &a 

Ssoondy  to  pay  all  leasonaiUe  fees,  costs  and  chaiges  which  the 
firm  now  owe  or  have  been  put  to  fi^r  legal  advice  and  services, 
including  the  making  of  the  instrument  and  other  papers  neces- 
sary to  cany  the  object  thereof  into  effect  and  die  costs  and  ex- 
penses allowed  by  law. 

Tkirdf  to  pay  any  costs,  diarges  and  expenses  to  which 
the  plaintiff  '*  may  be  put  or  rendered  liable  in  originating,  pro- 
secuting and  defending  the  suits,  or  otherwise  in  aid  and  fur- 
therance of  the  object  and  execution  of  the  intention  of  this  in« 
denture." 

Faurffiy  to  pay  the  several  creditors  mentioned  in  schedule 
A.,  and  annexed  thereto,  among  whom  the  plaintiff  was  himself 
named  as  a  creditor  to  the  amount  of  $1,291.60. 

And,  Fiflhy  after  satisfying  the  preceding  trusts  to  pay  all  the 
rest  and  remainder  of  tiie  creditorB  of  the  firm,  so  fiir  as  the  pro- 
ceeds of  the  assigned  party  should  be  sufficient  and  pro  ratcu 

The  said  assignment  never  was  executed  nor  ratified  nor  as- 
sented to  by  Alexander  Crumble  and  James  McLean,  or  either 
of  them,  but  was  dissented  £rom  by  them  as  soon  as  they  received 
notice  or  had  any  knowledge  that  it  had  been  made. 

It  was  proved  that  the  plaintiff  took  possession  under  the  as- 
sigament,  among  other  things,  of  the  manties  in  question  which 
had  tiieretofore  belonged  to  the  firm,  and  that  the  defendant  took 
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tfaie  mantles  from  the  plaintiflf  and  lefdsed  to  return  them  on  his 
demand.  And  in  justification  of  the  taking,  the  defendant 
proved  the  judgment  and  execution  mentioned  in  his  answer, 
and  that  his  taking  was  as  Sheriff  under  such  execution  by  levy 
of  the  same  on  the  said  mantles. 

The  plaintiff  also  showed  that  the  debt  mentioned  in  the  as- 
signment as  due  to  him  and  therein  preferred  with  others  named 
in  the  schedule  annexed,  arose  for  goods  sold  by  him  to  the  firm 
and  used  by  them  in  their  copartnership  business. 

Upon  these  pleadings  and  proo&,  the  defendant  moved  for  a 
dismissal  of  the  complaint  on  two  grounds : 

First  That  the  assignment  was  not  the  act  of  the  firm,  nor 
signed  by  Alexander  Crumble  nor  James  McLean,  but  that  they 
expressly  dissented  therefrom,  and  therefore  the  plaintiff  had  no 
title. 

Second.  That  the  assignment  was  firaudulent  and  void  by  rea- 
son of  an  illegal  and  unlimited  discretion  given  to  the  assignee  to 
originate  suits,  and  use  the  funds  in  about  the  same  without  limit 

The  motion  was  granted,  and  the  complaint  dismissed. 

From  a  denial  of  a  motion  for  a  new  trial,  and  also  from  the 
judgment  when  entered,  the  plaintiff  appealed. 

William  Curtis  Noyes,  for  the  plaintiff  (appellant). 

L  The  assignment  was  not  invalid  or  fraudulent  by  reason  of 
the  provision  in  its  third  clause;  as  it  only  expresses  the  legal 
effect  of  the  instrument  itself  except  as  to  the  expenses  of  pre- 
paring the  assignment  and  the  assignor's  liabilities  for  fees,  &o., 
for  legal  advice  and  services. 

1.  It  was  lawful  to  prefer  these  fees,  &c. 

2.  If  there  is  any  uncertainty  as  to  llie  creditor,  then  the  clause 
in  that  respect  is  simply  void  and  does  not  affect  the  other  parts 
of  the  assignment 

H.  The  assignment  is  valid,  although  not  executed  by  all  the 
members  of  the  firm : 

1.  Being  joint  tenants  one  or  more  of  the  partners,  without  the 
assent  of  all,  may  lawfully  dispose  of  all  the  partnership  pro- 
perty. (Gow.  on  P.,  61 ;  CoUyer,  §  895;  Smith's  Merc.  Law,  79; 
Fox  V.  Hanbury,  Cowp.,  445 ;  MiOs  v.  Barber,  4  Day,  428 ;  5 
Cranch,  289.) 
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2.  He  may  mortgage  it  for  an  old  debt  or  on  a  new  eonside- 
ration;  and  to  secure  a  particular  debt  {Thphy  v.  Butterfiddy  1 
Mete,  615.) 

8.  He  may  sell  and  convey  it  without  the  knowledge  or  con- 
sent  of  the  others.  {Sale  y.  Dishmmia  ExW$^  8  Leigh,  648; 
MaUM  V.  WkUe,  2  Kern.,  442.) 

4.  He  may  give  a  lien  upon  it,  or  assign  it  to  pay  debts,  even 
when  the  firm  is  insolvent,  and  in  so  doing  in  the  absence  of  his 
partners,  so  that  they  cannot  act,  may  give  such  lawful  prefe- 
rences as  all  combined  could  have  given*  {Pickatodc  v.  Lyster^  8 
M.  k  Sel^  871;  Edrrisan  v.  JSterry,  6  Cranch,  289;  MOUy. 
Barber^  4  Day, 428;  Anderson  y.  Tompkins^  1  Brock  R,  456; 
Bdbivson  v.  Orowder^  4  McCord  R,  519 ;  Hodges  y.  Harris^  6 
Pick.,  860;  Egberts  v.  Wood^  8  Paige,  517;  Havens  v.  Hussey^  6 
id.,  80;  Deckardy.  Oase,  5Watts,22;  JSirbyY.  IrigersoUjllDoJXg. 
[Mich.]  R,  477;  £jsmp  y.  OamJet/j  8  Duer,  1;  BurriU  on 
Assfes.  C!L,  4,  p.  36,  Ist  ed. ;  Bobinson  y.  Oregory,  KeUy  et  oL, 
Supreme  Court,  General  Term,  N.  Y.,  MS.  Opinion  of  Booes- 

VELT,  J.) 

He  can  employ  an  attorney  and  confess  a  judgment  in  a  suit 
at  law,  which  wHl  bind  the  firm.  {McOredie  v.  Senior^  4  Paige, 
878;  9  Wend.,  487;  19  J.  R,  187;  17  id.,  525;  1  Hoflf.  Ch. 
R,  584 ;  Collyer  on  Part,  §  489,  and  note,  Perkins'  ed. ;  id., 

§  119.) 

6.  The  cases  which  seem  to  establish  a  different  rule  are  over- 
ruled, or  are  distinguishable  from  the  present  Dickinson  v. 
Ze^e,  (1  Pess.,  589,)  is  overruled  in  Bobinson  v.  Orowder^  (4 
McCord,  519,)  Harrison  v.  Jacksor^  (7  D.  k  £.,  209,)  is  explained 
by  Ghi^  Justice  Mabshall  in  Anderson  v.  Tompkins^  supra;  in 
Deming  v.  Cbltj  (8  Sand.  S.  C.  R,  284,)  the  other  partners  were 
present  and  capable  of  acting ;  Kirby  v.  IngersoR,  (1  Doug.  [Mich.] 
R,  477,)  was  like  Deming  v.  (hit;  Dana  v.  LuU,  (17  Vt,  890,)  was 
decided  on  the  ground  of  the  firaud  generally ;  in  Hitchcock  v. 
St  Jdkn^  (1  Hoff.  Ch.  B.,  511,)  the  partners  resided  in  different 
cities  and  cairied  on  their  business,  each  conducting  different 
branches. 

HL  G?he  objection  of  want  of  authority  to  make  the  assign- 
ment in  any  number  of  the  partners  less  than  the  whole  cannot 
be  made  by  creditors  or  the  sheriff,  it  can  only  be  made,  if  at  all, 
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by  the  partaeis  ihem8elve&  {Robinson  y.  Qregary  A  EjMjfr  MS^ 
mpra.) 

The  judgment  should  be  reveised|  ai\d  a  new  taial  ordered. 

Aaron  I,  Vanderpod^  for  the  defendant  (respondent). 

L  The  general  principle  is  settled,  that  the  power  of  part  of 
the  copartners  to  execute  a  general  assignment  to  a  trustee,  for 
the  benefit  of  creditors,  is  not  conferred  by  the  act  or  rektion 
of  partnership. 

1.  In  conformily  with  this  principle,  it  has  been  adjudged,  in 
a  large  number  of  cases,  and  cannot  be  regarded  as  an  open 
question,  that  one  partner  cannot  make  a  general  assignment  of 
Uie  property  of  the  firm,  either  with  or  without  preferences, 
where  the  other  copartner  is  present  and  capable  of  acting,  but 
does  not  consent  and  concur.    . 

In  the  following  cases  the  assignments  were  without  prefer* 
enees :  Hayes  v.  Heyer^  (8  Sand£  S.  G.  R,  293,)  Deming  y.  CbU^ 
(id.,  284,)  Fisher  y.  Murray,  (1 E.  D.  Smith,  841,)  Kirby  y.  IngersoO, 
(1  Har.  Oh.  R.,  172,)  &  G,  (1  Doug.  [Mich.]  R,  477,)  BuU  y. 
Harris,  (18  B.  Monroe,  198,  199,)  Wetter  y,  SchUepper,  (4  E.  D. 
Smith,  707,)  Hughes  y.  EVism,  (5  Mo.,  468,)  Drake  y.  Sogers^ 
(6  id.,  817,)  Kemp  y.  Camley,  (8  Duer,  1,)  Dickinson  y.  Legare^ 
(1  Deas.,  587.) 

With  preferences :  Havens  y.  Hussey.  (5  Paige,  30.)  (See  also 
1  Abb.  Pr.  R,  167 ;  19  Barb.,  692 ;  Haggerty  y.  Granger,  15  How. 
Pr.  R,  248 ;  8  K^t  Com.,  49 ;  19  J.  R,  187.) 

2.  In  all,  or  nearly  all,  of  the  cases  aboye  cited,  the  Court 
recognized  the  right  of  one  partner  to  sell  and  dispose  of  all  of 
the  property  of  the  firm,  directly  to  a  creditor,  or  to  any  other 
person,  against  the  wishes  of  his  copartner.  But  they  declare 
that  there  is  a  yery  broad  distinction  between  that  right  and  the 
right  to  create  a  trustee  of  the  partnership  property  with  the 
power  to  dispose  of  it,  in  the  discharge  of  whose  duties  and 
responsibilities  the  partners  haye  a  continuing  interest  The  one 
is  the  exercise,  the  other  is  the  delegation  of  partnership  powersi 

8.  Under  some  circumstances  the  effect,  so  far  as  it  works  a 
dissolution  of  the  firm,  may  be  the  same,  whether  the  assets  are 
disposed  of  by  a  sale  or  by  assignment  to  a  trustee ;  but  in  the 
one  case  the  diasolutioa  is  the  consequence  of  an  act  legally 
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witMn  the  partner's  power,  and  in  the  other  case  it  results  from 
an  act  not  authorized  by  the  partnership  relation.  {Mabbetty. 
White,  2  Kern.,  442.) 

4.  An  assignment  to  a  trustee,  ipso  facto^  works  a  dissolution, 
destroys  the  business,  puts  the  non-consulted  partner  out  of  all 
his  rights.  Except  by  the  grace  of  the  assignee,  he,  one  of  the 
chief  parties  in  interest,  can  neither  advise,  negotiate,  nor  aid  in 
settling  the  partnership  affairs.  He  must  bear  the  burden  of  all 
the  errors  or  negligence  of  the  trustee. 

It  is  a  delegation  of  partnership  rights  and  duties  which  ought 
not  to  be  encouraged. 

nL  The  fact  that  two  of  the  copartners  were  absent  from  the 
State  and  from  their  residence  on  the  business  of  the  firm,  did 
not  give  the  other  two  copartners  a  right  to  execute  this  assign- 
ment There  was  no  implied  power,  and  no  pretense  of  any 
express  power.  Nor  did  the  absent  partners  ratify  the  act,  but, 
on  the  contrary,  they  expressly  dissented  from  it  as  soon  as  they 
received  notice  of  it  {Hitchcock  y.  SL  John,  Hoff.  Ch.  R,  611 ; 
Havens  v.  Hassey,  6  Paige,  SO ;  Deming  v.  CoU,  8  Sand.  S.  C.  B,. 
284;  Dana  v.  iuH,  17  Yt,  890;  Pearpoint  v.  Oraham,  4  Wash. 
C.  C,  284 ;  Wetter  v.  Schleipper,  4  E.  D.  Smith,  707 ;  Deckard  v. 
Filbert,  S  Watts  &  Serg.,  454.) 

1.  Cases  have  occasionally  arisen,  attended  with  the  drcum- 
stance  that  the  conduct  of  the  absent  partner  had  been  such  as  to 
show  an  abandonment  by  him  of  the  business,  and  the  investing 
of  the  other  partner  with  the  entire  control  and  disposition  of  the 
property.  {Kemp  v.  Oarnki/,  8  Duer,  1 ;  Bdbinson  v.  Crowder,  4 
McCord  Law  R.,  619.) 

2.  Two  cases  have  declared  that  the  execution  of  a  general 
assignment,  with  preferences,  when  executed  by  one  partner,  in 
the  absence  of  his  copartner,  is  valid. 

But  each  contained  the  feature  that  the  absent  partner  had 
invested  his  copartner  with  the  entire  control  and  management 
of  the  business.  {Anderson  v.  Tomphms,  1  Brock.,  456 ;  McCulr 
hnigh  V.  SommennUe,  which  was  based  upon  Anderson  v.  Tomp^ 
kins,  8  Leigh,  486.) 

These  cases  have  not  met  with  th%  approval  or  sanction  of  the 
courts.  The  inconsistency  of  the  arguments  presented  by  Chief 
Jofltiee  Mab8HATiTi,  in  Anderson  v.  Tompkins,  are  apparent  {Fishsr 
Bosw.— Vol.  VI.  17 
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V.  Mwray.l  E.  D.  Smith,  841,  343 ;  Ifayes  v.  Hei/er,  3  Sand.  S. 
C.  E.,  297 ;  Pearpoint  v.  Graham,  4  Wash.  C.  C,  234 ;  Story  on 
Part.,  101.  As  to  the  case  of  Harrison  v.  Stem/,  5  Cranch,  300, 
see  Havens  v.  Hussey,  5  Paige,  32.) 

3.  The  assent  of,  or  a  subsequent  ratification  by  the  absent 
partner,  will  not  be  presumed.  It  must  be  affirmatively  estab- 
lished by  those  claiming  under  the  instrument.  {Hitchcock  v.  /Sl 
John,  Hoff.  Ch.  R,  511.) 

4.  Preferential  assignments  do  not  meet  with  the  favor  of  the 
courts,  and  will  not  be  protected  or  allowed  to  stand  where  the 
courts  can  redress  the  wrong.  {Nicholson  v.  Leavitt,  4  Sand., 
280;  Barney  v.  Oriffin,  2  Comst,  371;  Nidiob  v.  McEwen,  17 
K  Y.  R,  22.) 

rV.  The  assignment  is  void  by  reason  of  the  third  trust. 

1.  He  who  accepts  under  an  assignment,  ratifies  each  trust 
contained  in  it,  and  is  not  at  liberty  to  call  in  question  the  con- 
duct of  the  assignee  so  long  as  he  acts  within  the  letter  of  the 
instrument  {Olmsteod  v.  Herrick,  1  E.  D.  Smith,  310;  Litchfield 
V.  White,  8  Seld.,  443 ;  MgeU  v.  Hart,  5  id.,  213 ;  Dunham  v. 
Waterman,  17  N.  Y.  R,  9.) 

2.  The  second  clausd  had  provided  for  all  the  expenses  neces- 
sary in  the  discharge  of  the  trusty  including  the  costs  and  expenses 
allowed  by  law.  Whatever  was  done  by  the  assignee  under 
this  second  clause,  was  completely  under  the  control  of  the 
Court. 

The  third  clause  was  unnecessary,  for  any  proper  or  legal  pur- 
pose. It  is  not  subject  to  any  limitation.  {McEwen  v.  Nichols,  17 
N.  Y.  E.,  22 ;  S.  C,  21  Barb.,  65 ;  Mead  v.  PhiUips,  1  Sand. 
Ch.  R,  83.) 

The  judgment  should  be  affirmed. 

Hoffman,  J.  The  learned  counsel  of  the  plaintiff  has  adopted 
for  his  premises,  as  an  incontestible  proposition,  that  the  power 
of  disposition,  as  well  as  the  power  of  acquiring  and  of  binding, 
is  fundamentally  inherent  in  each  partner,  by  the  very  constitu- 
tion  of  a  partnership.  All  these  attributes  of  power  follow  the 
relation.  His  argument,  on  this  basis,  is  forcible  and  logicaL 
Everything  of  restriction  and  modification  of  this  absolute  au- 
thority must  be  rigorously  established,  either  from  positive  con- 
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vention  or  express  judicial  authority  precisely  to  the  point  The 
assumption  is  of  entire  authority.  The  exception  must  be  exactly 
and  strictly  limited  to  what  has  been  expressly  declared  to  be  an 
exception. 

But  the  premises  of  the  learned  counsel  are  &r  from  possessing 
that  entire  legal  verity  which  his  deduction  assumes.  Looking 
only  to  the  ordinary  and  superficial  statement  of  the  relation 
of  partners  found  in  the  elementary  treatises,  his  position  may 
appear  plausible,  if  not  certain.  But,  looking  to  the  origin  of 
the  law  of  this  relation,  and  the  source  firom  which  England, 
and  we  after  England,  have  obtained  it,  its  accuracy  may  be 
questioned. 

The  law  of  England  as  to  partners  is  derived  from  the  lex 
marcatorioj  and  from  the  civil  law.  The  Abridgments  of  Brooks 
and  Mtzherbert  have  no  such  title.  Even  in  Viner's  Abridgment 
there  are  no  cases  cited  prior  to  the  reign  of  Charles  IL 

Lord  C!oXE  says  that  the  lex  mercatoria,  or  the  law  merchant 
is  part  of  the  law  of  England,  (Coke  Litt,  11  b. ;)  and  Sir  Wil- 
liam Grant,  in  Devaynes  v.  Nobkj  (1  Mer.,  568,)  observes,  that 
the  common  law,  although  it  professes  to  adopt  the  lex  mercato- 
no,  has  not  adopted  it  throughout,  in  what  relates  to  partnership 
in  trade. 

In  Molloy's  Treatise  De  Jure  Maritvmo^  page  488,  (book  8,  ch. 
7,  §  14,)  it  is  stated :  "  K  two  joint  merchants  occupy  their  stock, 
goods  and  merchandise  in  common,  one  of  them,  naming  himself 
a  merchant,  shall  have  an  account  against  the  other,  naming  him 
a  merchant,  and  shall  charge  him  as  receptor  denariorum  ipsius  J?., 
ex  quacunque  causa  et  contractu  ad  communem  utiliiatem  ipsorum 
A.  Je  B.  provenient  ....  sicutper  legem  mercatoriam  ratvonahUiter 
monstrare  poterit"  He  cites  10  Henry  VIL,  16  a. ;  Fitzherbert 
Natura  Brev.,  117  D. 

It  cannot  be  questioned  that  the  law  of  England  upon  this 
subject  has  been  drawn  primarily  from  the  civil  code.  As  trade 
and  commerce  arose,  partnerships  and  societies  and  corporations 
grew  up ;  and  the  resort  of  the  untrained  lawyers  of  the  age  must 
have  been  to  those  sources  which  the  civil  law,  in  its  plenitude 
of  legislation,  opened  to  them.  Yet  I  know  of  no  author,  except 
Mr.  Watson,  who  has  noticed  this  fact  (On  Partnership,  Intro- 
duction, XXV.) 
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Two  questions  then  occur:  First,  Does  the  relation  of  co- 
partners imply  the  existence  of  a  power  in  each  partner,  in 
contemplation  of  a  disposition,  to  transfer  the  whole  property  to 
the  custody  and  control  of  a  stranger?  Second,  Did  the  civil  law, 
from  which  England  derived  the  system,  recognize  such  an  abso- 
lute power  of  disposition  ? 

It  cannot  be  said,  that  there  is  an  inherent  necessity  for  the 
existence  of  such  a  power  in  order  to  accomplish  the  purposes 
of  a  partnership.  It  would  be  strange  to  say,  that  what  is  done 
in  view  of  a  destruction,  or  produces  a  destruction  of  the  relation, 
springs  from  such  relation,  or  the  powers  it  logically  or  reason- 
ably implies.  The  power  is  jusfly  implied  to  do  everything 
which  tends  to  aid,  to  strengthen,  and  protect  Many  of  the 
leading  objects  of  a  partnership — the  augmentation  of  capital 
— the  combination  of  the  varied  skill  of  different  persons — the 
increase  of  the  power  of  labor,  and  the  expansion  of  effort  and 
enterprise  can  be  attained,  (perhaps  less  efficiently)  without  the 
transmission  of  the  whole  authority  of  the  firm  to  each  member, 
for  either  the  acquisition  or  disposition  of  property.  In  short, 
whatever  tends  to  preserve,  may  well  be  deemed  inherent  and 
essential;  what  presupposes,  or  produces  dissolution,  is  not 
merely  not  inherent,  but  really  repugnant  to  the  abstract  idea  of 
a  partner's  power.  The  union  of  will  created  the  relation :  the 
union  of  wills  seems  necessary  to  destroy  it 

And  if  we  find  this  view  sustained  by  the  civil  law,  we  may 
venture  to  be  assured  of  its  justness,  and  be  emboldened  to  found 
our  reasoning  upon  it. 

The  civil  law  did  not  deem  such  an  authority  essential  to  the 
nature  of  a  partnership.  I  may  go  further,  and  say  that  the 
power  of  absolute  disposition  of  capital  stock  resided  only  in  the 
body  of  the  firm,  the  corpus  societatis. 

The  text  of  the  civil  law  is  as  follows:  Nemo  ex  sociis  plus 
parte  sua  potest  alienare^  etsi  totorum  bonorum  sodi  smt^  1.  68,  f£ 
pro.  soc,  1.  17,  eocL  The  text  of  Domat^  as  translated  by  Dr. 
Strahan,  is  as  follows:  ''Partners,  even  those  who  are  in 
partnership  of  their  whole  estate  and  goods,  can  alienate  only 
their  own  share  of  the  common  stock,  and  cannot,  by  their  deed, 
bind  the  community,  except  in  so  &r  as  it  has  empowered 
them." 
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So  Yoet  (Com.,  tome  L,  p.  610,  pro  socio)  aays:  ''Finally, 
(and  to  this,  the  action  pro  socio  is  soitable,)  that  the  partner 
should  allow  the  other  partner  to  uae  the  common  property  for 
those  purposes,  for  which  it  was  originally  furnished  by  the  will 
of  the  partners,  and  conversely,  should  abstain  from  all  dealings 
with  the  common  stock  which  are  new,  and  repugnant  to  liie 
primary  destination  of  the  partners*" 

The  President  Favre,  in  1^  treatise  upon  the  Pandects,  (quoted 
by  Tioplong,  DeSocOUy  tome  12,  p.  88,)  says:  ^^SicenimintdUgt 
Ml  qui  societatem  etiam  universaiem  et  in  perpetitam  contrahity  rem 
suam  ootrnvwawod  socio  et  in  earn  partem  dominU  transferai^  non  in 
perpetaum^  sed  quamdiu  tanium  durat  aodeias,^^ 

The  learned  author,  Troplong,  whom  I  have  quoted,  in  his 
commentary  upon  the  1860th  article  of  the  Code  of  France, 
observes :  ''  It  is  then  the  society  alone,  and  not  one  of  its  mem- 
bers (without  a  mandate)  which  can  dispose  by  sale  or  pledge, 
of  what  belongs  to  it  Even  more,  the  preservation  of  the  social 
capital  is  a  point  so  important  that  the  majorilj  cannot  force  the 
minority  of  the  partners  to  sell  the  property  not  vendible,  (pencdesy) 
which  ocxnposes  it." 

This  word  venaies  (which  I  have  translated  vendible)  means 
either  things  held  or  procured  to  be  sold,  or  things  necessary  to 
be  quickly  sold,  from  their  perishable  character.  (Troplong,  art 
746,  tome  13,  p.  229.) 

The  learned  author  again  says,  in  commenting  upon  article 
1859,  (tome  13,  p.  203,  n.  714,)  this  tacit  authority  (given  by 
each,  to  each  other's  partner)  comprehends  everything  which  is 
common  in  a  procuration  general;  the  power  to  purchase;  to 
pay;  to'receive;  to  hire  or  to  let;  and  to  sell  vendible  articles. 
So  in  the  remarks  on  article  1860,  he  quotes  a  civil  law  writ^  as 
follows :  '^  Neque  alienare  potest  nisijructusy  aut  alias  res  qwjtfocUA 
corrumpipossurdf^  and  observes,  (N.,  474^)  "And  in  this,  civil  part 
nerships  agree  perfectly  with  the  conmiercial  partnerships,  en  nom 
eoUect^j  in  which  every  partner  has  the  tacit  authority  to  manage. 
Every  day  we  see  one  partner  selling  the  merchandise,  the  traffic 
of  which  sastains  the  business.  But  in  commercial  partnexships 
this  power  of  the  right  of  administration  is  more  apparent  and 
more  frequent,  because  they  comprise  a  far  greater  number  of 
things  vendible,  and  that  the  incessant  traffic  of  the  merchandise 
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is  there  a  condition  of  existence.  But  neither  in  the  partnerships 
of  commerce,  m  nom  collectif,  nor  in  civil  partnerships,  can  one 
partner  dispose  of  things  not  vendible." 

Once  more  he  observes  that  the  1860th  article  extends  to  a 
prohibition  of  a  sale  by  one  partner  alone  of  movable  as  well  as 
immovable,  and  a  violation  of  it  will  subject  the  partners  to  an 
action  pro  socio;  but  this  concerns  the  partners  between  them- 
selves. In  relation  to  third  persons  to  whom  sales  or  pledges 
have  been  made,  the  articles  1862, 1863  and  1864  prescribe  the 
rules. 

In  considering  those  articles  (tome  12,  p.  289,)  he  recognizes  the 
great  power  of  one  to  bind  the  whole  in  general  partnerships, 
and  states,  '^  these  principles  are  affected  by  modifications.  One  is, 
that  the  act  must  not  plainly  transcend  the  objects  of  the  union. 
Suppose  one  associate  sells,  in  tho  partnership  name,  all  the 
immovables  without  which  the  firm  cannot  be  carried  on ;  is  it 
not  dear  that  the  buyer  cannot  pretend  to  have  the  partnership 
considered  the  seller,  when  he  has  cooperated  in  an  act  destructive 
of  the  partnership."  (Tome  13,  p.  294.) 

It  may  be  added,  diat  the  law  of  France  has  provided  in  the 
fullest  manner  for  the  method  of  winding  up  a  dissolved  partner- 
ship. It  is  customary  to  name  a  liquidator  in  the  articles.  If 
this  has  been  omitted,  he  can  only  be  appointed  by  the  xmani- 
mous  choice  of  the  partners ;  although  a  custom  exists  in  many 
places  giving  a  majority  this  power.  (Troplong,  tome  13,  p.  484.) 
If  an  arrangement  cannot  be  made,  the  Courts  are  applied  ta 
(Id.) 

The  1859th  and  1860th  articles  of  the  Code  Civile  of  Prance, 
are  adopted  verbatim  into  the  Code  of  Louisiana.  (Art.  2841, 
Civil  Code,  Louis.,  ed.  1825,  p.  588.)  1.  The  partners  are  sup- 
posed to  have  given  reciprocally  to  each  other,  the  power  of 
administering  one  for  the  other.  What  one  does  is  valid,  even 
for  the  share  of  his  partners,  without  their  approbation,  saving 
the  right  which  they  or  every  one  of  them  has  to  oppose  before 
it  be  concluded. 

2.  Every  partner  may  make  use  of  the  things  belonging  to  the 
partnership,  provided  he  employs  the  same  to  the  uses  for  which 
they  are  intended  {d  la  destination  Jiocie  par  hi3affe,)BXid  that  he  does 
not  use  them  so  as  to  prevent  his  associates  using  them  according 
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to  their  rights,  nor  against  the  interests  of  the  partnership.  8. 
Contribution  to  expenses.  4.  One  partner  can  neither  dispose 
of  nor  make  any  change  in  the  real  property  of  the  partnership, 
althoogh  to  its  benefit,  without  the  consent  of  the  other  partners. 
6.  In  other  than  commercial  partnerships,  a  partner  cannot,  as 
partner  only,  and  if  he  has  not  the  administration,  alienate  or 
engage  the  things  which  belong  to  the  partnership. 

Article  1860  of  the  French  Code  is:  ''  The  associate  who  is  not 
the  administrator,  cannot  alien  or  pledge  the  things,  even  mova- 
bles, {mobilHrSy)  which  belong  to  the  partnership." 

The  law  of  Scotland  follows  in  the  footsteps  of  Boman  juris*' 
prudence.  (Bell's  Com.,  vol  2,  pp.  615,  616.)  That  of  Holland 
is  equally  guided  by  it. 

I  am  justified,  I  think,  in  adopting  the  language  of  Troplong. 
"  The  maxima  of  the  Boman  lawyers,  imitated  by  Domat,  Pothier 
and  others,  and  expanded  by  commercial  custom,  have  laid  the 
true  foundations  of  the  law  of  partnership.  This  was  the  fruit 
of  long  experience,  and  of  the  wise  observation  of  important 
facts." 

It  results  £rom  this  review  that  in  general  there  was  no  power 
as  between  partners  themselves,  in  one  of  them  to  dispose 
of  the  common  stock  absolutely,  without  the  consent  of  the 
others ;  that  the  unrestricted  authority  to  bind  the  association 
was  limited  to  partnership  purposes,  during  the  duration  of  the 
firm,  £>r  the  object  of  carrying  it  on ;  that  an  act  exceeding  this 
limited  power  by  one,  might  give  rights  to  an  innocent  purchaser ; 
but  if  he  took  the  whole  property,  implying  that  the  partner  was 
destroying  the  means  of  carrying  on  the  business,  he  was  not 
innocent ;  and  lastly,  that  fi^r  the  purpose  of  winding  up  a  part- 
nership, the  assent  of  all  to  a  liquidator  was  necessary,  or  the 
tribunals  of  justice  must  be  resorted  to. 

In  considering  the  question  as  afiEected  by  the  decisions  now 
binding  upon  this  Court,  we  find  some  positions,  so  settled  as  not 
to  be  open  to  discussion  here. 

Deming  v.  Colt^  (8  Sandf.  S.  C.  R,  284,)  decided  that  one  part- 
ner could  not,  without  the  consent  of  the  other,  and  without  con- 
salting  bim,  although  present  and  actively  engaged  in  the  busi- 
ness, make  a  general  assignment  to  a  trustee  for  the  benefit  of  the 
without  prefer^ices.    The  principle  of  the  court  in  that 
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case  was,  tliat  each  partner  has  a  great  and  powerful  interest  to  see 
that  a  proper  person  is  selected  to  wind  up  the  affairs  of  the  con- 
cern; as  the  judicious  administration  of  the  estate  will. benefi- 
cially affect  the  extent  of  the  liability  of  each  for  the  debts  remain* 
ing  undischarged,  as  well  as  the  prospect  of  an  ultimate  surplus. 

It  was  treated  as  settled  law,  that  an  assignment,  under  such 
circumstances  giving  preferences,  was  void.  Havens  y.  Busaej/j 
(5  Paige,  80,)  is  referred  to,  and  fully  sustains  the  decision. 

In  Hayes  v.  Heyer^  (3  Sandf.  S.  C.  B.,  203,)  heard  before  the 
three  other  Judges  of  the  Court,  it  was  announced  that  the  deci- 
sion in  Deming  y.  ChU  might  be  considered  as  expressing  the 
unanimous  opinion  of  all  the  Justices  of  this  Court,  that  a  partner 
can  in  no  case  make  a  general  assignment  to  a  trustee  for  the 
benefit  of  creditors,  against  the  consent  or  without  the  concur- 
rence of .  his  copartners,  the  latter  being  present  and  capable  of 
acting  in  the  matter. 

Fisher  y.  Murray,  (1  E.  D.  Smith,  341,)  in  the  Court  of  Com- 
mon Pleas,  is  to  the  same  points  The  learned  Judge  who 
deliyered  the  opinion  used  the  words,  '*  under  circumstances  ren- 
dering it  impossible  to  consult  the  other  partners,"  instead  of 
"  the  latter  being  present  and  capable  of  acting.'^ 

An  assignment  under  such  circumstances,  giving  preferences, 
would  be  even  more  dearly  invalid,  and  so  it  was  considered  in 
Kemp  v.  Oamley.  (8  Duer,  1.) 

Dana  v.  LuU,  (17  Yt,  390,)  gives  1^e  express  sanction  to  this 
point  of  two  of  the  Judges. 

In  Ormsbee  v.  Davis,  (5  R  I.  R,  442,  1859,)  a  general  assign- 
ment giving  preferences,  and  mainly  to  the  firm  of  which  the 
assignee  was  a  member,  was  held  void  when  made  by  one  part^ 
ner,  the  other  not  being  shown  to  have  been  away  or  incapable 
of  being  consulted,  an  attaching  creditor  impeached  it 

In  Kemp  v.  Camleyy  (3  Duer,  1,)  the  decision  was,  that  when 
a  partner  had  absconded,  and  relinquished  all  control  and  man- 
agement of  the  concern,  an  assignment  by  the  other  to  a  trustee, 
not  giving  pxe&renoea,  was  yalid. 

The  case  of  Mahbeit  v.  White,  (2  Kern.,  442,)  involves  the  point 
that  one  partner,  when  the  firm  is  insolvent,  may  make  a  direct 
transfer  of  all  the  partnership  property  to  a  single  creditor,  to 
pay  a  debt,  without  the  knowledge  or  consent  of  the  other 
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partner,  tbouj^  he  was  pireoent^  or  could  have  been  consulted, 
there  being  no  fraudulent  intent  to  defeat  creditors. 

The  Oourt  declared  that  it  was  not  necessary  in  the  case  to 
decide  whether  the  partner  could  make  an  assignment  to  a  trus- 
tee for  that  purpose. 

Justices  Dsmo  and  Johnsok  dissented,  and  the  former  exa* 
mined  the  cases  with  care.  I  am  authorized  by  one  of  the  learned 
Judges  who  concurred  in  the  judgmenti  (Judge  Dean,)  to  say, 
that  he  should  have  come  to  a  different  result  had  the  transfer 
been  to  a  trustee,  giving  the  creditor  a  preference. 

This  decision  leaves  the  question  which  arises  in  the  present 
case,  open  for  our  determination.  It  is  to  be  remembered  that 
the  absent  partners  were  away  upon  the  business  of  the  firm,  and 
as  soon  as  apprised  of  the  assignment,  repudiated  it 

Upon  the  principal  question,  then,  my  own  conclusion  is,  that 
an  assignment  without  the  concurrence  of  acting  partners,  of  all 
the  property  of  a  firm,  giving  preferences,  is  void.  It  is  void 
because  the  partners  have  never  vested  each  other,  by  force  of 
the  partnership  union,  with  such  a  power.  It  is  invalid  be- 
cause it  controverts  the  great  object  of  a  partnership,  the  true 
theory,  and  the  most  sacred  bond  of  the  connection,  the  further- 
ance of  partnership  objects,  so  long  as  they  can  be  attained,  and 
the  equal  power  of  each  member  to  watch  over  and  direct  the 
application  of  the  funds  when  insolvency  overtakes  the  firm.  It 
is  not  warranted  in  the  present  case  by  the  absence  of  the  other 
partners.  That  created  no  emergency  which  can  justify  it.  The 
law  win  sanction  an  assignment  distributing  the  property  among 
all  the  creditors,  because  the  law  assumes  that  all  the  associates 
will  unite  in  what  equity  dictates.  The  law  opens  another  mode 
to  the  partner  by  throwing  the  administration  of  the  funds  into 
a  court  of  equity. 

It  has  b^n  suggested,  and  the  argument  receives  no  slight 
strength. fix>m  Mabbett  v.  White^  that  as  the  present  assignee 
was  a  preferred  creditor,  (to  an  amount  indeed  of  $1,291.60, 
out  of  about  $1,620,)  the  transfer  must  be  as  valid  as  to  his 
demand,  as  if  the  property  had  been  directiy  delivered  to  him. 

It  may  be  answered : 

If  this  may  prevail,  the  rule  regarding  the  concurrence  of  the 
partners  is  effectually  defeated.    Let  all  the  preferred  creditors 
Bg»w.— Vol.  VL  18 
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be  named  trustees,  and  the  object  of  the  assigning  partner  will, 
in  the  great  majority  of  cases,  be  attained. 

Again,  upon  a  direct  transfer  in  payment  of  a  debt,  the  part- 
ners are  discharged,  the  debt  is  extinguished.  This  was  the 
case,  in  Mabbett  v.  White,  where  a  note  of  the  purchasers  was 
given  for  the  balance.  Here  the  partners  will  be  left  responsible 
for  any  deficiency. 

Again,  here  is  a  trust  created  to  sell  the  property,  to  collect 
the  debts,  to  pay  the  expenses  of  the  assignment,  and  yet  more, 
to  defray  the  costs  and  expenses  of  prosecuting  or  defending  suits 
connected  with  the  assignment. 

In  the  case  of  Ormsbee  v.  Davis,  before  cited,  a  subsequent 
transfer  of  part  of  the  partnership  property  to  the  creditor,  in 
satisfaction,  or  even  security  for  the  debt,  was  supported.  The 
line  of  distinction  I  have  pursued  in  this  argument  is  strikingly 
shown  in  that  authority. 

I  conclude  that  on  no  ground  can  the  transfer  in  question  be 
sustained,  and  that  the  judgment  appealed  from  must  be  affirmed. 

BoswoBTH,  Ch.  J.,  and  Moncrief,  J.,  concurred  in  the  propo- 
sitions contained  in  the  head  note. 

Judgment  affirmed,  with  costs. 


Patrick  Hogabtt,  Plaintiff  and  Appellant,  v.  Jakes  Lykch 
and  Leonide  S.  de  Agreda,  Defendants  and  Bespondents. 

1.  Where  a  oonvejance,  absolute  in  form,  was  made  to  one  to  whom  the 
equitable  owner  was  indebted,  without  any  agreement  that  the  deed  should 
not  operate  according  to  its  legal  import,  there  is  no  presumption  that  the 
conveyance  was  taken  as  security  merely,  but  rather  that  there  was  a  sale 
for  the  consideration  expressed  in  the  conveyance. 

2.  One  who  alleges  such  a  conveyance  to  be  a  mortgage,  has  the  burden  of 
proof,  if  the  allegation  be  denied. 

3.  Where  one,  holding  a  contract  of  purchase,  assigns  it  to  another,  whom  he 
owes,  by  an  assignment  absolute  in  form,  and  permits  the  assignee  to  per- 
form the  contract,  (giving  mortgages  to  the  owner,)  and  take  an  absolute 
deed  firem  the  owner,  if  he  insists  that  such  transfers  were  intended  as  a 
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iecari^  to  his  debtor  and  seeks  to  redeem,  must  show  some  agreement  or 
understanding  that  the  preouaes  should  be  so  held*  His  mere  allegation 
that  he  made  the  assignment  and  permitted  the  conveyance  in  confidence 
that  his  debtor  would  so  hold,  though  not  denied,  will  not  entitle  him  to 
treat  the  grantee  as  mortgagee  and  redeem  the  premises.  Some  assent  of 
the  grantee,  and  taking  the  conveyance  with  knowledge  that  it  was  given 
in  that  expectation  or  upon  that  confidence,  must  at  least  be  shown. 
4.  In  such  case,  the  bona  fide  grantee  of  the  party  receiving  such  conveyance, 
having  no  notice  that  the  conveyance  to  the  latter  was  not  to  operate 
according  to  its  legal  import^  has  a  good  title  which  cannot  be  defeated  by 
any  proof  of  a  parol  understanding  that  the  conveyance  should  be  held  as 
a  mortgage. 

(Before  Hoffmak  and  Woodruff,  J.  J.) 

Submitted,  November  7th,  1859;  decided,  January  28th,  1860. 

Tms  action  is  brought  for  the  redemption  of  certain  two 
houses  and  lots  from  an  alleged  mortgage.  The  complaint  alleges 
that  the  plaintiff  held  a  contract  for  the  purchase  of  two  lots 
of  ground,  upon  which  he  was,  with  the  aid  of  moneys  loaned 
for  that  purpose  by  the  vendor,  erecting  two  dwelling-houses, 
upon  the  completion  of  which  he  was  to  receive  a  conveyance 
of  the  lots  and  execute  a  mortgage  upon  each  lot  to  such  vendor 
to  secure  the  sum  of  $15,000  each — tiiat  being  the  amount  of  the 
purchase-money  and  the  advances  so  to  be  made  to  him. 

That  the  plaintiff,  in  the  progress  of  such  erection,  became 
unable  promptly  to  meet  all  his  pecuniary  obligations,  and,  in 
August,  1857,  the  defendant  Lynch  became  the  holder  of  promis- 
sory notes  made  or  indorsed  by  the  plaintiff,  amounting  in  the 
aggr^ate  to  less  than  $6,000,  and  was  pressing  him  for  payment 
and  threatening  to  prosecute  the  parties  who  had  indorsed  the 
notes  for  the  plaintiff's  accommodation. 

That,  in  order  to  obtain  '^  a  temporary  pacification  of  the  said 
Lynch,"  and  to  secure  the  payment  of  the  said  demand  then  due 
to  said  Lynch,  and  with  no  other  intention  on  his  part,  he  exe- 
cuted to  the  said  Lynch  two  assignments  of  the  said  contract,  in 
each  of  which  the  consideration  expressed  was  $27,000 — the 
same  being  each  subject  to  the  deduction  of  $15,000  which  was 
to  be  secured  to  the  vendor  of  the  lots  by  mortgage  thereon ;  but 
that  the  plaintiff  received  no  consideration  whatever,  except 
forbearance  of  the  said  sum  of  less  than  $6,000  so  due  to  the 
said  Lynch;  and  although  such  assignments  were  absolute  on 
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their  beef  they  were  executed  and  delivered  on  the  express  under 
standing  by  the  plaintiff  and  the  promise  of  the  said  Lynch  that 
they  should  operate  ilnd  be  held  as  security  only  for  the  said 
indebtedness. 

That  the  said  Lynch  still  pressing  him  for  payment,  the  plain* 
tiff  was  induced,  by  the  confidence  he  reposed  in  the  said  Lynch, 
to  permit  the  vendor  of  the  said  lots  to  convey  the  same  to  the 
said  Lynch,  which  was  done  on  the  19th  of  October,  1857 ;  and 
the  said  Lynch  executed  to  such  vendor  a  mortgage  for  $16,000 
on  each  lot  That  such  last  named  deeds  were  obtained  from 
such  vendor  by  virtue  of  the  said  two  assignments,  and  the  con- 
fidence of  the  plaintiff  that  they  would  be  held  as  security  and 
that  the  said  Lynch  would  execute  an  acknowledgment  that  they 
were  so  held,  which  he  promised  to  do. 

That  the  said  Lynch  has  never  executed  such  acknowledg- 
ment, but  claims  to  hold  the  houses  and  lots  absolutely  as  his 
own  property  as  purchaser. 

That  on  the  9th  day  of  April,  1858,  the  said  defendant, 
Lynch,  conveyed  to  iJie  other  defendant  (Agreda,)  one  of  the 
said  houses  and  lots  for  the  consideration  of  $18,800,  subject  to 
the  mortgage  for  $15,000  thereon,  which  was  deducted  from  the 
consideration  of  $18,300  as  a  part  thereof,  and  the  balance  is 
alleged  to  have  been  paid  to  said  Lynch. 

That  the  said  Agreda,  at  the  time  of  the  conveyance  to  her, 
had  notice  of  the  plaintiff's  beneficial  and  actual  ownership  of 
the  said  house,  or  sufficient  knowledge  to  put  h^  upon  inquiry. 

The  plaintiff  thereupon  prays  that  he  be  declared  the  benefi- 
cial and  equitable  owner  of  the  said  two  houses  and  lots  subject 
to  the  said  two  mortgages  of  $15,000  each,  and  that  he  be  per- 
mitted to  redeem  the  same,  and  that  the  defendants  respectively 
convey  to  hun  on  the  payment  to  each  of  them  respectively  of 
such  sum  as  shall  in  the  aggregate  amount  to  the  just  indebted- 
ness of  the  plaintiff  to  the  said  Lynch,  and  for  such  further  *or 
other  relief,  &c 

The  defendant,  Lynch^  by  his  answer  denies  that  the  contracts 
were  assigned  to  him  as  security  or  as  a  means  of  obtaining  "  a 
temporary  pacification,"  and  alleges,  unqualifiedly,  that  the  con- 
tracts and  all  the  plaintiff's  rights  under  the  same,  and  to  the 
said  lots  of  land,  were  sold  and  conveyed  to  him  in  consideration 
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of  debts  then  due  to  him  from  the  plaintiff,  and  money  paid  to 
him  and  money  paid  for  interest  to  the  vendor  of  the  property, 
such  consideration  being  the  full  value  of  the  said  houses  and 
lots  which  were  not  worth  more  than  $18,800,  or  thereabouts. 
He  denies  any  promise  or  imderstanding  that  the  said  assign- 
ments were  to  operate  or  be  held  by  him  as  security.  He  denies 
that  any  persuasions  were  used  to  induce  the  execution  of  the 
deeds  to  him  by  such  vendor,  or  that  any  agreement  or  promise, 
express  or  implied,  was  made  that  such  deeds  should  be  held  as 
security  or  that  he  would  execute  an  acknowledgment  of  such 
&ci  He  does  not  deny  in  any  form  that  the  plaintiff  had  con- 
fidence that  he  would  hold  the  property  as  security,  or  that  the 
plaintiff  made  the  assignments  and  permitted  the  conveyances  to 
be  made  to  him  in  confidence  in  his  own  (the  plaintiff's)  mind, 
that  he  would  hold  the  property  as  security  and  permit  him  to 
redeem.  Other  &cts  are  stated  in  the  answer,  but  they  are  not 
material  to  this  appeal. 

The  defendant,  Agreda,  denies  every  allegation  in  the  com- 
plaint, except  that  she  purchased  one  house  and  lot  for  $18,300, 
which  was  conveyed  to  her  boruijide  for  that  sum  paid,  partly  in 
cash,  and  by  assuming  the  mortgage  of  $16,000  thereon ;  and 
that  the  conveyance  was  received  and  money  paid  by  her  without 
any  notice  of  any  claim  by  the  said  plaintiff. 

Upon  the  issues  so- joined,  the  case  came  on  for  trial  before 
Mr.  Justice  BorgUAN^  on  the  4th  of  June,  1859.  The  plaintiff 
rested  his  case  upon  the  pleadings,  and  declined  offering  any 
proof  in  support  of  the  aUegations  in  the  complaint ;  whereupon, 
on  motion  of  the  defendants,  it  was  ordered  that  the  complaint 
be  dismissed. 

Judgment  of  dismissal  being  entered,  the  plaintiff  appealed  to 
the  General  Term. 

The  appeal  was  submitted  without  argument  upon  the  points 
of  the  plaintiff's  counsel,  the  counsel  for  the  defendant  submit- 
ting the  matter  without  points  or  argument 

J.  W.  JSlydenburgJi,  for  the  plaintiff  (appellant). 

L  A  creditor  in  possession,  with  an  assignment  of  his  debtor's 
estate,  repudiating  the  price  named  in  his  assignment,  and  affirma- 
tively substituting  an  indefinite  consideration  in  its  place,  acknow- 
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ledging  he  obtained  the  assignment  on  the  confidence  of  the  debtor 
that  it  would  be  held  as  securit j  only  for  the  debt  due ;  is  a 
mortgagee  in  equity. 

Lynch  denies  nothing  but  the  value  of  the  property,  and  any 
agreement  on  his  part  to  hold  it  as  security  only  for  the  debt 
then  due,  all  else  in  the  plaint  is  fully  admitted. 

Though  he  denies  any  agreement,  he  does  not  deny  that  the 
plaintiJBP,  by  his  confidence  that  Lynch  would  hold  the  property 
as  security  and  permit  him  to  redem  it,  was  led  to  assign  the 
contracts  to  him,  and  permit  him  to  take  the  title. 

There  never  was  a  sale  by  the  plaintiff  to  Lynch.  No  price 
was  ever  agreed  upon  between  them.  {Mxlnes  v.  Oesey^  14  Ves., 
408.)  If  there  be  a  doubt,  whether  it  be  a  sale  or  mortgage,  it 
is  of  necessity  a  mortgage  until  the  doubt  be  cleared  up ;  and 
the  burden  is  on  him  who  alleges  a  sale.  (Story,  J.,  2  Sumn., 
536.)  No  debt  to  Lynch  was  canceled.  To  make  out  a  sale, 
the  defendant  must  prove  the  price  paid.  {Hugh  v.  Batie^  10 
Yer.,  835 ;  Clarke  v.  White,  12  Pet,  178.) 

Where  a  mortgage  is  taken  for  a  preexisting  indebtedness, 
without  any  intention  of  discharging  the  original  debtor  from 
personal  responsibility  upon  his  former  security,  his  liability 
upon  that  security  will  remain,  notwithstanding  the  debt  is  fur- 
ther secured  by  mortgage.    {Hone  v.  Fisher,  2  Barb.  Ch.  R,  570.) 

n.  One  who  would  oppose  a  legal  presumption,  has  the  bur- 
den of  proof  whether  that  presumption  arises  from  a  positive 
or  negative  allegation,  of  the  plaintiff's  or  defendants'  pleading, 
or  both  taken  together.  {Mills  v.  Barber,  1  Mees.  k  Welsb.,  427 ; 
Ames  V.  Hughes,  1  Moody  &  Eob.,  461.) 

The  presumption;  raised  by  a  creditor's  admission  that  he 
took  an  assignment  of  his  debtor's  property  for  the  nominal  con- 
sideration of  $27,000,  on  the  confidence  of  the  debtor  that  he 
would  hold  it  as  security  for  a  debt  of  $18,000  or  thereabouts, 
and  in  violation  of  that  confidence,  holding  the  assignment  as  a 
sale  against  him  for  an  indefinite  consideration ;  requires  proof 
to  overthrow,  and  more  than  indefinite  allegations  to  neutralize. 
It  is  a  fraud  on  its  face.  And  none  the  less  a  fraud,  than  if  the 
creditor  had  agreed  to  execute  a  defeasance,  and  afterwards  re- 
fused. To  accept  a  deed  under  such  confidence  of  the  maker,  is  in 
£act  to  agree  so  to  hold  it  The  law  makes  the  promise,  and  equity 
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is  not  precluded  by  the  statutes  of  fraud,  from  enforcing  it  It  is 
fiilly  saved  by  the  last  section  of  our  statute.  (2  B.  S.,  69.) 

IIL  A  trust  being  fully  established  by  the  admitted  breach  of 
confidence,  the  law  never  presumes  an  illegality ;  but  requires 
proof  to  follow  the  charge  of  an  unlawful  trust  This  not  being 
done,  the  trust  was  manifestly  to  take  up  the  fee  from  Field,  and 
secure  the  debt  of  the  party  taking  it  up ;  beyond  that,  the  trust 
results  to  Hogarty  by  operation  of  law,  and  is  but  another  name 
for  a  mortgage. 

If  a  transaction  resolve  itself  into  a  security,  whatever  may 
be  its  form,  and  whatever  name  the  parties  may  choose  to  give 
it,  it  is  in  equity  a  mortgage.  {Flagg  v.  Mdnn^  2  Sumn.,  685.) 

ly.  Mrs.  Agreda's  answer  denies  everything  except  that  she 
held  under  Lynch.  As  such,  she  can  hold  no  greater  right  than 
her  grantor,  except  as  an  innocent  purchaser.  She  does  not 
venture  to  say  she  is.  But  says  her  purchase  was  bona  fide  and 
without  notice.  But  she  pins  her  good  faith  on  the  want  of 
notice,  and  not  on  the  want  of  knowledge.  She  had  knowledge 
sufficient  to  put  her  on  inquiry.    This  she  does  not  deny. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

John  M  BwrrUl^  for  the  defendants  (respondents)  ^ 

By  the  Coubt — Woodbufp,  J.  The  plaintiff,  according  to 
his  own  allegations,  had  executed  and  delivered  to  the  defendant 
Lynch  a  transfer  absolute  in  form,  conveying  all  his  interest  in 
the  premises,  and  this  was  followed  by  the  execution  and  delivery 
to  the  said  Lynch  of  an  absolute  deed  for  the  houses  and  lots. 

Now,  the  very  first  point  to  be  established  by  the  plaintiff, 
(without  which  there  is  no  foundation  whatever  for  his  claim  to 
redeem,)  is,  that  his  transfer  to  Lynch  was  made  and  delivered 
and  received  as  a  mortgage ;  that  it  was  to  secure  the  debt  which 
he  owed  Lynch. 

Without  inquiring  how  fSur  he  was  concluded  by  the  absolute 
form  of  the  transfer,  or  whether  he  could  be  permitted,  for  his 
own  benefit,  to  show  by  parol  that  such  a  transfer  was  not  to  ope- 
rate according  to  its  terms  and  legal  effect,  it  must  suffice  to  say, 
that,  in  the  face  of  the  absolute  assignments  and  conveyance  to  the 
defendant  Lynch,  and  in  the  absence  of  any  agreement  that  those 
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instruments  shall  not  operate  according  to  their  legal  import,  or 
even  of  any  understanding  to  that  effect,  there  is  no  presumption 
that  they  were  intended  as  a  mortgage,  but  rather  that  they  were 
intended  as  a  sale  for  the  consideration  expressed  therein. 

The  plaintiff 's  allegation  is  expressly  and  unqualifiedly  denied 
in  the  iCnswer  of  the  defendant  Lynch.  The  absolute  form 
of  the  transfer,  and  Ihe  express  denial  that  it  wad  received 
under  any  agreement,  promise  or  understanding  that  he  should 
hold  the  premises  as  security  merely,  are  a  full  protection  to  the 
defendant  They  are  a  full  denial  of  the  only  ground  upon 
which  the  plaintiff  asks  the  interposition  of  the  Court  And 
until  some  competent  proof  was  given  by  the  plaintiff  in  support 
of  his  allegations,  they  stand  denied  and  not  proved. 

The  mere  stat^nent  of  the  plaintiff  that  he  had  in  his  own 
mind  confidence  that  Lynch  would  continue  to  hold  the  property 
as  security  merely,  and  that  he  would  permit  the  plaintiff  to 
redeem,  did  not  require  any  denial :  it  is  not  averred  that  this 
expectation  or  confidence  was  communicated  to  Lynch,  or  that 
he  knew  it  when  he  took  the  assignments  and  deeds,  still  less 
that  he  consented  to  take  the  property  upon  any  such  trust 

As  to  the  defendant  Agreda,  there  is  not  the  slightest  just  pre- 
tense of  claim  to  maintain  the  action  against  her.  She  denied  gen- 
erally every  allegation  in  the  complaint,  except  her  own  purchase. 
This  put  the  plainfiff  to  proof  of  his  allegations,  and  he  offered  none. 

Besides,  as  to  her,  the  plaintiff  could  not  claim  a  right  to 
redeem,  if  he  had  shown  a  parol  agreement  that  the  deed  to 
Lynch  should  be  held  as  a  mortgage,  unless  he  also  proved  that 
she  knew  it  The  bona  fide  purchaser  from  one  who  holds  by 
an  absolute  deed  obtains  a  good  title,  although  it  was  intended  as 
a  mortgage,  if  such  purchaser  have  no  notice.  {Stoddard  v.  BoUan^ 
6  Bosw.,  878.) 

The  Court  were  bound  to  dismiss  the  complaint,  or  order 
judgment  on  the  merits  for  the  defendants. 

The  fact  that  $27,000  was  named  as  the  consideration  of  each 
of  the  assignments  to  the  defendant  Lynch,  however  useful  it 
might  be  if  this  were  an  action  for  unpaid  purchase- money,  does 
not  sufficiently  show  that  the  assignments  were  intended  as  mort- 
gages.   The  judgment  should  be  affirmed. 

Jud^ent  affirmed,  with  costs. 
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Albebt  Smith,  Plaintiff  and  Bespondent,  v.  Bobebt  Patok, 
impleaded,  &c.,  Defendant  and  Appellant. 

1.  Where  the  plaintiff  was  indaoed  to  purchase  a  promissory  note  ftx>m  the 
payee  by  the  representations  of  the  latter,  that  the  note  was  a  business 
note,  given  by  the  maker,  upon  full  consideration ;  and  upon  suit  being 
bro>ught,  the  maker,  in  order  to  insist  that  the  transfer  to  the  plaintiff  was 
usurious,  attempts  to  prove  that  the  note  was  made  by  him  without  conai* 
deration,  for  the  accommodation  of  the  payee,  he  should  be  held  to  dear 
and  distinct  proof;  and  a  finding  of  a  Keferee,  upon  that  point,  for  the 
plaintiff,  will  ndt  be  set  aside  unless  very  clearly  against  evidence. 
(Before  HomcAN,  WooDRunr  and  MoNORiEr,  J.  J.) 

Submitted,  January  10th ;  decided,  January  28th,  1860 

This  action  was  bronght  against  tlie  defendant,  Paton,  aa 
maker,  and  Carpenter  &  Jaqnes  as  indorseis  of  a  promissory 
note,  for  $1,000,  payalde  four  months  after  date. 

The  maker,  Paton,  put  in  an  answer  alleging  that  the  note  was 
an  accommodation  note,  made  by  him  without  consideration,  and 
for  the  accommodation  of  Carpenter  &  Jaques,  the  payees ;  and 
that  it  was  discounted  by  the  plaintiff,  for  the  payees,  corruptly 
and  iLBuriously,  the  plaintiff  reserving  a  rate  of  interest  greater 
than  seven  per  cent^  to  wit,  the  rate  of  $24  upon  each  $100  for 
one  year. 

The  action  was  referred,  by  consent,  to  Hamilton  W.  Bobin* 
son,  Esq.,  before  whom  it  was  tried,  on  or  about  the  7th  day  of 
May,  1858.  On  the  trial,t  one  of  the  payees  and  indorsers^ 
Jaques,  was  examined  for  the  defendant,  and  on  his  direct  exa- 
mination he  testified  that  the  note  was  made  for  the  accommoda- 
tion of  his  firm  of  Carpenter  &  Jaques,  and  that  no  consideration 
was  given  by  his -said  firm  therefor;  that  he  went  to  the  plain* 
tiff,  and  he  cashed  it,  and  added,  *'I  think  he  gave  me  $920  for 
it"  I  asked  what  he  would  discount  it  for :  after  some  conversa- 
tion  he  said  he  would  give  me  $920  fbr  ij;;  I  then  gave  him  the 
note  and  took  that  amoun^. 

Upon  cross-examination  he  said  that  previous  to  that  time  the 
defendant  and  his  firm  "  had  been  in  the  habit  of  exchanging 
notfis ;"  about  this  time  he  pave  up  my  notes  that  he  had ;  I  am 
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not  positive  I  did  not  give  my  note  for  this ;  we  had  unsettled 
accounts ;  he  never  rendered  me  an  account ;  we  have  had  no 
settlement;  I  have  not  the  notes  he  gave  up  to  me;  I  have 
destroyed  them ;  he  was  not  indebted  to  me  when  he  gave  this 
note. 

On  his  own  behalf  the  plaintiff  testified  that  he  was  urged  by 
Jaques  to  buy  the  note  in  suit ;  that  Jaques  represented  expressly 
that  it  was  a  bona  fide  business  note ;  that  he  was  at  work  for 
Paton  more  or  less  all  the  time,  and  that  this  note  was  given  for 
work ;  that  Paton  sometimes  owed  him  $10,000,  and  he  consi- 
dered him  perfectly  good  for  all  he  agrees — for  all  his  promises ; 
that  he  fully  believed  those  representations,  and  that  it  was  a 
good  business  note,  and  relying  thereon,  he  purchased  the  note ; 
that  he  did  not  recollect  the  sum  he  paid,  but  the  discount 
exceeded  seven  per  cent  per  annum ;  that  afler  it  became  due 
he  called  on  Paton  and  he  promised  payment ;  that  whenever 
he  saw  Paton  he  would  say  "  I  have  plenty  of  money  coming  to 
me  to  pay  all  I  owe,  and  have  something  besides,  and  you  shall 
certainly  be  paid ;  you  need  have  no  anxiety,  the  note  is  good 
and  shall  be  paid." 

Upon  this  evidence  the  Eeferee  reported  as  follows :  "  That  I 
have  been  attended  by  the  parties,  and  having  heard  their  proofs 
and  allegations,  do  find,  as  matter  of  fact: 

"  That  the  defendant,  Eobert  Paton,  has  not  proved  that  the 
note  in  the  complaint  mentioned  was  made  for  the  accommoda- 
tion of  the  defendants,  Carpenter  &  Jaques,  or  without  any 
consideration  therefor,  or  was  not  a  business  note,  or  that  the 
plaintiff  discounted  the  same  usuriously. 

"  And  I  do  find,  as  matter  of  law,  that  the  plaintiff  is  entitled 
to  recover  against  the  defendant  the  amount  of  said  promissory 
note,  with  two  hundred  and  fifty-nine  dollars  and  nineteen  cents 
interest  thereon,  from  maturity  to  the  date  of  this  report ;  said 
principal  and  interest  together  amounting  to  one  thousand  two 
hundred  and  fifty-nine  dollars  and  nineteen  cents,  and  that  judg- 
ment ought  to  be  entered  for  that  sum." 

"  All  of  which  is  respectfully  submitted. 

"  New  York,  May  7th,  1858." 

From  the  judgment  entered  for  the  plaintiff  in  conformity 
with  this  report^  the  defendant  appealed. 
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Oeorge  W.  Stevens^  for  the  defendant  ^appellant). 

L  The  Referee  erred  in  finding  as  matter  of  fact  that  the  defend* 
ant  had  fsdled  to  prove  that  the  note  was  an  accommodation  note, 
made  without  consideration,  or  was  not  a  business  note,  or  that 
the  plaintiff  had  discounted  the  note  usuriouslj. 

IL  The  note  being  an  accommodation  note,  and  haying  been 
nsnriously  discounted  by  the  plaintiff,  never  had  a  valid  incep- 
tion, and  is  void  in  the  hands  of  the  plaintiff.  {Steeky.  Whipple^ 
21  Wend.,  103 ;  Bapelye  v.  AAy^  1  Hill,  9 ;  Catlin  y.  Ounter,  1 
Kern.,  368 ;  Clark  v.  Loomis,  5  Duer,  468.) 

TTT-  The  representation  by  the  payee  that  a  note  is  business 
paper,  does  not  estop  the  maJcer  from  pleading  usury,  if  the  note 
be  in  &ct  an  acconmiodation  note  and  has  been  usuriously  dis- 
counted. {Doive  V.  Sckuttj  2  Denio,  621 ;  Ni  T.  Life  Ins.  Co,  v. 
BeAe^  8  Seld.,  864.) 

BoAetf  Dean  and  Donohue^  for  the  plaintiff  (respondent). 

L  The  finding  of  the  Referee,  that  defendant  had  not  proved 
that  the  note  was  made  for  the  accommodation  of  Carpenter  & 
Jaques,  or  without  consideration,  or  was  not  a  business  note,  or 
that  the  plaintiff  discounted  the  same  usuriously,  is  sustained  by 
the  evidence. 

1.  It  is  established  by  what  the  defendant  did  not  prove,  or 
offer  to  prove. 

2.  A  defense,  so  penal  in  its  consequences  as  that  of  usury^ 
cannot  be  made  out  by  presuming  &cts  not  proved. 

By  the  Coubt — Hopfjian,  J.  The  plaintiff  undoubtedly 
took  the  note  on  the  representations  of  Jaques,  that  it  was  busi* 
ness  paper.  This  is  positively  sworn  to  by  the  plaintiff,  and  not 
contradicted  or  modified  by  Jaques. 

It  is  true,  that  this  would  not  deprive  Paton  of  the  defense  of 
usury  if  the  note  was  an  accommodation  note,  and  he  had  not 
authorized  the  representations.  {Douoe  v.  SchtiUj  2  Denio,  621.) 
But  it  would  induce  us  to  scrutinize  Jaques'  evidence  with  strict* 
neas,  had  he  sworn  that  it  was  an  accommodation  note. 

It  is  necessary  that  the  evidence  ta  this  point  should  be  per- 
fectly clear  and  decisive.   On  the  face  of  the  paper,  consideration 
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is  implied,  and  the  defendant  Paton  is  responsible  as  maker. 
The  note  then  could  be  purchased  at  the  discount  proven,  with- 
out the  claim  upon  it  being  invalidated.  K  an  exchange  note 
had  been  given,  each  holder  would  have  been  a  purchaser  for 
value,  and  he  could  sell  his  property  on  such  terms  as  he  chose 
{Doioe  V.  SchuU^  ut  supra  ;  Oobb  v.  litus,  18  Barb.,  45 ;  affirmed. 
April,  1854.  Selden's  notes  of  decisions  of  Court  of  Appeals.) 

Jaques'  testimony  leaves  this  material  point  in  doubt,  which 
ought  to  have  been  made  out  with  certainty  and  clearness.  It 
may  have  been  an  exchange  on  this  evidence. 

I  think  the  Beferee  was  right,  and  that  the  judgment  should 
be  affirmed. 


William  Eiebnan,  Plaintiff,  v.  Jobeph  Bochelsau,  impleaded, 

&c.,  Defendant. 

1.  On  a  sale  of  chattels  with  a  warranty  of  fioundness  or  quality,  if  the 
warranty  be  broken,  the  vendee  is  entitled,  as  damages,  to  the  difference 
between  the  actual  value  of  the  chattels  and  the  sum  they  would  be  worth 
if  they  were  sound,  or  of  the  quality  warranted. 

2.  The  purchaser  is  not  entitled  to  rescind  the  sale,  return  the  chattels  and 
.   demand  a  return  of  the  price  paid,  unless  there  was  fraud  in  the  sale  on  the 

part  of  the  vendor,  or  there  was  an  express  agreement  that  they  might  be 
returned  if  they  were  not  such  as  they  were  warranted  to  be. 

3.  It  is  not  error  to  refuse  to  charge  the  jury  as  requested  by  a  defendant,  if 
the  evidence  would  not  warrant  them  in  finding  the  facts  without  which  the 
instruction  requested  would  have  no  application  to  the  case,  even  though, 
as  mere  propositions  of  law,  the  instructions  desired  are  correct 

(Before  Woodruit  and  MonciuEr,  J.  J.) 

Heard,  January  13th;  decided,  February  I8th,  1860. 

This  case  was  brought  to  hearing  upon  exceptions  taken  by 
the  defendant,  Joseph  Itochelean,  on  a  trial  had  before  Oakley, 
Ch.  J.,  on  the  24th  day  of  May,  1858,  on  which  trial  the  plaintiff 
recovered  a  verdict  for  $200,  the  exceptions  having  been  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 
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The  action  was  brought  against  Bocheleau  as  maker,  and 
Louis  Demers  as  indorser,  upon  a  promissory  note  for  $800, 
payable  to  the  order  of  the  said  Louis  Demers,  and  by  him 
indorsed  to  the  plaintiff 

The  defendant  Bocheleau  alone  answered  the  complaint  His 
drfense  was,  that  the  note  was  given  to  Demers  in  part  payment 
for  a  horse  purchased  from  him  for  the  price  of  $400,  whereof 
$100  was  paid  in  cash :  That  Demers  gave  an  absolute  warranty 
or  guaranty  that  the  horse  was  free  from  all  unsoundness  and 
was  perfect  in  every  respect,  and  defendant  purchased  in  reliance 
on  such  warranty :  That  the  horse  was  spavined:  That  Demers 
knew  it,  and  fraudulently  concealed  it  firom  the  defendant  That 
on  discovering  the  imsoundness  he  offered  back  the  horse  and 
demanded  the  return  of  the  money  and  note ;  that  in  consequence 
thereof,  the  consideration  of  the  note  has  failed  and  defendant  is 
entitled  to  rescind  the  contract ;  and  that  the  note  was  transferred 
to  the  plaintiff  after  its  maturity  and  without  consideration,  the 
plaintiff  having  knowledge  that  there  was  a  defense  thereto.  The 
matters  set  up  as  a  defense  were  denied  by  the  plaintiff  in  his 
reply. 

On  the  trial  lihe  evidence  showed  that  the  note  in  question  was 
given  in  part  payment  for  a  horse,  as  alleged  by  the  defendant^  and 
that  at  the  time  of  the  sale  a  small  spot  or  blemish  appeared  on  one 
of  the  legs,  which  was  the  subject  of  conversation,  and  which  the 
said  Demers  guaranteed  was  no  unsoundness.  Whether  in  fact 
it  had  proved  to  be  a  spavin,  and  whether  in  fact  the  horse 
was  not  perfectly  sound,  were  questions  respecting  which  there 
was  a  conflict  of  testimony.  Demers  at  the  time  of  the  sale 
denied  that  there  was  any  imsoundness,  many  of  the  witnesses 
fuUy  agreed  with  him,  and  there  was  no  testimony  that  prior  to 
that  time  there  had  been  anything  to  indicate  that  the  horse  was 
unaoxmd,  except  the  said  small  spot  or  blemish  which  was  the  sub- 
ject of  discussion,  and  in  relation  to  which  the  witnesses,  veteri- 
nary surgeons  and  others  differed.  There  was  also  conflicting  evi- 
dence in  relation  to  the  difference  between  the  value  of  the  horse 
if  sound  and  his  value  with  the  alleged  spavin  or  unsoundness. 

The  evidence  showed  that  the  plaintiff  received  the  note  after 
it  became  due. 

This  was  the  substance  of  all  the  proo&  given  on  the  trial. 
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The  defendant's  counsel  requested  the  court  to  charge  the  juiy 
as  follows : 

L  If  Demers  fraudulently  concealed  the  existence  of  the  un- 
soundness, or  misrepresented  it  intentionallj,  the  note  cannot  be 
enforced. 

n.  If  there  was  a  warranty  against  unsoundness,  and  the 
jury  believe  that  at  the  time  of  sale  there  was  an  existing  un- 
soundness interfering  substantially  with  his  (the  horse's)  use  and 
value,  the  warranty  is  broken  and  the  note  cannot  be  recovered. 

in.  If  the  jury  believe  that  the  defendant  Bocheleau  found 
Demers  as  soon  as  he  could,  and  tendered  him  the  horse,  he  was 
entitled  to  rescind  the  contract  of  purchase,  and  is  therefore  ab- 
solved from  liability  upon  the  note. 

IV.  Under  any  circumstances  the  real  value  of  the  horse  is 
all  that  Bocheleau  is  liable  for,  and  crediting  him  with  $100,  as 
paid,  the  balance  is  the  only  amount  collectible  upon  the  note. 

As  to  the  first  proposition,  the  Court  remarked  that  there  was 
nothing  in  the  evidence  to  show  fraud;  as  to  the  second  and 
third,  that  they  could  have  no  application  to  the  case  under  the 
facts,  and  refused  to  charge  as  requested. 

To  the  refusal  of  the  Court  to  charge  as  requested  on  each  and 
every  one  of  the  said  propositions,  and  every  part  thereof,  the 
defendant's  counsel  then  and  there  duly  excepted.  The  Court 
charged  the  fourth  proposition  as  requested. 

The  jury  render^  a  verdict  for  the  plaintiff  for  two  hundred 
dollars ;  thus  allowing  to  the  defendant  one  hundred  dollars,  by 
way  of  abatement  from  the  note  in  suit,  for  the  difference  be- 
tween the  value  of  the  horse  in  the  condition  in  which  he  was 
when  sold  and  his  value  if  sound,  and  thus  finding  or  assuming 
that  Demers  warranted  the  horse  to  be  sound  and  that  he  was  in 
fieict  unsound. 

J.  Hi  Trappj  for  the  defendant 

I.  The  Court  erred  in  refusing  to  charge  the  jury  that  if 
Demers  fraudulently  concealed  the  existence  of  the  unsound- 
ness, or  misrepresented  it  intentionally,  the  note  could  not  be 
enforced. 

There  was  evidence  to  warrant  the  submission  of  this  propo* 
sition  to  the  jury. 


NEW  YOEK— FEBRUABY,  1860.  161 


Kiernan  v.  KocLeleau. 


n.  The  court  erred  in  refusiDg  to  charge  the  jury  that  if 
there  was  a  warranty  against  unsoundness,  and  the  jury  believed 
that  at  the  time  of  sale  there  was  an  existing  unsoundness  inter- 
fering substantially  with  the  use  and  value  of  the  horse,  the 
warranty  was  broken,  and  the  note  could  not  be  recovered  upon. 

1.  There  was  evidence  of  a  warranty. 

2.  There  was  evidence  of  an  existing  unsoundness  at  the  time 
of  warranty,  reducing  the  value  of  the  horse  two-thirds. 

HI.  The  Court  erred  in  refusing  to  charge  the  jury  that  if 
they  believed  the  defendant  Bocheleau  found  Demers  as  soon  as 
he  could,  and  tendered  him  the  horse,  he  was  entitled  to  rescind 
the  contract  of  purchase. 

There  was  evidence  sufficient  to  go  to  the  jury. 

Demers  lived  in  Canada.  Bocheleau  called  frequently  to  see 
Demers,  or  where  he  could  see  him,  without  seeing  him,  and  did 
not  see  him  until  after  the  note  was  due.  Demers  made  no  ob- 
jection about  delay.  He  says  nothing,  and  his  subsequent  con- 
duct in  parting  with  the  note,  shows  he  felt  and  knew  there  was 
a  just  defense  to  it. 

The  verdict  should  be  det  aside  and  a  new  trial  ordered. 

Thomas  B,  Bamaby^  for  the  plaintiff. 

L  The  refusal  of  the  Judge  to  charge  the  first  of  those  propo- 
sitions, as  requested,  was  correct;  for  there  is  nothing  in  the 
evidence  to  show  fraud. 

1.  There  is  no  proof  of  any  unsoundness  existing  in  the  horse 
previous  to  the  sale. 

2.  The  sale  was  open  and  fair,  and  above-board.  Several  wit- 
nesses present  freely  discoursed  upon  the  supposed  blemishes  and 
defects  upon  the  horse,  and  carefully  examined  the  swelling  which 
this  defendant  now  calls  a  spavin.  There  was  no  concealment  or 
misrepresentation. 

II.  The  refusal  to  charge  the  second  of  those  propositions  was 
correct. 

1.  There  was  no  warranty  shown  to  have  been  given  by  De- 
mers on  this  sale. 

(a.)  There  was  no  bill  of  sale  or  written  guaranty  whatever. 

(6.)  The  conversation  about  the  time  of  the  sale  discloses  nothing 
that  amounts  to  a  guaranty,  any  further,  certainly,  than  that  the 
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blemisli  spoken  of  was  not  then  a  permanent  and  substantial 
unsoundness,  affecting  the  value  of  the  horse. 

(c.)  The  purchase,  so  far  as  the  evidence  shows,  was  fully  ended 
when  this  conversation  took  place. 

2.  But  even  if  there  were  a  guaranty  in  any  form,  or  to  any 
extent,  it  has  not  been  broken. 

(a.)  There  is  no  proof  that  there  was  any  unsoundness  at  that 
time,  which  was  not  then  fully  disclosed  and  embraced  in  the 
bargain  of  sale. 

{b.)  The  evidence  shows,  further,  that  the  horse  did  not  depre- 
ciate in  value  at  all  after  the  purchase,  or  certainly  no  more  than 
would  necessarily  result  from  the  mailner  in  which  he  was  kept 
and  used  by  the  defendant. 

8.  At  all  events,  there  is  no  breach,  such  as  to  defeat  the  reco- 
very, upon  the  note  in  question,  of  the  actual  value  of  the  horse, 
less  $100,  at  the  time  of  the  sale. 

HI.  The  refusal  to  chai^  the  third  of  those  propositions  was 
correct. 

1.  There  is  no  proof  of  a  proper  tender  in  this  case. 

2.  No  attempt  is  shown  to  return  the  horse  within  a  reasona- 
ble time  after  the  sale.  Demers  was  at  the  place  of  the  sale  for 
six  weeks  after  the  horse  was  sold;  and  Bocheleau  was  also  fre- 
quently there.  Yet  nothing  is  said  about  a  return  of  the  horse 
till  late  in  September. 

8.  An  offer  to  return  the  horse,  unless  for  good  cause — for  fraud 
in  the  sale  —  would  not  affect  the  plaintiff's  rights  in  any  event 
The  plaintiff  should  have  judgment  on  the  verdict 

By  the  Court — Moncribf,  J.  These  exceptions  in  my 
opinion  might  properly  and  justly  be  disposed  o^  by  a  concur- 
rence in  the  view  expressed  at  the  trial  by  the  learned  late  Chief 
Justice;  but  inasmuch,  as  it  was  by  his  order,  that  they  are 
heard  at  the  General  Term,  an  examination  of  the  testimony  and  of 
the  rules  of  law  applicable  to  the  issues  in  the  action  has  been  made. 

As  to  the  first  proposition,  it  will  be  noticed,  that  the  counsel 
for  the  defendant,  at  the  time  of  making  his  requests,  nor  when 
his  attention  was  directly  called  to  the  alleged  want  of  evidence 
to  sustain  it,  did  not  specify  a  portion  of  the  testimony  even 
tending  to  support  it,  nor  did  the  counsel,  upon  the  argument^ 
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point  to  any  such  evidence.  An  exception  under  such  drcum- 
Btances  in  fairness  or  in  law  will  not  be  upheld.  (3  Denio,  598 ; 
8  Kem.y  888.) 

The  proposition  assumed  some  evidence  in  the  case  upon 
which  the  jury  properly  might  arrive  at  the  conclusion  that  the 
seller  of  the  horse,  Demers,  was  guilty  of  firaud  in  making  the 
sale  with  his  guaranty  that  it  was  not  unsound*  There  is  no 
such  evidence  in  the  case  as  now  presented.  Demers  positively 
denied  that  there  was  any  unsoundness  in  the  horse  at  the  time 
of  sale,  and  other  witnesses  agreed  with  him.  The  Jury  could 
not  be  permitted  to  iudulge  in  speculation  and  conjecture  as  to 
the  possibility  that  Demers  knew  better  or  otherwise  than  as  he 
had  testified ;  there  was  no  evidence  to  impeach  him  or  to  impute 
other  than  entire  good  £uth  in  the  transaction. 

As  to  the  second  and  third  propositions,  it  seems  to  me  that 
the  learned  counsel,  in  making  his  fourth  proposition,  conceded 
the  two  former  to  be  unsound  and  xmtenable. 

In  Gary  v.  Qrwman^  (4  Hill,  626,)  it  is  expressly  decided,  and 
I  am  not  aware  that  the  case  has  been  reversed  or  explained, 
'^  that  a  warranty  on  the  sale  of  a  chattel  is^  in  legal  effect,  a 
promise  that  the  subject  of  sale  corresponds  with  the  warranty 
in  title,  soundness  or  other  quality  to  which  it  relates ;  and  is 
always  so  stated  in  the  declaration  when  it  is  technically  framed. 
It  naturally  follows  that  if  the  subject  prove  defective  within  the 
meaning  of  the  warranty,  the  stipulation  can  be  satisfied  in  no 
other  way  than  by  making  it  good.  That  cannot  be  done  except 
by  paying  to  the  vendee  such  sum  as,  together  with  the  cash 
value  of  the  defective  article,  shall  amount  to  what  it  would 
have  been  worth  if  the  defect  had  not  existed.  There  is  no 
right  in  the  vendee  to  return  the  article  and  recover  the  price  paid, 
unless  there  be  firaud,  or  an  express  agreement  for  a  return." 
A  different  rule  undoubtedly  did  prevail  at  an  earlier  period,  and 
is  commented  upon  in  this  case.  {Voorheea  v.  Earl^  2  Hill,  288.) 

It  was  not  pretended  that  there  was  any  agreement  for  a  return 
of  the  horse ;  and  there  is  an  entire  absence  of  anything  to  estab- 
lish fraud* 

Neither  of  the  exceptions  being  well  founded,  judgment 
should  be  entered  for  the  plaintiff  in  conformity  to  the  verdict. 

Ordered  judgment  for  the  plaintiff  on  the  verdict,  with  his  costs. 
Bo8W.— Vol.  VI.  20 
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Samuel  T.  Kissam,  Plaintiff  and  Eespondent,  v.  John  S. 

Egberts,  Defendant  and  Appellant. 

1.  In  an  action  for  the  forcible  and  wrongful  taking  of  goods  from  the  posses- 
sion of  the  plaintiff,  he  need  not  allege  or  prove  ownership  of  the  goods. 

2.  If  ownership  be  alleged  in  the  plaintiff,  and  such  ownership  be  denied  by 
the  defendant,  the  issue  is  immaterial. 

3.  In  such  an  action  the  defendant  cannot  defend  hj  proof  that  the  goods  are 
the  property  of  a  stranger. 

4.  If  the  defendant  seeks  to  justify  the  taking  by  proof  of  ownership  of  the 
goods  in  a  third  person,  he  must  set  up  in  his  answer  not  only  such  pro- 
perty in  the  third  person,  but  also  connect  himself  with  such  owner  by 
averring  that  the  t^ldng  was  by  his  authority,  or  by  virtue  of  process  or 
right  against  such  owner ;  and  if  such  authority  or  right  to  take  the  goods 
be  not  set  up  in  the  answer,  it  cannot  be  proved  on  the  trial. 

5.  A  refusal  to  permit  an  amendment  of  the  answer  on  the  trial  to  introduce 
such  averments,  is  not  the  subject  of  an  exception  which  can'  be  reviewed 
on  an  appeal  from  the  judgment 

(Before  HorncAK,  Woodruff  and  Mokorief,  J.  J*.) 

Heard,  January  9th ;  decided,  February  18th,  1860. 

Appeal  from  judgment  on  a  verdict  for  tte  plaintiff  for 
$4,210,  had  on  a  trial  before  Mr.  Justice  Woodruff  and  a  jury, 
on  the  15th  day  of  November,  1858. 

The  complaint  in  the  action  aveis,  that  on,  &a,  at ,  &a,  '^  the 
defendant  forcibly  and  wrongfully  took  from  the  possession  of 
the  plaintiff  and  carried  away  the  following  goods  and  chattels, 
of  which  he  is  the  owner,  viz. :  a  schooner  known  by  the  name 
D.  W.  Bagley,  her  apparel,  tackle,"  &c.,  &c.,  (enumerating  the 
articles,)  '*  which  goods  and  chattels  were  of  the  value  of  $5,600." 
Wherefore  the  plaintiff  demands  "damages  to  the  sum  of 
$10,000,  with  interest,"  &c. 

The  answer  of  the  defendant  first  "  denies  that  the  plaintiff 
was  or  is  the  owner  of  the  schooner,  goods  and  chattels  in  tlie 
complaint  mentioned,  or  any  of  them."  And  second,  denies 
"that  the  defendant  forcibly  or  torong/uUy  took  from  the  posses- 
sion of  the  plaintiff  or  carried  away  the  schooner,  goods  or  chat- 
tels, or  any  or  either  of  them.  And,  thirdj  denies  that  the  same 
were  of  the  value  of  $6,500." 
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On  the  trial  no  point  was  taken  that  this  answer  did  not  suffi- 
ciently put  the  plaintiff's  possession  and  the  taking  by  the 
defendant  in  issue. 

The  plaintiff  gave  evidence  tending  to  prove  that  he  was  in 
the  actual  possession  of  the  schooner,  her  tackle,  apparel,  &c. ; 
that  he  employed  the  captain,  and  after  two  or  three  voyages  he 
discharged  the  captain  and  took  the  command  himself;  that  he 
afterwards  employed  another  captain  and  sent  her  to  tiie  West 
Indies,  whence  she  returned  to  New  York ;  that  while  he  was 
looking  for  another  voyage,  she  was  taken  possession  of  by  the 
Sheriff  by  direction  of  the  defendant  The  Sheriff  testified  that 
he  took  possession  by  parol  directions  from  the  defendant  and 
sold  her,  and  that  he  thought  the  defendant  purchased  her.  On 
crofls-examination  by  defendant's  counsel,  he  said  that  he  took 
such  possession  as  Deputy-Sheriff,  by  virtue  of  process,  and  sold 
her  by  virtue  of  that  process.  Other  evidence  was  given  tend- 
ing ta  prove  the  plaintiff's  actual  possession  and  control  of  the 
schooner,  &c. ;  his  employment  of  her  men,  and  payment  of  their 
wages,  &c.;  and  that  the  value  of  the  schooner,  &c.,  was 
$4,500. 

Upon  these  proo&  the  defendant  moved  to  dismiss  the  com- 
pUdnt,  upon  the  grounds,  1st  That  the  plaintiff  had  not  proved 
any  owneidiip  o^  or  any  such  right  to  or  in,  the  schooner  in 
question  as  entitled  him  to  maintain  this  action ;  2d.  That  the 
plaintiff  had  not  proved  any  such  taking  of,  or  interference  with, 
the  schooner  by  the  defendant  as  was  sufficient  to  authorize  the 
plaintiff  to  maintain  this  action;  8d.  That  the  proof  did  not 
make  out  the  case  stated  in  the  complaint  The  motion  was 
denied,  and  the  plaintiff  excepted. 

Proof  was  then  given  by  the  defendant  in  relation  to  the 
value  of  the  schooner,  &c.,  and  how  much  she  sold  for  at  the 
sale ;  and  in  the  course  of  that  evidence,  it  appeared  that  there 
were  many  bidders  at  the  sale ;  that  the  defendant  was  present ; 
and  that  "  she  was  knocked  down  to  Mr.  Roberts"  (the  defend- 
ant). 

The  exceptions  taken  by  the  defendant  to  the  rejection  of  tes- 
timony offered  by  him  on  the  trial  were  numerous;  but  they 
were  taken  to  rulings,  all  made  upon  substantially  one  ground, 
viz.,  that^  under  the  answer  of  the  defendant,  he  was  not  entitled 
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to  prove  that  the  plaintiff  was  not  the  owner  of  the  schooner 
and  other  property  taken,  and  that  they  belonged  to  his  &ther, 
Samuel  Kissam,  and  himself  jointly,  or  to  his  father  alone,  even 
though  he  may  have  held  a  bill  of  sale  in  his  sole  name.  Thus, 
he  proposed  questions  and  offered  testimony,  the  bearing  of 
which  went  to  show  that  the  schooner,  &c.,  was  the  property 
of  the  firm  of  S.  Kissam  &  Company,  (a  firm  composed  of  the 
plaintiff  and  his  father,  Samuel  Kissam,)  although  the  bill  of  sale 
was  made  out  to  the  plaintiff  and  he  held  the  title  in  his  own 
name:  also,  that  the  plaintiff  held  the  schooner,  &c.,  merely  as 
agent  for  S.  Eissam  k  Company :  also,  that  Samuel  Kissam  had 
received  portions  of  the  freight  by  direction  of  the  plaintiff:  also, 
that  plaintiff  had  offered  to  convey  the  same  in  part  payment  of 
a  debt  of  his  said  &ther :  also,  to  convey  her  in  part  payment 
of  a  debt  due  by  S.  Kissam  &  Company :  also,  that  the  plaintiff 
had  made  statements  in  relation  to  his  or  his  Other's  ownership 
of  the  schooner — (the  counsel,  however,  disavowing  any  intent, 
by  such  proof)  to  contradict  any  testimony  given  by  the  plaintiff 
as  a  witness  in  his  own  behalf)  And  the  defendant  also  offered 
to  read  in  evidence  a  writ  of  attachment  which,  on  the  cross- 
examination  of  the  Deputy-Sheriff,  the  latter  had  stated  was  the 
process  by  virtue  whereof  he  made  the  seizure  and  sale.  This 
writ,  though  not  printed  in  the  case  on  appeal,  was  not  claimed 
to  be  a  process  against  the  plaintiff. 

This  evidence  was  rejected,  on  the  ground  that  proof  of  title 
in  a  third  person  was  no  defense  to  an  action  for  the  forcible 
taking  and  carrying  away  goods  from  the  lawfiil  possession  of 
the  plaintiff;  and  that  the  answer  did  not  set  up  titie  in  any 
person  with  whom  the  defendant  connected  himself,  or  undar 
whom  or  against  whom  the  defendant  alleged  any  right  to  take 
the  property.  > 

To  the  rejection  of  the  evidence,  the  defendant  excepted. 

The  defendant  then  moved  to  amend  his  answer  by  inserting 
an  averment  that  the  property  "  was  owned  by  the  firm  of  S. 
Ki^m  k  Co."  and  that  it  "  was  taken  and  sold  by  the  Sheriff 
under  legal  process."  The  motion  was  denied,  and  the  defend- 
ant excepted. 

The  case  states  that  the  defendant's  counsel  requested  the 
Court  to  charge  and  instruct  the  jury — 
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First  That  the  plaintiff  had  not,  by  his  prooi^  shown  any 
trespass  or  nnlawM  taking  of  the  schooner  in  question  by  the 
defendant. 

(Hie  Court  refused  so  to  charge ;  to  which  decision  defendant's 
ooiEnsel  excepted.) 

Sstxmd.  That  the  plaintiff  had  shown  no  title  to  or  interest  in 
said  schooner ;  and,  in  any  events  was  entitled  to  recover  only 
nominal  damages. 

(The  Court  refused  so  to  charge ;  and  to  this  decision,  as  to 
each  part  of  said  request,  defendant's  counsel  excepted.) 

The  Court  thereupon  chaiged  and  instructed  the  jury,  among 
other  things,  as  follows : 

That,  if  the  schoomer  in  question  was  taken  from  the  posses- 
fflon  of  the  plaintiff  by  the  defendant,  or  by  his  direction,  and 
he  tamed  the  plaintiff  out  of  possession,  the  defendant  was 

liable. 

(To  which  last  chaige  and  instruction  of  the  Court,  the  counsel 
for  defendant  excepted.) 

That  the  mere  fact  that,  at  the  Sheriff's  sale,  the  schooner  was 
knocked  down  to  the  defendant,  was  not  sufficient  to  make  him 
liable  in  this  action. 

That,  if  the  defendant  was  liable  in  this  action,  he  was  liable, 
upon  the  pipofe  in  this  case,  for  the  value  of  the  schooner,  with 
interest  from  the  time  of  the  taking  from  the  plaintiff's  posses- 
sion. 

(To  which  last  charge  and  instruction  of  the  Court,  the  counsel 
for  defendant  also  excepted.) 

The  case  was  then  submitted  to  the  jury,  who  found  a  verdict 
for  the  plaintiff  for  $4,210,  that  is  to  say,  for  the  value  of  the 
vessel,  $8,800,  and  interest  thereon  from  the  17th  December,  1856. 

From  the  judgment  for  the  plaintiff  entered  upon  the  verdict, 
the  defendant  appealed  to  the  General  Term. 

Bergamin  W.  Bcnmey^  for  the  defendant  (appellant). 

I.  The  process  (writ  of  attachment)  under  which  the  Sheriff 
adzed  and  sold  the  property  in  question  was  competent  evidence, 
when  offered  by  defendant;  and  the  exception  to  its  rejection  is 
well  taken.  It  was  certainly  part  of  the  rea  gesiosj  which  defend- 
ant was  entitled  to  have  before  the  Court  and  jury. 
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It  was  also  admissible  evidence  in  relation  to  the  question  of 
damages. 

n.  The  complaint  alleges  that  plaintiff  was  owner  of  the  pro- 
perty in  question.  The  answer  denies  that  allegation.  This 
was  a  material  issue,  under  the  Code,  in  relation  to  which  either 
party  might  give  evidence ;  and  the  exceptions  to  the  rejection 
by  the  Court  of  defendant's  testimony  relative  to  the  ownership 
are  well  taken.  {Walrod  v.  BermetLf  6  Barb.,  144;  Bdbinson  v. 
Frosty  14  id.,  536;  Davis  v.  Hoppodc^  6  Duer,  254;  SchermerJwm 
V.  Van  Volkenbwrgh,  11  J.  R,  529.) 

III.  The  evidence  of  title  to  the  property  out  of  the  plaintiff) 
and  to  show  that  he  was  only  agent  in  relation  to  it,  was  admis- 
sible to  regulate  the  rule  of  damages ;  also  to  show  that  the 
plaintiff  was  not  the  party  in  interest.  {Fitzhugh  v.  Wimariy  6 
Seld.,  559 ;  Spoor  v.  SoUand^  8  Wend.,  44i5 ;  Higgins  v.  Whitney ^ 
24  id.,  879 ;  6hsrry  v.  Schuyler^  2  HiU,  204.) 

lY.  The  motion  by  defendant's  counsel  to  dismiss  the  com- 
plaint should  have  been  granted,  and  the  exception  to  the  decision 
of  that  motion  is  well  taken. 

There  was  no  sufficient  proof  of  the  taking  of  the  property  by 
defendant  to  sustain  the  action. 

y.  The  motion  by  defendant's  counsel  for  leave  to  amend  his 
answer  should  have  been  granted,  and  the  exception  to  the  denial 
of  that  motion  by  the  Court  is  well  taken. 

YI.  The  refusal  of  the  Court  to  chaige  that  plaintiff  had  not, 
by  proo^  shown  an  unlawful  taking  of  the  schooner  by  defend- 
ant, and  the  chaige  in  relation  to  defendant's  liability  for  the 
taking,  were  erroneous,  and  the  exceptions  thereto  are  well  taken. 

YII.  The  refusal  of  the  Court  to  chaige  that  plaintiff  was, 
under  the  proo&,  entitled  to  only  nominal  damages,  and  the 
charge  that  defendant,  if  liable  upon  the  proofe,  was  liable  for 
the  value  of  the  schooner,  with  interest  from  the  taking,  were 
errors;  and  the  exceptions  thereto  are  well  taken. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

P.  Y.  Cutler,  for  the  plaintiff  (respondent). 

I.  The  action  is  trover.  The  answer  is  a  general  denial.  It 
does  not  allege  that  the  vessel  was  taken  under  process  against  a 
third  person,  and  that  title  is  in  that  third  person. 
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II.  The  defendant,  under  the  general  issue  or  a  general  denial, 
cannot  prove,  in  such  an  action,  that  title  was  in  a  third  person, 
and  olaim  title  under  that  third  person. 

1.  ^'  Under  not  guilty,  the  plaintiif 's  title  to  the  goods  cannot 
be  contested."  {Barto7i  v.  Broum,  6  Mees.  &  Welsh.,  298 ;  Saun- 
ders' PL  &  Ev.,  tit.  Trover,  deft's  ev.  under  not  guilty.  Vernon 
V.  Shiptan,  2  Mees.  &  Welsh.,  9 ;  White  y.  Teal,  12  Ad.  &  Ellis, 
106,  4  P.  &  D.,  43 ;  Isaac  v.  Belcher,  5  Mees.  &  Welsh.,  189 ;  8 
Carr.  &  P.,  714 ;  Duncan  v.  Speer,  11  Wend.,  54.) 

IIL  The  plaintiff  proved  all  that  he  was  required  to  prove 
his  possession,  and  that  he  was  deprived  of  that  possession  by 
the  defendant  {Duncan  v.  Spear,  11  Wend.,  54;  McLaughlin  v. 
WaOe,  9  Cow.,  670 ;  1  Chitty,  161.) 

IV*.  The  defendant,  who  is  the  party  and  not  a  public  officer, 
cannot  prove  that  the  seizure  was  upon  execution  as  against  old 
Mr.  KisRam,  because  it  is  not  set  up  in  the  answer.  Judge  SeIt 
DBS',  in  McKyring  v.  Bull,  (16  N.  Y.  R,  807,)  says :  "  The  rule 
of  Hil.  T.,  (4  Wil.  IV.,)  and  the  system  of  pleading  prescribed 
by  the  Code,  have  in  one  respect  a  common  object,  viz. :  to  pre- 
vent parties  from  surprising  each  other,  by  proofs  of  which  their 
pleadings  give  no  notice." 

Section  149  of  the  Code  is  so  plain  that  '^  he  who  runs  may 
leadf"  and  is  conclusive  on  the  question.  The  answer  must 
contain — 

1.  Sec  149,  sub.  2 :  '^  A  statement  of  any  new  matter  consti- 
tuting a  defense,  or  counterdaiviy  (Voorhies'  Code,  168,  note  C ; 
Jackaon  v.  Wheedon,  1  E.  D.  Smith,  142 ;  Baher  v.  Bailey,  16 
Barb.,  54.) 

V.  The  conversion  was  distinctly  proved.  Any  interference 
on  the  part  of  the  officer,  by  the  direction  of  the  party,  is  a  con- 
version. (23  Wend.,  461.) 

VI.  The  defendant's  exceptions  are  not  well  taken.  They 
point  to  the  trial  of  an  issue  not  preselited  by  the  pleadings,  and 
which,  if  allowed,  would  entirely  subvert  the  present  system  of 
trials,  and  render  pleadings  useless,  as  a  means  of  informing 
parties  before  the  trial,  of  the  cause  of  action  or  defense. 

The  judgment  should  be  affirmed. 


\ 
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^HOFFMAK,  J.  An  analysis  of  the  complaint  in  this  action, 
gnided  merely  by  the  provisions  of  the  Code,  without  regard  to 
former  precedents  and  rules,  presents  this  case.  That  the  defend- 
ant forcibly  and  wrongfully  took  from  the  possession  of  the 
plaintiff,  the  goods  in  question  and  carried  them  away ;  that  he, 
the  plaintiff,  was  the  owner  of  such  snoods ;  that  they  were  of  a 
given  value,  aad  he  demaads  judgment  for  his  dama^. 

The  defendant  denies  that  he  did  forcibly  or  wrongfully  take 
from  the  possession  of  the  plaintiff,  the  said  goods  or  any  of 
them.  He  also  separately  denies  that  the  plaintiff  was  or  is  their 
owner. 

We  notice  that  there  is  not  in  the  complaint  any  express  alle- 
gation of  possession  in  the  plaintiff,  although  the  ayerment  that 
the  defendant  took  the  property  from  the  possession  of  the  plain- 
tiff involves  possession  in  him  by  the  strongest  of  implications. 
Nor  is  there  in  the  answer  any  ezpreiss  denial  of  the  plaintiff's 
possession,  but  there  is  a  strong  implied  admission  of  it  in  the 
negation  of  a  wrongful  or  forcible  taking  from  his  possession. 

The  explicit  allegation  of  the  plaintiff's  ownership  in  the  com- 
plaint is  met  by  the  explicit  denial  of  it  in  the  answer,  and  there 
is  nothing  more. 

Now  the  theory  of  the  plaintiff,  the  theory  on  which  the  cause 
was  tried,  and  of  the  rulings  of  the  Judge,  appears  to  be  this: 
Thf  Code  recognizes  the  principles  of  the  old  actions,  although 
all  fthe  forms  of  pleading  are  abolished.  Among  them,  is  the 
action  for  damages  on  account  of  the  wrongful  taking  of  personal 
property  firom  the  possession  of  another,  known  as  trespass  de 
bonis  a^portatis,  as  well  as  the  other  action  in  which  the  property 
itself  is  demanded,  or  in  which  ordinarily  a  question  of  property 
is  involved,  such  as  trover  and  replevin,  at  least  in  the  detinet 
That  the  present  action  is  not  trover,  but  is  precisely  that  of  tre9- 
pass  de  bonis  asportatisj  under  the  former  system ;  that  this  action 
proceeds  upon  the  groimd  of  a  possession  in  the  plaintiff,  wrong- 
fully interfered  with  by  the  defendant;  that  the  right  to  sue  is 
wholly  independent  of  the  question  of  property  in  himself;  that 
neither  the  allegation  nor  proof  of  such  property  is  requisite  to 
sustain  the  action ;  that  a  defendant  by  specisJ  plea,  but  not  upon 
a  general  issue,  or  mere  denial  under  the  Code,  could  defeat  the 
claim  by  showing  property  in  himself,  or  some  one  under  whom 
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he  has  acted,  bat  not  property  in  a  stiranger ;  and  that 
meat  in  the  complaint  of  ownership,  and  the  denial  in  ^ihe 
answer,  is  mere  sorplnsage --^ it  raises  an  immaterial  issue—* 
because  it  waa  needless  for  the  plaintiff  to  have  averred,  as  it  is 
needless  for  him  to  prore  it  at  the  trial. 

Tlie  learned  counsel  of  the  plaintiff  insists  that  in  all  the 
similar  actions  of  trover,  replevia  and  trespass  to  personal  pro* 
perty,  title  in  another  cannot  be  set  up  in  defense. 

It  is  stated  by  Justice  Sutheblakd,  in  Duncan  v.  JSjpear^  (11 
Wend.,  54,)  that,  in  an  action  of  trover,  the  defendant  cannot  set 
up  property  in  a  third  person,  without  showing  some  claim, 
title  or  interest  in  himself.  The  language  of  Chief  Justice 
Thokfson,  in  Cook  v.  Eouxird,  (18  John.,  284,)  however,  is,  "  that» 
in  trover,  the  defendant  may  show  title  in  a  third  person,"  (citing 
11  John.,  629.)  This  was  so  held  on  certiorari  horn  a  Justice's 
CJourt 

Duncan  v.  J^pear  was  the  case  of  trover  upon  a  mere  possession, 
obtained  by  a  purchaser  of  chattels  imder  a  void  execution ;  and 
the  defendant  was  not  allowed  to  set  up  a  title  in  one  Beid,  with 
which  he  had  no  connection.  Danids  v.  Brenvn  d  BcH  is  cited 
in  the  note  (11  Weni,  p.  57)  to  the  same  point 

Justice  Nelson,  in  Bogers  v.  Arruold^  (12  Wend,  80--S6,)  repeats 
this  rule,  and  applies  it  to  trespass,  and,  as  it  seems,  to  replevin 
in  the  cepU.  He  says :  "  These  cases  (IS  John.,  284 ;  11  id.,  1S2,) 
expressly  dedde  that,  in  the  action  of  trespass,  as  the  posses^^on 
of  a  chattel  is,  prima  faciej  evidence  of  right,  a  mere  stranger 
could  not  deprive  the  party  of  that  possession  without  showing 
some  authority  or  right  derived  from  the  true  owner  to  justify 
the  taking.  This  sound  and  incontrovertible  principle  has  also 
been  extended  to  the  action  of  trover,  and  we  think  it  apolicable 
to  iina  action,  (replevia,)"  &c.  The  head-note  states  this  last 
proposition  with,  "It  seems,^^ 

Ab  I  understand  Prosser  v.  Woodiuard,  (21  Wend.,  206,)  it 
strongly  intimates  that,  as  to  replevin,  a  plea  of  property  in  a 
third  person  is  good,  without  connecting  the  defendant  with  his 
title ;  but  it  is  explicit  in  stating  the  rule  to  be  otherwise  in  tres- 
pass  and  trover. 

Pattison  v.  Adams^  (1  Lai.  Supp.  to  Hill  &  Denio,  426,)  deter- 
mines that,  in  replevin,  property  in  a  stranger,  as  well  as  in  the 
BoBW.— Vol.  VL  21 
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defendant,  may  be  pleaded.  Ingraham  v.  Hamvwnd^  (1  Hill,  863,) 
is  equally  clear  to  this  point;  and  so  is  Simpson  v.  McFarlandj 
(18  Pick.,  427.)  The  reason  for  this  rule  deserves  attention. 
Justice  CowEN  quotes  it  from  Salkeld :  "  Whether  the  property 
be  in  the  defendant  or  a  stranger,  the  defendant  ought  to  have  a 
return,  because  he  had  the  possession,  which  was  illegally  taken 
from  him  by  the  replevin." 

It  may  also  be  observed,  that,  in  Pattison  v.  Adams,  (7  Hill, 
126,)  it  is  stated  by  Justice  Beabdsley  '^  that  the  usual  allega- 
tion is  that  the  goods  taken  or  detained  were  the  goods  of  the 
plaintiff.  An  averment  of  this  nature  is  essential  to  the  plain- 
tiff's right  of  action,  as  it  asserts  his  right  of  property  in  the 
goods,  although  any  other  words  of  equivalent  import  may  be 
substituted."  A  declaration  that  the  defendant  took  goods  and 
chattels  of  which  the  plaintiff  was  entitled  to  the  possession,  was 
held  bad  on  demurrer. 

A  case  by  the  same  title  is  reported  in  Lalor's  Supplement  {ut 
Bupr(t) ;  and  the  declaration  there  alleged  that  the  pla]nti&  were 
the  owners  of  the  goods  and  chattels  in  suit,  and  entitled  to  the 
possession  thereof.  This  last  clause  was  held  nugatory,  and 
might  be  overlooked  as  surplusage.  The  allegation  of  owner- 
ship implied  a  right  to  the  possession,  and  was  equivalent  to  an 
assertion  of  property  in  the  goods. 

And  in  regard  to  what  would  have  been  an  action  of  trover 
and  conversion,  the  case  of  Davis  v.  Hcrppock,  (6  Duer,  254,) 
must  be  noticed.  The  action  was  to  recover  damages  for  a 
wrongful  conversion  by  the  defendant  of  goods  and  chattels. 
The  complaint  averred  that  at  the  time  of  the  alleged  conversion, 
the  plaintiff  was  the  ovmer  of  and  entitled  to  the  immediate  pos- 
session of  the  goods.  The  answer  denied  that  at  the  time  of  the 
alleged  conversion,  the  plaintiff  was  the  owner  and  entitled  to 
the  immediate  possession  of  such  goods.  The  defendant  offered 
to  show  that  the  property  was  vested  in  one  Frances  Jackson, 
under  whose  authority  he  claimed. .  This  was  excluded.  The 
Judge  charged  that  the  defendant  could  not  go  into  the  question 
of  ownership  under  the  pleadings.  It  was  held  upon  appeal, 
that  this  was  erroneoua  It  was  competent  for  the  defendant  to 
prove  that  the  ownership  and  right  of  possession  was  in  Mrs. 
Jackson.  {Hurst  v.  Cock,  19  Wend.,  463.)    But  in  respect  to  a 
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proper  action  of  trespass  (fe  honis  asportatis,  the  aathorities  are 
consisteiit  and  overwhelming,  that  possession  is  a  sufficient  title 
to  the  plaintiff  in  an  action  of  trespass  vi  et  armis  against  a  wrong- 
doer ;  and  that  the  defendant  in  such  an  action  cannot  set  up 
property  in  a  stranger.  {Hoyt  v.  Oelston,  18  John.,  151,  Spencer, 
J.;  ODok  V.  Howard^  id.,  276-284,  Thompson,  Ch.  J.;  Aikin 
V.  Back,  1  Wend.,  466-469 ;  Demick  v.  Chapman,  11  John.,  182 ; 
Spiire  V.  HoUenheckj  9  Pick.,  551 ;  Hdnmer  v.  Wilsey,  17  Wend., 
91 :  Boot  V.  Chandler,  10  id.,  110.) 

The  case  of  JEly  v.  Ehle,  (8  Comst,  506),  may  be  added,  in 
whicli  it  was  held  "  that  for  any  tortious  or  unlawful  taking  of  a 
chattel  out  of  the  possession  of  another,  actual  or  constructive, 
the  party  injured  may,  at  his  election,  have  trespass  de  bonis  a^ 
portaiis  or  replevin  in  the  oepit.  The  plea  of  non  c&pit  puts  only 
in  issue  the  taking  of  the  goods,  and  the  place  where  they  were 
taken,  if  that  is  material.  Any  matter  of  justification  must  be 
specially  pleaded. 

In  Parker  v.  Hotchkiss,  (25  Conn.,  821,)  the  subject  is  fully 
examined.  The  action  was  trespass  quare  clausumjregit,  and  the 
declaration  allied  possession  and  an  indefeasible  estate  in  fee 
simple  in  the  plaintiff.  It  was  held  that  the  plaintiff  on  the  trial 
was  only  bound  to  prove  possession.  {Todd  v.  Jackson^  2  Dutch., 
[N.J.,]  525 ;  8  Sand.,  717 ;  16  Barb.,  311.) 

If  it  were  held,  that  in  an  action  of  trover  for  the  wrongful; 
conversion  of  goods,  the  defendant  might  show  property  in^a 
third  person,  it  would  by  no  means  follow  that  such  a  defense  is 
admissible  in  trespass  for  a  wrongful  taking.  The  action  of) 
trover  is  consistent  with  the  idea  that  the  goods  came  into  the 
possession  of  the  defendant  without  wrong,  and  that  the  only 
wrong  on  bis  part  may  be  that  he  has  converted  them  to  hia 
own  use.  If,  in  such  case,  it  were  held  that  the  owner  of  the 
goods  could  alone  recover  their  value  as  damages,  still  it  would 
be  true  that  for  a  wrongful  taking  from  the  lawful  possession  of 
another,  it  is  no  defense  that  a  third  party  owns  the  goods  unless 
the  defendant  also  shows  that  he  took  them  by  authority  of  the 
owner,  or  by  virtue  of  process  under  which  he  had  a  right  to 
take  goods  of  such  owner;  and  if  he  would  show  this,  the  justi- 
fication must  be  set  up  in  his  answer.  It  would  be  dealing  with 
great  and  unreasonable  indulgence  with  a  tort-feasor,  if  when 
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aaed  for  ill^allj,  fordblj  and  wrongfullj  taking  goods  from 
the  lawful  possession  of  another,  the  plea  that  some  stranger  was 
in  fact  the  owner  of  the  goods,  were  held  a  justification.  And 
notwithstanding  the  apparent  concession  of  the  plaintiff's  coun- 
sel, in  his  points  herein,  that  this  is  an  action  of  trover,  we  think 
that  is  not  the  true  construction  of  the  pleadings.  The  action  is 
trespass  de  bonis  asportatis^  and  nothing  else. 

The  English  authorities  seem  to  be  equally  clear. 

In  Ashmore  v.  Hardy  and  Partridge^  (7  Car.  &  P.,  501,  1836,) 
the  action  was  trespass  for  entering  into  the  plaintiff 's  house  and 
taking  his  goods.  The  plea  was  first,  not  guilty ;  second,  that 
the  goods  were  not  the  goods  of  the  plaintiff,  in  manner  and 
form  as  in  the  declaration  mentioned.  There  was  a  third  plea, 
which  it  is  needless  to  notice.  Under  the  second,  it  was  proposed 
to  show  that  the  goods  did  not  belong  to  the  plaintiff,  but  to 
one  Biley.  It  was  ruled  that  the  plea  did  not  raise  any  question 
that  could  not  have  been  raised  on  the  old  plea  of  not  guilty  in 
an  action  of  trespass.  The  plaintiff  was  not  called  upon  to  prove 
his  title  to  the  goods,  and  it  was  enough  for  him  to  show  that 
they  were  taken  out  of  his  possession. 

WhiUington  v.  Boxall^  (5  Queen's  Bench  R.,  184, 1848,)  appears 
to  me  to  cover  every  point  of  the  present  case.  The  action  was 
trespass  for  entering  upon  the  plaintiff's  close,  and  shaking  down 
apples  then  growing  on  the  plaintiff's  trees,  and  carrying  away 
said  apples,  &a  The  plea  was,  1st  Not  guilty.  2.  That  the  said 
dose,  trees,  apples,  &c.,  in  the  declaration  mentioned,  were  not, 
nor  was  any  part  thereo:^  the  property  of  the  plaintiffl  Issues 
thereon. 

On  the  trial,  the  possession  by  the  plaintiff  of  the  close,  &a, 
was  sufficiently  proven.  The  question  sought  to  be  raised  by  the 
defendant  was,  that  the  close  really  belonged  to  him ;  and  evi- 
dence was  gone  into  of  the  title. 

It  was  explicitly  stated  by  Lord  Denman,  in  delivering  the 
opinion  of  the  Court,  that,  in  trespass  quart  clausum  fregit^  with 
the  general  issue  pleaded,  the  plaintiff,  before  the  new  rules, 
(Hil.  Term,  4  Will.  IV.,)  was  obliged  to  prove  possession  at 
the  time  of  the  trespass,  and  such  proof,  without  any  evidence 
of  title  or  right  to  the  possession,  would  support  a  jprima  fade 
case  against  the  defendant,  who  was  at  liberty,  however,  under  a 
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plea  of  not  guilty,  to  show  that,  as  against  him,  the  plidntiff  had 
no  light  to  the  possession,  because  such  right  was  either  in  him- 
self or  in  some  person  by  whose  authority  he  acted. 

But  that  the  new  rules  put  nothing  in  issue  in  such  an  action, 
under  not  guilty,  except  the  fact  of  committing  the  alleged  act 
of  trespass. 

"  The  Court  of  Common  Pleas,  in  the  case  of  ffeatTi  v.  Mtlward^ 
(2  New  Cases,  98,)  and  this  Court,  in  the  case  of  Browne  v.  Daw* 
9on^  (12  Adol.  &  Ellis,  624,)  took  the  same  view  of  a  traverse  of 
the  allegation,  that  the  close  is  the  close  of  the  plaintiff^  and  con- 
sidered that  it  put  the  possession  only  in  issue." 

The  precedents  in  the  books  which  I  have  examined  state  that 
the  defendant  took,  &c.,  the  goods  of  the  plaintiff.  (Chitty,  vol. 
2,  p.  866,  &a ;  Burrill's  Practice,  Appendix,  p.  808.)  This,  I 
apprehend,  is  as  much  the  assertion  of  property,  so  as  to  ascer- 
tain what  is  issuable  upon  a  plea  of  the  general  issue,  as  the 
allegation  of  ownership  in  the  present  complaint.  (7  Hill,  127.) 

The  principles  asserted,  or  decided,  in  McKyring  v.  JBmS,  (16 
N.  Y.  "R.,  801,)  are  applicable  to  the  present  question.  Neither 
payment  nor  any  other  defense  which  confesses  and  avoids  the 
cause  of  action  can  in  any  case  be  given  in  evidence  as  a  defense 
under  an  answer  containing  simply  a  general  denial  of  the  alle- 
gations of  the  complaint 

It  seems  to  me  quite  clear  that  under  these  pleadings  all  testi- 
mony showing  title  out  of  the  plaintiff  was  inadmissible,  and 
that,  even  upon  an  answer  specially  averring  title  in  some  other 
person,  the  defendant  would  have  had  to  connect  himself  with 
that  person's  right 

We  have  examined  the  other  exceptions  which  do  not  depend 
upon  the  point  discussed,  and  think  none  of  them  well  taken. 

The  exception  to  the  refusal  of  liberty  to  amend  the  answer  ii 
not  reviewable  on  an  appeal  from  the  judgment 

I  think  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs. 


,* 
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The  Marine  Bank  or  the  City  op  New  York,  Plaintiflh  and 
Respondents,  v.  Nelsok  Clements,  Defendant  and  Appellant 

1.  la  a  suit  by  a  second  or  subsequent  indorsee  against  the  maker  of  a  sub- 
scription note  given  and  in  terms  payable  to  the  International  Insurance 
Company  or  order,  indorsed  by  the  President  of  the  Company,  evidence 
that,  for  several  months  in  succession  prior  to  such  transfer,  it  was  the 
usage  of  said  Company  to  borrow  money  for  the  purposes  of  its  legitimate 
business  and  negotiate  its  notes  as  security  for  the  repayment  of  the  money 
80  borrowed,  and  that  the  moneys  borrowed  were  so  used,  and  that  its 
notes,  when  thus  used,  were  indorsed  by  its  President  as  such,  is  sufficient  to 
warrant  a  jury  in  finding  that  the  indorsement  of  the  note  in  suit  was 
made  by  sufficient  authority  to  vest  title  in  the  plaintiffs,  so  far  as  their  title 
depends  upon  the  mere  question  of  the  indorsement  being  authorized  by 
the  Company. 

2.  And  it  further  appearing  that  the  plaintiffs  were  holders  for  value,  in  good 
laith,  and  became  such  in  due  course  of  business  before  the  maturity  of  the 
note,  they  are  entitled  to  recover  notwithstanding  the  negotiation  of  it  to 
the  first  indorsee  was  not  authorized  by  the  Company  nor  valid,  and  was 
not  authorized  by  a  previous  resolution  of  the  Board  of  Trustees,  and  the 
Company  was  then  insolvent 

3.  Where  special  questions  of  fact  are  submitted  to  a  jury,  and  the  charge  of 
the  Judge  in  submitting  them  is  not  stated  in  the  case,  it  will  be  presumed, 
on  appeal,  that  such  instructions  were  correct,  especially  if  there  be  nothing 
in  the  case  to  rebut  the  accuracy  of  such  presumption. 

(Before  Bosworth,  Ch.  J.,  and  Hoffman  and  Mongrief,  J.  J.) 
Heard,  December  I4th,  1859;  decided,  February  25th,  I860.) 

Appeal  by  the  defendant  from  a  judgment  entered  on  the 
verdict  of  a  jury  rendered  on  a  trial  had  before  Mr.  Jostioe 
WoODBUFP,  on  the  27th  of  January,  1859. 

The  plaintiffs  sue  as  second  indorsees  of  a  note  made  by 
defendant,  dated  August  14,  1855,  for  $1,000,  payable  to  the 
International  Insurance  Company  or  order,  at  the  Bank  of  Com- 
merce in  New  York,  twelve  months  after  its  date. 

The  complaint  alleges  the  making  of  the  note;  its  terms;  the 
indorsement  and  delivery  of  it  by  the  payee ;  the  plaintiffs'  own- 
ership of  it;  that  it  is  past  due  and  wholly  unpaid,  and  prays 
judgment  for  the  amount  of  it,  with  interest  from  its  maturity. 

The  answer,  1st,  puts  at  issue  the  indorsement  and  delivery 
of  the  note  by  the  payee;  2d,  plaintiffs'  ownership  of  it,  and 
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avers  that  it  belongs  to  the  payee,  or  to  the  firm  of  McCready,  Mott 
k  Company,  or  to  one  James  D.  Fish ;  and,  8d,  as  a  separate  and 
distinct  defense,  alleges  that  the  only  indorsement  made  of  it  was 
made  by  the  President,  without  authority  from  the  Trustees,  and 
that  it  was  indorsed  and  assigned  by  such  President,  with  other 
effects  of  the  payee,  amounting  to  more  than  $1,000  in  yalue, 
and  that  such  assignment,  when  made,  was  not  authorized  by  any 
previous  resolution  of  the  Board  of  Trustees ;  that  the  payee  was 
at  the  time  iqsolvent,  and  that  such  assignment  was  made  with 
intent  of  giving  to  the  assignee,  who  was  a  creditor  of  the  payee, 
a  preference  over  its  other  creditors ;  and  that  the  plaintiffs,  if 
holders,  became  such  with  notice  of  the  said  want  of  authority 
in  the  President  to  assign  and  transfer  it. 

The  note  wa3  indorsed  thus:  "For  International  Ins.  Co., 
Alanson  Marsh,  Pres't."  Marsh  indorsed  the  note,  and  was  then 
the  president  of  the  Company,  and  had  been  some  four  months 
previously.  The  note  was  negotiated  by  the  Company,  and  it 
was  soon  thereafter  taken  up  by  the  Company.  Subsequently, 
and  about  the  8th  of  May,  1856,  Moses  Starbuck,  who  had  been 
president  of  the  Company  since  about  the  6th  of  February  pre- 
vious, as  such  president,  obtained  for  the  Company  from  the 
firm  of  McCready,  Mott  &  Company,  a  loan  of  their  notes  amount- 
ing to  $8,500,  for  the  stock  note  of  the  Company,  amounting  to 
the  same  sum  due  July  28,  1856,  on  the  security  of  the  note  in 
suit)  and  other  notes  belonging  to  the  Company,  of  the  aggregate 
sum  of  $5,002.50. 

The  Company  fiiiling  to  pay  their  stock  note,  McCready,  Mott 
k  Company  sold  these  collateral  notes  to  J.  D.  Fish  k  Company 
for  $3,500,  on  the  12th  of  August,  1856.  On  the  18th  of 
August,  1856,  the  plaintifl^,  on  the  application  of  said  J.  D. 
Fish,  discounted  said  note  and  passed  the  proceeds  to  the  credit 
of  this  said  firm  of  J.  D.  Fish  k  Company. 

The  note  not  having  been  paid  at  maturity,  the  present  action 
was  brought. 

The  evidence  affecting  the  decisions  made  at  the  trial  and  con- 
sidered by  the  Court  on  the  appeal  in  determining  the  exceptions 
passed  upon,  is  stated  in  the  opinion  of  the  Court,  and  renders 
a  repetition  of  it,  or  a  more  detailed  statement,  unnecessary. 
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J,  jD.  Jemegan^  for  the  appellant. 

L  The  transfer  of  the  note  to  McCready  not  having  been 
authorized  by  a  previous  resolution  of  the  Trustees,  is  void  under 
the  8th  section  of  the  act  to  prevent  the  insolvency  of  moneyed 
corporations.  (1  R.  S.,  591,  §  8.) 

n.  The  fact  that  tiie  note  was  a  subscription  note,  does  not 
exclude  it  from  the  operation  of  the  8th  section. 

It  should  appear  that  the  note  was  transferred  in  "  bona  fide 
settlement  of  a  presumed  loss,  contingent  or  absolute,  made  with 
the  dealers  of  the  Company,  in  the  usual  course  of  business,"  or 
to  raise  money  with  a  view  to  such  settlement.  {HowUmd  v. 
Myer^  S  Comst,  290,  298 ;  The  JExchange  Bank  v.  ifonteath^  24 
Barb.,  871.) 

The  plaintiff  cannot  escape  from  the  operation  of  said  8th 
section,  on  the  ground  that  they  are  ''  purchasers  for  valuable 
consideration  without  notice."  '• 

The  note  bears  on  its  face  evidence  that  it  originally  belonged 
to  the  Company,  and  had  been  transferred  by  it  This  was 
sufficient  notice  to  put  the  plaintiffs  on  inquiry,  and  prevent 
their  setting  up  the  want  of  notice.  {Smith  v.  ^rong^  2  Hill,  241, 
246 ;  Bliint  A  Ptuyn  v.  Martin^  [Cleaveland's  Banking  Laws,  7, 
note  4,]  WilJiamson  v.  Brown^  15  K  Y.  R.,  854 ;  The  Exchange 
Bank  V.  Monteath,  supra.) 

Add  to  this,  that  Fish  did  not  indorse  the  note  when  he  trans- 
ferred it  to  the  plaintiffs,  {Colder  v.  BiUington^  15  Maine,  898,) 
and  that  they  discounted  it  within  three  days  of  its  maturity ; 
that  Fish  is  chargeable  with  full  notice,  and  was  a  director  of 
the  plaintiffs  when  he  obtained  the  discount;  and  then,  this 
becomes  a  much  stronger  case  of  notice  than  that  of  JSmi&i  v. 
Strang^  supra. 

IV.  The  suit  is,  virtually,  for  the  benefit  of  Fish,  and  the 
plaintiff  have  no  substantial  interest  in  it  Notice  to  him  is 
notice  to  them.  As  the  transaction  is  conceded  to  be  illegal,  it 
follows  that  the  President  had  no  authority,  as  against  the  Com- 
pany, to  transfer  the  note. 

V.  Th6  Court  erred  in  refusing  to  submit  to  the  jury  the 
question  of  insolvency,  because  the  defendant  had  a  right  to 
show  the  transfer  of  the  note  void  under  the  8th  section  of  the 
act  to  prevent  the  insolvency  of  moneyed  corporations. 
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And  McCready  was  a  creditor  of  the  Company  at  and  firom 
ihe^  mameat  he  rec^yed  its  stock  note  for  the  money  he  loaned 
to  it  The  oollaterals  were  transferred  to  secure  thLs  debt  It 
is  of  no  importance  whether  he  was  a  creditor  of  six  months  or 
ten  minutes'  standing.  He  was  a  creditor,  and  the  transfer  of 
the  notes  preferred  him  to  other  creditors. 

The  Company  having  been  insolvent  at  the  time,  it  is  not 
necessary  to  show  that  the  plaintiff  had  knowledge  of  it,  as  the 
transfer  is  absolutely  void.  {Brouwer  v.  Sarbeck,  5  Seld.,  589, 
593.) 

YL  The  plaintiff  must  show  affirmatively,  not  only  that  the 
President  had  the  apparent  authority  to  make  the  transfer,  but 
that  it  was  actually  made  for  the  benefit  of  the  Company.  {Ex- 
dumge  Bank  v.  Mdnieath^  24  Barb.,  871 ;  Jfechanica^  Bank  v.  New 
York  and  New  Haven  R  R  Oo.,Z  Kern.,  599.) 

VJLL  The  Court  erred  in  the  instruction  on  the  question  of 
notice,  and  in  that  on  the  question  of  authority. 

WI  Hutchins^  for  respondents. 

I.  The  note  in  suit  was  given  upon  a  good  and  sufficient  con* 
sideration,  was  used  by  the  International  Insurance  Company  in 
the  course  of  its,  business,  and  in  a  manner  authorissed  by  its 
charter.  (Ch.  156,  Sess.  Laws,  1844 ;  ch.  295,  id.,  1866.) 

IL  The  proceeds  of  the  note,  on  tiie  discount  of  it,  were  paid 
to  &e  said  Company  in  cash.  By  receiving  and  applying  tiie 
same  in  their  business,  the  Company  ratified  the  acts  of  its  agents 
in  procuring  the  money  on  the  note. 

m.  But  the  plainti^  in  this  suit  are  the  hona  fids  holders  of 
the  note,  for  value ;  and  took  the  same  before  it  became  due,  in 
the  regular  course  of  business,  and  without  any  notice  of  a 
defense  to  the  same,  either  legal  or  equitable,  on  the  part  of  the 
defendant  Under  these  circumstances  the  plaintiflb  are  entitled 
to  judgment  (1  Sand.  S.  C.  R.,  160.) 

The  judgment  of  the  Court  below  should  be  affirmed. 

Br  THE  Court — Bosworth,  Ch.  J.  The  plaintifb  sue  as 
indorsees  of  a  note  made  by  the  defendant ;  which  note  and  the 
indorsement  thereon,  when  produced  in  evidence  at  the  trial, 
were  as  follows,  viz. : 

Bosw.— Vou  VL  22 
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"  $1,000.  New  York,  Avgust  14, 1855. 

"  Twelve  montha  after  date,  I  promise  to  pay  the  International 
Insurance  Company,  or  order,  for  value  received,  one  thousand 
dollars,  payable  at  the  Bank  of  Commerce  in  New  York. 

"NELSON  CLEMENTS." 

(Indorsed)  "  For  International  Insurance  Company, 

Alanson  Marsh,  PresidenC^ 

The  defendant  during  the  progress  of  the  trial,  took  excep- 
tions to  decisions  admitting  and  rejecting  evidence ;  to  portions 
of  the  charge  to  the  jury ;  and  to  the  refusal  of  the  Judge  to 
submit  to  the  jury  the  question  whether  the  Insurance  Company 
was  insolvent,  when  it  transferred  the  note  in  question.  The  ap- 
pellant's points  take  no  notice  of  certain  of  the  exceptions  appear- 
ing in  the  case;  aU  such  exceptions  we  regard  as  abandoned. 

^Preliminary  to  the  consideration  of  the  exceptions  discussed 
in  the  appellant's  points,  it  is  proper  to  remark,  that  when  the 
testimony  was  concluded,  the  defendant's  counsel  requested  the 
Court  to  charge  the  jury  in  conformity  to  five  several  proposi- 
tions,  which  he  stated.  The  plaintifGs'  counsel  then  stated  to  the 
Court,  that  he  rested  their  daim  to  recover  on  the  facts ;  that  the 
plaintiff  are  horui  fid^  holders  of  the  note  for  value ;  and  that 
the  Insurance  Company  is,  upon  the  evidence  given,  bound  as 
against  such  holders  of  the  note,  by  the  indorsement  of  it  as  it 
was  in  fact  indorsed. 

Thereupon  the  counsel  of  the  parties  agreed  upon  certain  factSi 
viz.: 

'^  FirsL  That  the  note  in  question  was  a  subscription  note,  and 
as  such  was  made  and  delivered  to  the  International  Insuranoe 
Company. 

Second,  That  in  the  month  of  January,  1856,  Alanson  Marsh, 
the  then  President  of  tiie  said  Insurance  Company,  in  his  offi- 
cial character,  as  such  President,  placed  his  indorsement  upon 
such  note  with  a  view  to  negotiating  the  same  for  such  Com- 
pany. That  after  such  indorsement  the  said  note  was  again  re- 
turned to  and  remained  with  said  Company,  as  the  holder  there- 
of, until  passed  to  McCready,  Mott  &  Co.,  as  hereinafter  stated. 

Third.  That  on  the  2d  day  of  February,  1856,  the  said  Marsh 
ceased  to  be  the  President  of  such  Company. 
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Fofurih,  That  Moses  Starbuck  became  the  President  of  such 
Company  in  the  place  of  said  Marsh.  That  said  Starbuck,  while 
being  such  President,  and  assuming  to  act  as  such,  negotiated 
such  note,  as  so  indorsed,  to  McCready,  Mott  &  Company,  who 
loaned  said  Company  the  sum  of  $8,500,  taking  at  the  same 
time  £rom  said  President  a  stock  note  of  the  Company  therefor, 
together  with  the  note  in  question,  and  other  notes,  to  the  aggre- 
gate of  about  $5,000,  held  by  such  Company,  as  collateral 
security  for  such  loan.  There  was  no  vote  of  the  Board  of  Direc- 
tors authorizing  the  above  loan,  or  the  giving  of  such  collaterals. 

jRyftA.  That  the  note  in  question  passed,  by  successive  trans- 
fers, from  said  McCready,  Mott  &  Co.,  to  the  plaintiff.  That 
said  plaintiffs  received  such  note  and  discounted  the  same  in  the 
r^ular  course  of  its  business,  three  days  before  its  maturity. 

The  Judge  thereupon  stated  the  foregoing  concessions  to  the 
jury,  and  among  other  things  instructed  them — 

"  Upon  .the  question  whethej  the  plaintiflb  were  bona  fide  hold- 
ers of  the  note  in  question  for  value  paid  before  maturity  without 
notice.  That  the  circumstances  proved  do  not  amount  to  notice 
to  the  plaintifib  of  the  circumstances  under  which  McCready, 
Mott  &  Co.,  received  the  note,  however  invalid  the  loan  made  by 
them  was,  as  in  fact  it  is  conceded  to  have  been. 

To  this  instruction  the  defendant's  counsel  excepted. 

And  upon  the  question,  whether  the  transfer  of  the  note  was 
made  by  sufficient  authority,  the  Judge  charged  the  jury, 

That,  if  they  should  find  that  for  a  succession  of  several 
months  prior  to  the  transfer  of  this  note  by  the  Company,  it 
was  the  usage  of  the  Company  to  borrow  money  for  tiie  pur- 
poses of  its  legitimate  business,  and  negotiate  its  notes  for  the 
purpose  of  raising  money  for  such  purposes,  and  the  moneys  so 
borrowed  were  so  used,  and  such  notes  when  negotiated  were 
uniformly  indorsed  in  the  same  form  as  the  note  now  in  question 
was  indorsed,  that  is  evidence  enough  to  warrant  the  jury  in 
finding  that  the  indorsement  of  this  note  was  by  sufficient  au- 
thority to  make  it  binding  in  favor  of  these  plaintiffs,  so  as  to 
give  them  title  to  this  note,  so  far  as  such  authority  is  in  ques- 
lion. 

And  to  this  instruction  the  defendant's  counsel  excepted. 
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The  Judge  refused  to  submit  to  tlie  jury  the  question  whether 
the  Company  was  insolvent  when  the  note  was  tTQinsferred  by 
the  Company. 

And  to  such  refusal  the  defendant's  counsel  excepted. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note  in  suit,  with  interest,  $1,169. 

And  in  pursuance  of  a  direction  to  find  specially  upon  the 
&cta  next  mentioned;  which  direction  was  given  by  request  of 
the  respective  counsel,  the  jury  also  found  specially: 

1.  That  the  plaintiffs  are  bonflftde  holders  of  the  note  in  suit^ 
for  value  paid  in  due  course  of  business  before  the  maturity  there- 
of, and  without  any  notice  of  the  circumstances  under  which  the 
note  was  transferred  to  McCready,  Mott  &  Company,  or  of  any 
want  of  authority  in  the  President  of  the  Company  to  indorse 
the  note  for  the  Company,  or  of  other  &cts  impairing  its  validity. 

2.  That  the  President  of  the  Company  had  authority  to  in* 
dorse  and  transfer  the  note  in  the  manner  and  form  in  which  it 
was  indorsed. 

The  Court  thereupon  ordered,  that  the  defendant's  exceptions 
be  heard  in  the  first  instance  at  the  Greneral  Term,  and  that  the 
judgment  be  in  the  meantime  suspended." 

The  only  exceptions  noticed  in  the  appellant's  points,  are 
those  above  stated ;  and  exceptions  to  decisions  excluding  evi- 
dence, that  "  the  Company  was  reported  to  be  solvent "  when 
Marsh  was  President;  and  that  the  Company  was  insolvent 
when  the  note  in  suit  was  transferred  to  M<£!ready,  Mott  & 
Company,  which  was  in  May,  1866. 

Exceptions  were  taken  to  two  propositions  contained  in  the 
charga  The  Judge  charged,  '^  that  the  circumstances  proved  do 
not  amount  to  notice  to  the  plaintiff  of  the  circumstances  under 
which  McCready,  Mott  &  Co.  received  the  note,  however  invalid 
the  loan  made  by  them  was,  as  it  is  in  fact  conceded  to  have 
been." 

To  this  instruction  the  defendant  excepted. 

James  D.  Fish  testified  that  he,  on  the  12th  of  August,  1856, 
about  8  P.  K.,  bought  this  note  and  others,  amounting  together  to 
the  principal  sum  of  $6,002.60,  of  McCready,  Mott  &  Company, 
for  |8,500.  "  McCready,  Mott  &  Co.  told  me  at  the  time  that  they 
had  made  a  loan  to  the  International  Insurance  Company,  whic^ 
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was  past  dae,  and  they  were  authorized  to  aell  the  notes,  which 
they  held  as  ooUateral." 

McOready ,  Mott  k  Company ,  afflnming  the  oonoession  of  plain* 
ti£b'  counael,  (in  stating  the  grounds  on  which  he  based  their  right 
to  reooyer,)  diat  their  "  stock  loan  was  not  authorized  or  valid,'*  to 
be  the  truth  of  the  case,  acquired  no  title  to  the  notes,  nor  any 
right  to  sell  them.  Fish,  when  he  took  this  and  the  other  notes, 
knew  that  McCready,  Mott  &  Co.'s  right  to  hold  or  sell  them 
depended  upon  the  terms  and  validity  of  a  contract  between  them 
and  the  Insuranoe  Company,  in  regard  to  a  loan  alleged  to  have 
been  made  to  the  Company  on  the  security  of  such  notes.  If 
this  knowledge  was  sufficient  to  put  him  upon  inquiry  of  the 
Insurance  Company,  then  the  presumption  must  be,  that,  if  he 
had  inquired,  he  would  have  ascertained  the  fact  to  be,  as  upon 
the  trial  it  was  conceded  to  be,  that  the  transfer  of  the  note  to 
McCready,  Mott  &  Company  was  unauthorized  and  invalid. 

On  the  16th  of  August,  1856,  the  first  of  the  three  days  of 
grace  given  by  law  to  the  maker  within  which  to  pay  it,  Mr. 
Fish,  then  a  Director  of  the  Marine  Bank,  presented  this  note'  to 
the  President  and  Cashier  of  the  Bank,  and  asked  them  to  pass 
it  to  the  credit  of  his  firm,  which  was  done.  '^  Nothing  else 
was  said  by  either  party  in  relation  to  the  nota  Williams  (the 
President)  asked  me  if  Clements  was  good,"  .  .  .  About  the 
time  the  note  was  protested,  the  Bank  requested  Fish  to  pay  it, 
(HT  signified  a  wish  to  that  effect.  Fish  replied,  ''  Sue  the  maker 
of  the  note :  if  you  cannot  get  it  of  him,  look  to  us."  Tho 
Cashier  of  the  Bank  was  examined,  and  was  asked  by  defend- 
ant's couDsel,  ''  Has  it  ever  been  your  practice  to  discount  single 
notes  of  similar  amounts  two  or  three  days  before  they  fell  due  ?" 
His  answer  was,  "  Ye&  We  had  for  a  longtime  a  written  gua- 
ranty fix>m  Mr.  Fish  of  the  payment  of  all  notes  discounted  by 
us  for  him.  My  impression  is  that  the  date  of  it  is  subsequent 
to  our  discount  of  this  note." 

As  the  part  of  the  charge  now  under  consideration  was  given 
as  a  guide  to  the  jury  in  determining  ''  the  question  whether  the 
plaintiJBb  were  bona  fide  holders  of  the  note  in  question  for  value 
paid  before  maturity  without  notice,"  we  must  consider  the  evi- 
dence above  recited  (in  order  to  sustain  the  charge,  if  this  were 
the  whole  of  the  charge  on  that  point,)  as  not  justifying  the  infe- 
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rence  that  the  plaintiff'  President  and  Cashier  had  cause  to  sus- 
pect that  Mr.  Fish  was  anxious,  for  some  reason,  as  to  which  they 
chose  not  to  inquire,  to  make  a  jformal  transfer  of  the  note  to  some 
one  who  would,  in  form  at  least,  be  a  holder  of  the  note  for  value 
before  its  maturity,  (although  only  two  days  before,)  and  who,  as 
such,  on  the  note  being  protested,  would  sue  the  maker  and  attempt 
to  collect  it. 

I  cannot  resist  the  conclusion  that  the  &cts  tend  to  show,  though 
not  at  all  conclusively,  that  the  plaintifib'  officers,  who  passed  this 
note  to  the  credit  of  the  firm  of  which  Mr.  Fish  was  a  member, 
had  reason  to  believe,  and  that  it  is  not  improbable  they  did  believe 
at  the  time,  that  the  whole  object  in  procuring  a  formal  discount 
of  the  note  was  to  make  the  plaintiff  apparent  indorsees  for  value, 
and  thus  discourage  an  attempt  to  defend  a  suit  brought  by  them, 
when  one  would  be  attempted  to  a  suit  brought  by  Fish. 

The  evidence  does  not  disclose  that  the  firm  of  Mr.  Fish  had 
any  present  use  for  the  money  passed  to  their  credit,  or  that  they 
have  not  at  all  times  since  had  on  deposit  a  larger  sum  to  their 
credit  in  the  Bank  than  the  nominal  proceeds  of  the  discount  of 
the  note.  The  accommodating  conduct  of  the  Bank  in  suing 
Clements,  and  forbearing  to  sue  Mr.  Fish,  furnishes  some  evidence 
in  favor  of  this  view. 

I  think  these  circumstances  should  have  been  considered  by 
the  jury  in  determining  whether  the  plaintiflGs  took  the  note  with- 
out notice ;  which  question  involves  the  inquiry  whether  they 
took  it  without  knowledge  of  any  circumstances  which  should 
have  put  them  upon  inquiry  into  the  circumstances  under  which 
it  was  obtained  from  the  Insurance  Company  and  by  Fish.  And 
if  the  case  did  not  disclose  that  this  question  was  not  disposed 
of  under  this  instruction  alone,  I  should  be  strongly  inclined  to 
think  that  it  must  have  been  understood  by  the  jury  as  importing 
that  the  evidence  would  not  justify  them  in  finding  that  the  note 
was  not  taken  by  the  plaintifife  in  good  faith,  in  the  usual  course 
of  business,  for  value  paid,  and  before  maturity ;  and  that,  if  not 
so  meant,  it  was  calculated  to  mislead. 

But  as  it  appears,  that  the  question  whether  the  plaintiffs  were 
such  holders,  was  specially  submitted  to  the  jury,  and  answered 
by  them  in  the  affirmative,  it  is  perhaps  a  just  construction  of 
the  part  of  the  charge  first  excepted  to ;  that  all  it  was  meant  or 


NEW  YOSK— FEBRUARY,  1860.  176 

The  Marine  Bank  of  the  City  of  New  York  v.  Clements 

understood  to  affirm  is,  that  the  ciicumstances  proved,  do  not 
ahow,  or  justly  tend  to  show,  that  the  plaintiff  had  notice  of  the 
transaction  between  McCreadj,  Mott  &  Company,  and  the  Insu- 
rance Company.  That  may  be  conceded  to  be  true,  as  I  think, 
it  must  be ;  and  it  may  also  be  true  that  the  jury  were  instracted 
to  wdgh  all  the  circumstances  proved,  in  determining  the  ques- 
tion whether  the  plaintiffi  took  the'note  in  actual  good  faith,  and 
in  the  ordinary  course  of  business,  and  without  any  knowledge 
or  notice  which  should  have  led  them  as  men  of  ordinary  pru- 
dence to  inquire  into  the  circumstances  under  which  the  note 
was  obtained  £rom  the  Insurance  Company  and  acquired  by  Fish. 

The  case  states  on  its  &ce,  that  it  does  not  contain  the  whole 
charge ;  and  we,  therefore,  conclude  that  we  are  bound  to  pre- 
sume, that  the  instructions  pertinent  to  a  proper  disposition  of 
the  special  question  first  submitted  were  given,  and  were  satis- 
&ctory  to  both  parties. 

The  second  exception  to  the  charge,  may  be  briefly  disposed 
of. 

There  was  uncontradicted  evidence,  that  transfers  ot  notes 
belonging  to  the  Company  were  made  upon  loans  negotiated  by 
"  the  finance  committee,"  and  thai  in  all  cases  the  mode  of  indors- 
ing their  paper  on  transferring  it,  was  the  same  as  that  of  the 
indorsement  upon  the  note  in  question,  and  that  all  this  was  ' 
known  to  the  Company.  There  was  evidence  enough  to  justify 
the  jury  in  finding  that  it  was  the  usage  of  the  Company,  to 
make  the  notes  belonging  to  it  and  payable  to  its  order,  negotia- 
ble by  the  indorsement  of  its  President  as  such. 

And  I  think  there  can  be  no  doubt,  that  afler  such  a  usage 
has  been  uniformly  pursued  for  months,  any  one  who  becomes  a 
holder  of  its  paper  so  indorsed  in  good  faith,  in  the  due  course 
of  business,  for  full  value,  before  its  maturity,  will  acquire  a  good 
title  to  it,  and  can  recover  upon  it.  As  against  such  a  holder  of 
its  paper  so  indorsed,  I  think  it  quite  clear  that  the  mere  fact 
that  ihe  Company  was  insolvent  when  the  note  was  first  nego- 
tiated to  some  prior  holder,  constitutes  no  defense. 

This  case  is  open  to  the  further  observation,  that  the  defendant 
has  no  defense  to  the  note,  except  the  single  one  that  the  plain- 
tiffis  have  no  title  to  it.  Neither  the  Company  nor  its  receiver,  so 
far  as  can  be  seen  from  the  evidence,  has  questioned,  or  given 
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notice  of  an  intention  to  question,  the  plaintiff's  title.  The  Com- 
pany bad  of  McCreadj,  Mott  &  Company,  $3,600,  which  was 
advanced  on  the  security  of  this  and  the  other  collaterals,  and  has 
used  the  same  in  its  business.  Mr.  Fish  had  realized  at  the  time 
of  the  trial  of  this  action  (the  27th  of  Jan.,  1859,)  about  $2,800, 
from  all  the  collaterals,  exclusive  of  the  sum  passed  to  the  credit 
of  his  firm  on  the  discount  of  the  note  in  suit  McCready,  Mott 
k  Company  obtained  no  more  on  the  sale  of  the  notes  to  Fish, 
than  they  loaned  to  the  Company,  and  Fish  has  received  less 
than  he  paid,  (excluding  the  sum  received  on  the  discount  of  this 
note).  We  do  not  see  that  any  injustice  will  result  to  any  one 
from  an  ai&rmance  of  the  judgment,  or  that  any  rule  of  law  will 
be  violated  by  it 
Judgment  affirmed.' 


Charles  &  Philip  Alt,  Plainti£&  and  Bespondents,  v.  Jacob 
Weedenberg,  Defendant  and  Appellant 

1.  One  having  only  a  special  property  in  a  chattel,  may  recover  of  a  person 
who  wrongfully  takes  or  converts  it,  its  fnU  value ;  such  person  not  being 
the  general  owner  nor  acting  under  his  authority. 

2,  A  person  not  engaged  in  the  business  of  warehousing  or  storage,  who 
permits  another  to  deposit  a  chattel  in  an  unoccupied  room  of  his  premises^ 
does  not  thereby  acquire  any  lien  on  such  chattel  for  the  value  of  the  stor- 
age of  it 

(Before  Bosworth,  Ch.  J.,  and  Robebtsok,  J.) 

Heard,  February  I3th;  decided,  February  25th,  1860.) 

Tms  is  an  appeal  by  the  defendant  from  a  judgment  entered 
on  the  report  of  Stephen  P.  Nash,  Esq.,  as  Beferee. 

The  action  is  brought  to  recover  damages  for  the  wrongful 
taking  and  conversion  by  the  defendant  on  or  about  the  18th  of 
April,  1856,  of  a  piano  forte,  then  in  the  lawful  possession  of 
one  Herman  Schlarbaum,  of  the  value  of  $326. 

0  See  SeoU  H  (U.  y.  Johnton,  SBotw.,  S18;  Brookmany, Miteaff,  id.,  419;  Ogdm t.  Andr^ 
4  Botw.,  668.) 
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The  piano,  prior  to  such  conyeisioii,  had  been  deposited  by  % 
third  peison  (tiien  the  owner  of  it)  with  Schlarbatun  by  way  of 
pledge  or  as  security  for  $160,  which  the  latter  lent  to  hinu 

Schlarbaom  while  he  had  possession  of  the  piano,  by  the 
license  and  permission  of  the  defendant  placed  it  in  a  room  on 
his  premises ;  and  the  defendant  subsequently  claimed  rent  or 
storage  and  a  lien  on  the  piano  therefor,  and  the  defendant  on 
the  piano  being  demanded  of  him  prior  to  the  25th  of  August^ 
1856,  refused  to  give  it  up  unless  his  said  claim  for  storage  was 
paid,  and  subsequently  took  and  carried  away  the  piano.  The 
defendant  when  the  piano  was  put  in  his  room,  was  not  engaged 
in  the  business  of  warehousing  or  storage,  but  was  a  merchant 
tailor ;  the  room  in  which  the  piano  was  placed  being  a  room  of 
his  premises  not  used  by  him  at  the  time. 

On  the  25th  of  August,  1856,  Schlarbaum  by  a  written  trans- 
fer, sold  and  assigned  to  the  plainti£&  "  a  certain  claim  and  de- 
mand "  which  he  had  against  the  defendant  ^'  for  on  or  about  the 
18th  of  April,  1856,  wrongfully  and  unlawfully  taking  and  con- 
verting to  his  own  use  a  certain  piano  forte  which  then  belonged 
to  me  (Schlarbaum,)  with  full  power  to  said  Charles  Alt  and 
Philip  Alt,  to  sue  for,  recover  and  collect  the  said  claim  and 
demand." 

The  pledgor  of  the  piano  subsequently,  and  after  this  suit  was 
commenced,  agreed  with  Schlarbaum,  that  the  latter  might  keep 
it  absolutely  for  the  $150. 

The  Beferee  held  that  the  defendant  had  no  lien  on  the  piano, 
that  he  was  liable  for  the  value  of  it,  and  that  the  assignment 
transferred  to  the  plaintiff  a  right  to  recover  such  value,  and 
ordered  judgment  for  the  plaintiff  for  $398.25,  besides  costs. 
The  report  is  dated  May  12, 1859.  The  defendant  duly  excepted 
to  the  Beferee's  decisions,  and  from  the  judgment  entered  on  his 
report,  appealed  to  the  General  Term. 

John  0.  T.  Smidty  for  appellant 

Infflsted  that  the  assignment  did  not  transfer  the  piano  itself, 
but  only  Schlarbaum's  damage  by  reason  of  the  alleged  detention. 

That  Schlarbaum  had  not  become  absolute  owner  when  he 
made  the  transfer  to  the  plaintiffs; and  could  still  maintain  re- 
plevin for  the  piano  itself  notwithstanding  such  transfer,  and 
BoBw.— Vol.  VI.  28 
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hence  he  had  not  suiSered  any  actual  damage  by  the  refusal  to 
give  it  up  when  demanded,  and  therefore  the  plaintifib  could 
recoyer  nothing. 

At  all  events  Schlarbaum  could,  at  most,  recover  only  $160, 
the  amount  of  his  advance ;  and  the  plaintijEb  as  his  assignees 
could  not  recover  more. 

Lewis  S.  Thomas^  for  respondents. 

By  the  Court — Bosworth,  Ch.  J.  We  think  there  was  evi- 
dence sufficient  to  warrant  the  conclusions  of  the  Beferee  that  the 
plainti&'  assignor  was  lawfully  possessed  of  the  piano ;  that  the 
defendant  wrongfully  took  it  &om  his  possession ;  and  that  its 
value  was  the  sum  found  as  damages. 

The  defendant  being  a  trespasser,  the  measure  of  damages  is 
the  value  of  the  property.  {Clark  v.  Pinney^  7  Cow.,  681,  note  a; 
Kissam  v.  Edberts,  ante,  154.)  Where  the  plaintiff  has  only  a 
special  property,  and  the  suit  is  against  the  general  owner,  the 
recovery  will  be  limited  to  the  amount  of  such  interest  (Id.)  In 
this  case  the  plaintiff'  assignor,  it  is  true,  had  only  a  special  pro- 
perty at  the  time  of  suit  brought ;  but)  as  the  defendant  was  a 
trespasser  and  neither  the  general  owner  nor  acting  under  his 
directions,  the  measure  of  damages  was  the  value  of  the  property. 

The  defendant  had  no  lien  upon  the  piano.  There  was  no 
agreement  by  the  terms  of  which  he  was  to  have  one.  He  did 
not  store  it  in  such  capacity  as  to  have  a  lien  by  the  rules  of  the 
common  law.  {OrinneHy.  Cook,  8  Hill,  491,  492 ;  Bivara  v.  OhiOj 
8  E.  D.  Smith,  267,  268.) 

McKee  v.  Jvdd,  (2  Kern.,  622,)  is  to  the  point  that  the  assign- 
ment to  the  plaintiff  was  sufficient  in  form  to  transfer  Schlar- 
baum's  right  of  action,  and  that  the  cause  of  action  is  assignable. 

We  think,  therefore,  that  the  judgment  cannot  be  disturbed, 
either  on  the  ground  that  the  findings  of  fact  are  not  warranted 
by  the  evidence,  or  that  there  is  error  in  the  conclusions  of  law, 
held  by  the  Beferee  on  the  &cts  as  found. 

Judgment  affirmed. 
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Sakubl  W.  DAvsNPOBTy  Plaintiff  and  BeBpondent,  t;.  Jaspib 
W.  GiLBEBT,  Defendant  and  Appellant 

L  A  notice  directed  to  the  indoreer  of  a  note,  dated  the  day  the  note  maturely 
which  states  the  name  of  the  maker,  its  amount^  and  that  such  note, 
"  indorsed  by  yon,  is  protested  for  non-payment,  and  that  the  holders  look 
to  you  for  payment^"  is  sufficient  in  form. 

2.  Although  such  indorser,  at  the  time  of  receiving  such  notice,  was  also 
indorser  of  another  note  in  all  respects  like  it^  except  that  the  latter  note 
matured  three  months  earlier,  he  cannot  avoid  liability  on  account  of  the 
general  terms  of  such  notice,  if  it  be  found  as  a  fiust,  upon  competent  and 
sufficient  evidence^  that  when  he  received  the  notice  he  had  actual  know- 
ledge that  it  related  to  the  note  in  question. 

(Before  Boswohth,  Ch.  J.,  and  Bobsstsok,  J.) 

Heard,  February  13th ;  decided,  February  26th,  1860.) 

Appeal  by  the  defendant  from  a  judgment  entered  on  a  ver* 
diet  rendered  on  a  trial  had  before  Mr.  Justioe  Woodruff,  without 
a  jury,  on  the  8d  of  October,  1859. 

The  defendant  is  sued  as  payee  and  first  indorser  of  a  note  for 
$524.63,  dated  January  1, 1854,  made  by  P.  J.  Thomas,  payable 
to  defendant's  order,  six  months  after  date,  at  the  Seventh  Ward 
Bank. 

When  the  plaintiff  had  read  in  evidence  the  note,  and  the 
notary's  certificate  of  protest  and  service  of  notice,  and  rested, 
the  defendant  testified,  in  his  own  behalf  that,  when  the  note  in 
suit  became  due,  and  thence  until  after  this  suit  was  brought, 
there  was  another  xwte  outstanding,  in  all  respects  like  the  one  in 
suit,  except  that  it  was  payable  three  instead  of  six  months  after 
date. 

That  a  suit  was  brought  on  the  three  months'  note ;  that  he 
put  in  an  answer ;  and  that  suit  was  pending  when  this  was  com- 
menced.   The  answer  in  that  suit  was  read  in  evidence  in  this. 

The  defendant,  when  the  evidence  was  closed,  moved  to  dis- 
miss the  complaint,  on  the  ground  that  the  notice  served  was 
fiitally  defective,  in  not  specifying  the  note  in  suit  as  the  one  to 
which  it  referred.    The  motion  was  overruled,  and  he  excepted. 

The  Judge  found,  amoDg  other  facts,  that  the  defendant  had 
actual  knowledge  that  the  notice  related  to  the  note  in  suit,  and 
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gave  judgment  for  the  plaintiff  for  the  amount  of  the  note  and 
interest, 

Erom  this  judgment  the  defendant  appealed  to  the  General 
Term. 

Further  particulars  are  stated  in  the  opinion  of  the  Court 
The  action  had  been  previously  tried ;  and,  on  appeal  firom  the 
judgment  then  recovered  by  the  plaintiff,  a  new  trial  was  granted. 
(See  4  Bosw.,  632,  for  the  questions  then  presented  and  the  opinion 
ihen  delivered.) 

Jwper  Wl  Oilbertj  appellant  (in  person). 

Weeks  A  De  Foresty  for  respondent 

Bt  the  Court — Boswobth,  Ch.  J.  The  defendant  is  sued 
as  the  payee  find  first  indorser  of  a  note  dated  the  lat  of  January, 
1864,  at  six  months  for  $62468. 

It  was  proved  that  the  note  was  duly  presented  for  payment 
on  the  Sd  of  July,  1854 ;  that  payment  of  it  was  demanded  and 
refused,  and  that  it  was  thereupon  protested,  and  that  notice 
thereof  was  duly  served  on  the  defendant  on  the  6th  of  said  July. 
The  notice  so  served  was  read  in  evidence,  and  in  form  is  like 
the  one  served  in  Toungs  v.  Lee.  (2  Kern.,  662.)  In  the  absence 
of  proof  that  other  notes  existed  which  might  render  the  appli- 
cability of  the  notice  to  the  note  in  suit  uncertain ;  the  notice 
must  be  understood  to  mean  that  the  note  of  which  it  speaks  had 
been  presented  for  payment,  that  payment  of  it  "had  been 
demanded  and  payment  revised  on  the  day  when  it  became  due.** 
( Toungs  v.  Zee,  2  Kern.,  554.) 

The  only  extrinsic  fact  shown  to  render  the  applicability  of 
the  notice  to  the  note  in  suit  uncertain,  is,  that  the  defendant 
was  the  indorser  of  another  note  in  all  respects  like  it,  except 
that  such  other  note  was  payable  at  three  months,  while  the  one 
in  suit  was  payable  at  six  months. 

This  evidence  was  met  by  proof  that  at  the  time  the  notice  in 
question  was  served,  a  suit  had  been  commenced  against  the 
defendant  upon  the  three  months'  note,  and  the  defendant  had 
answered  the  complaint  in  that  suit,  and  such  answer  contained 
no  averment  that  the  three  months'  note  had  not  been  regularly 
protested,  or  that  notice  of  it  had  not  been  duly  served. 
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It  was  found  as  a  &ot,  that  the  defendant  was  not  misled  or 
left  in  uncertainty  as  to  the  applicability  of  the  notice  to  the  note 
in  suit,  "  but  was  by  the  aforesaid  notice  of  non-payment  informed^ 
and  from  all  the  &cts  had  actual  knowledge  that  the  said  notice 
related  to  the  note  described  in  the  complaint  in  ihis  action,"  ' 

We  think  the  eyidence  sufficient  to  justify  the  finding  of  the 
hctoj  as  they  were  found.  That  the  &cts  as  found  entitled  the 
plaintiff  to  judgment,  is  settled  so  &r  as  this  Court  is  concerned, 
by  Cbok  y.  LMfieUL  (2  Bosw^,  187.)  The  opinion  of  the  Gomt 
when  this  cause  was  previoiusly  before  it,  at  General  Tenn, 
fiiTOtrs  the  same  conclusion. 

The  judgment  must  be  affirmed.^ 


The  Farhebs*  akd  CmzENs'  Bane  of  Long  Island,  Plaintiffii 
and  Appellants,  v.  Austin  Shebhan,  Defendant  and  Bes* 
pondent 

L  Where,  in  an  action  against  the  maker  of  a  note,  the  answer  alleges  that 
the  note  was  paid  and  satisfied  to  the  plaintiffit  by  a  third  person,  for  whose 
aooommodation  it  was  made;  proof  of  any  fiksta  which  amount  to  actual 
payment  by  sach  third  person,  is  admissible. 

2.  If  such  an  answer  is  deemed  defectiye  by  reason  of  its  not  ^edfying  the 
fgtAB  relied  upon  to  establish  payment,  the  plaintifis'  remedy  is  a  motion  to 
make  it  more  definite  and  certain.  ' 

3.  An  agreement  with  the  holder  of  a  note  by  one  for  whose  aooommodatioii 
it  was  made,  to  pay  it  in  a  specified  manner,  when  fuUy  executed,  inoiw 
to  the  benefit  of  the  maker. 

4u  An  agreement  having  been  made  by  some  of  the  directors  of  a  bank,  with 
a  third  person,  its  debtor,  that  the  bank  shall  take  specified  property  at 
designated  prices  in  payment  of  the  debt^  an  acceptance  of  such  property 
by  the  Bank  under  such  agreement,  is  an  adoption  by  the  Bank  of  the 
agreement  as  its  contract,  and  will  conclude  it  as  effectoaUy  as  if  snoh 
agreement  had  been  made  originally  by  the  Bank  itselE 
(Before  Boswobtb,  GL  J.,  and  Bobkbtson,  J.) 

Heard,  February  14;  decided,  February  25, 1860. 

>  SMiibd^WT.  ShuUr^  SUN.  T.  B.,  114. 
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The  Farmers'  and  Citizens'  Bank  of  Long  Island  v.  Sherman. 

Tms  is  an  appeal  by  the  plaintiff  from  a  judgment  entered  on 

*a  verdict  rendered  on  a  trial  had  before  Mr.  Justice  Slosson  and 
a  jury,  in  May,  1859 ;  and  also  from  an  order  refusing  a  new 

trial. 

The  defendant  is  sued  as  the  maker  of  a  note  for  $1,980,  dated 
July  6,  1854,  payable  to  the  order  of  Thompson,  Skdllman  & 
Company,  sixty  days  after  its  date. 

The  answer  alleges  that  the  note  was  made  without  considera* 
tion,  and  for  the  accommodation  of  Balph  Pomeroy,  one  of  the 
payees;  that  the  plaintiff  without  defendants  knowledge,  by 
agreement  with  Pomeroy,  after  the  note  was  due,  extended  the 
time  for  the  payment  thereof  "  and  that  the  same  was  afterwards 
fully  paid  and  satisfied  by  the  said  Balph  Pomeroy  before  the 
commencement  of  this  suit." 

At  the  trial  Balph  Pomeroy  testified,  that  the  note  was  an 
accommodation  note,  that  it  was  borrowed  for  the  accommodation 
of  his  firm,  who  gave  their  note  in  exchange  for  it 

The  defendant,  against  the  objection  and  exception  of  the 
plaintiff,  produced  and  read  in  evidence  two  agreements,  one 
dated  May  12,  the  other  September  11,  1855. 

The  agreement  of  May  12, 1855,  was,  in  terms,  one  between 
Balph  Pomeroy  of  the  one  part,  and  Laurens  Beeve  and  Thomas 
J.  Van  Sant  of  the  other  part.  It  recites  that  the  plaintifiGs  "hold 
certain  securities  now  or  formerly  belonging  to  Balph  Pomeroy  " 
amounting  to  about  $9,000,  and  claim  that  he  is  indebted  to 
them  about  $18,000,  exclusive  of  such  securities ;  and  they  agree 
with  Pomeroy  that  the  plaintiff  shall  surrender  him  such  securi- 
ties, and  that  the  plaintifEs  will  buy  of  him,  to  whom  he  agrees 
to  sell,  sufficient  lumber  of  descriptions,  and  at  prices  therein 
named,  to  pay  and  cancel  his  indebtedness  to  the  plainti£b  in 
full.  The  Bank  to  notify  Pomeroy  within  two  weeks  of  the 
quantity  of  any  two  or  more  of  said  descriptions  of  lumber,  so  to 
be  received  in  payment,  or  in  defietult  thereof  Pomeroy  had  the 
right  to  make  such  designation. 

The  lumber  so  designated  to  "  be  delivered  by  said  Pomeroy 
upon  the  line  of  the  Potsdam  &  Watertown  Bailroad,  at  or  near 
the  junction  of  the  railroad  with  the  grade  leading  to  Pomeroy's 
mills  as  soon  as  conveniently  may  be,  and  at  least  as  fast,  as 
follows:  $l,OOOworththereof  in  the  month  of  July  next;  $8,000 
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August  ,  $8,000  September  ,  $8,000  October  ,  and  the 
balance  to  make  up  such  indebtedness,  in  the  month  of 
November  next.  Upon  the  delivery  of  the  lumber  so  to  be 
delivered  in  each  month,  the  said  Bank  shall  return  to  the  said 
Pomeroy  such  paper  to  the  amoimt  of  the  value  of  the  delivery 
in  each  moQth,  as  the  said  ]?omeroy  may  require  to  be  returned^ 
out  of  the  paper  held  by  the  said  Bank  against  him — except  the 
Sherman  note  now  in  judgment" 

The  agreement  of  the  11th  of  September,  1855,  was  as  fol- 
lows, viz. : 

''  Fab3iebs'  and  Citizens'  Bake, 

WiUiamsburgh^  September  11, 1855. 

"  Balph  Pomeboy,  Esq.,  ' 

"  Dear  Sir — Our  Board  have  agreed  to  give  you  longer  time 

to  fulfill  the  contract  made  with  you  by  Mr.  T.  J.  Van  Sant, 

Laurens  Beeve  and  L.  S.  Bichardson,  on  the  part  of  this  Bank, 

provided  that  you  deliver  us  the  $1,000  worth  of  lumber  agreed 

by  you  with  T.  J.  Yan  Sant  this  fall.    You  can  send  us  as 

large  a  number  of  sugar  shooks  this  &U  as  you  are  able — 

price  as  per  contract  

"  S.  W.  LOWEBE,  President. 

"O.  M.  BEACH,  OuMer:' 

Evidence  was  given,  to  the  effect  that  Van  Sant  and  Beeve 
were  directors,  Lowere  president^  and  Beach  Cashier,  of  the 
plaintiff.  Evidence  was  given  upon  the  question  of  the  amount 
of  lumber  delivered  under  these  agreements,  the  time  of  such 
delivery  and  its  value  at  the  contract  prices.  It  was  proved  that 
Pomeroy's  mills  were  at  Potsdam  and  his  "  woods  in  Franklin 
county."  The  evidence  of  Pomeroy  tended  to  show  that  lumber 
amounting  in  value  to  $8,800  had  been  delivered  under  these 
agreements  and  received  by  the  plaintifEs,  before  the  dose  of 
November,  1855.  This  evidence,  as  it  was  given,  was  all 
objected  to  as  irrelevant  and  incompetent  to  prove  any  issue 
raised  by  the  answer,  and  because  the  agreement  of  May  12, 1856, 
was  not  proved  to  be  the  plaintiffs'  contract. 

The  plaintifb  offered  evidence  of  the  value  of  the  lumber  at 
Potsdam,  which  was  received,  and  the  defendant  excepted.   • 
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The  defendant  read  in  evidence  a  letter,  dated  July  14, 1866, 
directed  to  said  Pomeroy,  and  signed  '^O.  M.  Beach,  Cashier," 
which  stated  the  lumber  received  by  the  15th  of  November,  1865, 
to  amount  to,  '^say,  $8,810.20,"  and  that  he  has  charged  to  that 

account  certain  notes  (specified)  amounting  to $8,925  68 

**Cr.  by  lumber, 8,840  20 

$85  88 

"To  this,  add"  various  items,  including  the  note  in  suit, 
making  a  debit  balance  against  Pomeroy  of  $5,422.63. 

Pomeroy  testified,  that  prior  to  the  receipt  of  this  letter,  he 
had  notified  Mr.  Beach,  the  plaintifib'  cashier,  that  he  wished  to 
withdraw  the  note  in  suit,  and  that  immediately  on  receipt  of 
that  letter,  he  wrote  to  him  that  he  wished  to  withdraw  the  said 
x^ote.  Mr.  Beach  was  examined  as  a  witness  by  the  plamtifis,  but 
was  not  interrogated  in  respect  to  these  matters. 

A  letter  firom  Pomeroy  to  the  plaintiff'  cashier,  dated  New 
York,  June  22, 1867,  requesting  him,  inter  alia,  to  deliver  to  the 
defendant  the  note  in  suit,  was  read  in  evidence.  The  plaintiffs 
excepted  to  the  decision,  allowing  it  to  be  read.  The  defendant 
testified  that  this  letter  was  delivered  to  him  on  the  day  of  its 
date,  and  that  he  delivered  to  the  cashier  on  the  27th  of  Janu- 
ary, 1858.  This  suit  was  commenced  in  November,  1857.  The 
d^endant  testified  against  the  objection  and  exception  of  the 
plaintifis,  that  the  bank  designated  Dr.  Henry  Hewitt  to  receive 
the  lumber ;  that  he  inspected  and  received  all  the  lumber  deli- 
vet!^  and  that  he  was  not  the  defendant's  agent 
'  When  the  testimony  was  dosed,  the  plaintiffs  moved  to  strike 
out  all  the  evidence  relating  to  the  agreement  of  May  12th,  1855 ; 
the  extension  of  it ;  and  the  alleged  execution  of  it  The  mo- 
tion was  denied,  and  they  excepted. 

The  plainti£G9  then  requested  the  Justice  to  charge  the  jury — 

1st.  That  none  of  the  agreements  in  evidence  inured  to  the 
benefit  o^  or  could  be  taken  advantage  of  by  the  defendant  in 
this  action :  which  request  the  said  Justice  denied,  and  he  refused 
00  to  charge ;  to  which  denial  and  refusal,  the  plaintiff  then  and 
there  duly  excepted. 
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2d.  That  the  agreement  of  May  12th,  1856,  had  not  been  so 
proved  as  to  show  that  the  Bank  is  bound  by  it,  and  that  the 
testimony  respecting  it  should  be  disregarded  by  the  jury :  which 
last  request  the  said  Justice  refused;  and  the  plaintifib  duly 
excepted  to  such  refusal. 

Sd.  That  the  answer  set  up  an  tmconditional  payment  by  the 
defendant,  and  the  defendant's  evidence  tended  to  show  an  accord 
between  the  Bonk  and  Pomeroy,  and  did  not  sustain  the  defense, 
aad  that  the  plaintiff  were  entitled  to  recover  on  their  evidence : 
which  last  request  the  said  Justice  refused;  and  the  plaintiffs 
duly  excepted  to  such  refusal 

4th.  That,  if  the  agreements  were  binding  on  the  Bank,  and 
had  been  set  up  in  the  answer,  the  defendant  was  boimd  to  show 
full  performance  of  it  in  all  respects ;  and  that,  if  the  jury 
believed  that  Pomeroy  failed  to  perform  it  in  any  respect,  the 
plainti&  were  entitled  to  recover,  unless  a  sufficient  excuse,  were 
shown:  which  last  request  the  said  Justice  refused;  and  the 
plaintiflk  duly  excepted  to  such  refusal.  -» 

5th.  That,  it  being  conceded  that  the  agreement  of  May  12th, 
1855,  was  not  performed  according  to  its  terms,  it  became  incum- 
bent on  the  defendant  to  show  that  it  was  lawfully  extended,  and 
that  aU  the  conditions  of  the  extension  and  all  the  terms  of  the 
agrcCTient  were  afterwards  fully  complied  with,  to  entitle  the 
defendant  to  a  verdict:  which  last  request  the  said  Justice  refused ; 
and  the  plaintifb  didy  excepted  to  such  refiisaL 

6th.  That  the  defendant  was  bound  to  show,  not  only  a  Ml 
performance  by  Pomeroy,  but  an  acceptance  of  such  performance 
in  satisfikction  by  the  plaintiffs,  in  order  to  make  the  defense 
amount  to  a  full  payment ;  and  the  defendant  having  failed  to 
do  this,  the  plaintifi^  were  entitled  to  recover :  which  last  request 
the  said  Justice  refused ;  and  the  plaintifib  duly  excepted  to  such 
lefusaL 

7th.  That,  if  the  jury  believed  that  Pomeroy  failed  to  comply 
with  the  conditions  upon  which  the  extension  was  given,  either 
by  not  sending  lumber  of  the  value  of  $1,000,  or  by  not  sending 
sugar  shooks,  but  box  shooks  of  an  inferior  quaUty  and  value, 
the  plaintifis  were  entitled  to  recover :  which  last  request  the 
said  Justice  refused ;  and  the  plaintififa  duly  excepted  to  such 
refiisaL 
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8th.  That,  if  the  jury  believed  there  was  a  fisdlure  to  peifoim 
the  agreement  of  May  12th,  1855,  the  plaintifib  were  entitled  to 
recover:  which  last  request  the  said  Justice  refused;  and  the 
plaintiffs  duly  excepted  to  such  refusal. 

His  Honor  the  Judge,  after  stating  the  nature  and  object  of  the 
action,  and  of  the  defense  generally,  charged  the  jury — 

1st  That,  for  the  purposes  of  this  trial,  the  defendant  might 
avail  himself  of  the  teinsactions  between  Pomeroy  and  the  Bank 
to  sustain  his  defense.  To  which  charge,  the  plaintifGs  then  and 
there  excepted. 

2d.  That  the  value  of  the  lumber  and  stuff  at  the  place  of 
delivery,  for  the  purposes  of  this  trial,  was  to  be  taken  as  the 
value  contemplated  by  the  agreement  To  which  second  item 
of  said  charge,  the  plaintiff  then  and  there  duly  excepted. 

8d.  That,  if  the  jury  were  satisfied  that  the  condition  in  the 
extension  paper  was  performed,  and  that  the  lumber  therein, 
mentioned  was  delivered  and  received  by  the  Bank,  and  of  the 
value  therein  mentioned,  then  Pomeroy  had  all  of  the  Fall  within 
which  to  deliver  the  lumber  and  stuff  specified  in  the  agreement 
of  the  12th  of  May.  To  which  third  item  of  said  charge,  and 
each  and  every  part  thereof)  the  plaintifis  then  and  there  duly 
excepted. 

4th.  That,  under  that  agreement,  Pomeroy  had  a  right  to  with- 
draw securities  to  the  amount  in  value  of  the  lumber  and  stuflT 
described  in  the  contract  delivered  and  received.  To  which 
fourth  item  of  said  charge,  and  each  and  every  part  of  it^  the 
plaintiff  then  and  there  duly  excepted. 

6th.  That,  if  the  jury  were  satisfied  that,  at  the  time  he  gave 
the  order  on  the  Bank  for  this  note,  there  was  then  an  amount 
of  lumber  delivered  to  the  Bank  exceeding  in  value  the  amount 
of  the  note,  and  that  none  of  the  securities  had  then  been  with- 
drawn, the  defendant  would  be  entitled  to  a  verdict;  otherwise, 
the  plaintiffii  would  be  entitied  to  a  verdict  To  which  fifth  item 
of  said  charge,  and  each  and  every  part  of  it,  the  plaintifib  then 
and  there  duly  excepted. 

Whereupon,  the  jury  found  a  verdict  for  the  defendant 

The  plaintiff  moved  at  Special  Term  for  a  new  trial  on  a  case, 
and  on  an  affidavit  of  Cashier  Beach  to  the  effect  ''  that  Ke  was 
greatiy  surprised  by  such  testimony  (the  testimony  given  to 
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show  the  agreements  and  performance  of  them,)  and  the  admis* 
sion  thereof  under  the  pleadings  in  said  action,"  and  '^  that  he 
beliered  that  abundant  evidence  of  the  non-performance  of  said 
agreements  on  the  part  of  Pomeroy,  and  of  the  non-aoceptanee  of 
the  alleged  performance  as  a  condition  for  the  delivery  of  said 
note  to  Pomeroy,"  could  be  produced  on  another  trial.  The 
motion  was  denied  in  October,  1869,  and  from  that  order 
and  from  the  judgment  entered  on  the  verdict,  this  appeal  is 
taken. 

Some  other  items  of  evidence  are  stated  in  the  opinion  of  the 
Court. 

Jchn  M,  Martin^  for  appellant. 

Presented  and  argued  written  points,  embracing  the  several 
exceptions  taken  at  the  trial. 

Charles  W.  Sandford,  for  respondents. 

By  the  Ooitrt — Bosworth,  Oh.  J.  This  action  was  com- 
menced on  or  about  the  21st  of  November,  1857.  It  is  brought 
against  the  defendant  as  the  maker  of  a  note  dated  July  5,  1864, 
for  the  sum  of  $1,980,  payable  sixty  days  after  its  date  to  the 
order  of  Thompson,  SkiUman  &  Oompany,  and  by  them  indorsed. 

The  defense  set  up  in  the  answer  is,  that  the  note  was  made 
without  consideration,  to  accommodate  one  Balph  Pomeroy,  and 
that  after  it  became  due  and  payable,  it  was  ^' fully  paid  and 
satisfied  to  the  said  plaintiff  by  like  said  Balph  Pomeroy,  before 
the  commencement  of  this  suit." 

The  action  was  tried  in  May,  1869,  before  Mr.  Justice  Slosson, 
and  a  jury.  The  defendant  obtained  a  verdict  in  his  favor, 
and  from  the  judgment  entered  on  it,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial,  the  plaintiffs  appealed  to  the  Gene- 
ral Term. 

The  plaintiff  insist  that  the  evidence  admitted  to  show  pay- 
ment was  erroneously  admitted,  because  the  answer  did  not 
contain  any  allegations  as  to  the  particular  facts  thus  proved  and 
relied  upon  as  amounting  to  a  payment ;  and  that  an  answer  of 
the  general  form  of  the  one  interposed  in  this  suit,  will  only 
permit  evidence  of  a  cash  payment 
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Van  Oieaon  v.  Van  CHeson^  (12  Barb.,  520,  and  which  was 
affirmed  by  the  Court  of  Appeals,  16  N.  Y.  B.,  804,)  does  not 
£si,vor  this  view. 

If  the  particulars  of  the  transaction  between  Fomeroj  and  the 
plaintiff  were  not  sufficientlj  disclosed  by  the  answer,  the  plain- 
tiff' remedy  was  a  motion  under  section  160  of  the  Code,  They 
could  not  accept  the  plea  and  go  to  trial  upon  it^  and  there  inter- 
pose the  objection  for  the  first  time,  that  it  was  not  sufficiently 
descriptive  of  the  particulars  relied  upon  as  constituting  pay- 
ment {SeeJey  v.  MigeU^  8  Kern.,  648,  pi.]  ) 

If  the  note  was  made  for  the  accommodation  of  Pomeroy,  or  of 
the  firm  of  Thompson,  Skillman  &  Company,  of  which  he  was  a 
member,  and  if  the  Bank  held  this  note  and  others  as  collateral 
security  merely,  for  debts  owing  to  it  by  Pomeroy ;  and  if  there 
was  an  executed  agreement  between  him  and  the  plainti£&  by 
which  they  agreed  to  take  lumber  at  prices  designated  in  payment 
of  his  indebtedness  and  of  the  collaterals  held  by  them,  and  that 
Pomeroy  might  specify  the  collaterals  to  which  the  payments 
should  apply,  and  if  he  designated  this  note  as  one  to  be  deemed 
paid  after  sufficient  lumber  had  been  delivered  and  accepted  to 
satisfy  it ;  then  from  the  time  of  such  designation  the  note  is  in 
fact  paid  not  only  as  between  Pomeroy  and  the  plaintiff  but  as 
between  the  defendant  and  the  plaintifis. 

Although  Pomeroy,  while  he  testified  that  this  note  was  made 
for  the  accommodation  of  himself  or  of  his  firm,  also  testified 
that  the  firm's  note  was  given  in  exchange  for  it,  yet,  throughout 
the  trial,  it  seems  to  be  assumed,  as  a  fiict  proved,  that  the  note 
was  an  accommodation  note.  No  objection  was  taken  to  the 
admission  of  any  evidence  offered,  nor  was  any  request  to  charge 
based  on  the  pretense  that  the  note  was  not  an  accommodation 
note.  I  think,  therefore,  that  in  examining  the  exceptions  taken, 
we  should  consider  that  there  is  no  question  that  such  is  the 
character  of  the  note. 

There  can  be  no  question  that  the  only  claim  of  the  bank  upon 
the  notes  it  had  received  from  Pomeroy  or  his  firm,  (inclucKng 
the  one  in  suit,)  was  as- security  for  his  and  their  debts. 

There  was  no  controversy  that  all  the  lumber  delivered  by 
Pomeroy  under  the  agreement  of  the  12th  of  May,  1855,  and 
the  agreement  of  the  11th  of  September,  1865,  was  received  by 
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tlie  bank  under  those  agreements,  and  that  the  bank  sold  it  and 
received  the  proceeds.  The  cashier  testified  to  these  facts.  Nor 
can  there  be  any  doubt  that,  at  the  contract  prices,  the  lumber 
ddiyered  and  received  amounted  to  $8,840.26.  It  was  proved 
without  an  attempt  at  contradiction  that,  soon  after  the  14th 
of  July,  1856,  and  after  this  amount  of  lumber  had  been  deli- 
vered, and  "  immediately  on  receipt  of  the  letter  of  14th  of  July, 
1856,"  by  Pomeroy,  that  he  notified  the  cashier  of  his  wish  to 
withdraw  the  note  in  suit.  Pomeroy,  therefore,  did  not  acqui- 
esce in  the  appropriation  of  the  $8,840.25,  which  the  bank,  by 
the  paper  of  July  14th,  1856,  indicated  a  purpose  to  make,  but 
on  the  contrary  notified  it,  without  delay,  liiat  this  note  must  be 
given  up.    It  was  his  right  to  make  this  requirement. 

This  view  of  the  admissibility  of  the  evidence  under  the 
pleadings,  and  of  the  meaning  of  the  contracts  adopted  by  the 
bank,  even  if  not  originally  made  by  its  authority,  is  an  answer 
to  all  the  exceptions  taken  to  the  admission  or  rejection  of  evi- 
dence. 

As  the  bank  took,  and  was  to  take  the  lumber  at  Potsdam,  at 
a  stipulated  price ;  it  was  immaterial  what  was  its  net  value  in 
New  York,  or  what  was  its  actual  value  at  Potsdam,  or  whether 
S.  Austin  sold  it  after  it  was  delivered. 

That  Hewitt  was  the  agent  of  the  bank,  was  proved  by  its 
cashier,  and  although  he  testified  that  Hewitt  was  the  agent  of 
both  parties,  it  was  competent  for  the  defendant  to  prove  that 
Hewitt  was  not  Pomeroy's  agent 

We  think  the  evidence  given  presented  a  case  not  calling  for 
the  submission  to  the  jury  of  any  other  questions  of  fiict,  than 
those  embraced  in  the  charge  ot  the  Judge,  if  it  called  for  the 
submission  of  any  question.  The  agreement  between  Pomeroy 
and  the  bank  was  made  on  the  12th  of  May,  1855,  and  the  time 
for  performing  it  was  extended  by  the  agreement  of  the  11th  of 
September,  1855. 

The  communication  from  the  cashier  to  Pomeroy  of  the  14th 
of  July,  1856,  represents  that  Hewitt  (the  bank's  agent)  sent  to 
the  bulk  a  statement  dated  November  15th,  1855,  of  lumber 
then  delivered  amounting  to  $8,840.25. 

This  communication  concedes  payment  to  that  amount,  and 
makes  no  suggestion  that  the  $1,000  worth  of  lumber  called  for 
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by  the  extension  agreement  of  the  11th  of  September,  1855,  was 
not  so  delivered  as  to  comply  fully  with  that  agreement 

As  the  original  agreement  only  called  for  the  dehvery  of 
$1,000  worth  in  July,  1855,  and  of  $3,000  worth  in  August, 
1855,  and  as  the  extension  agreement  of  September  11,  1855, 
was  given  because  Pomeroy  could  not  perform  the  original  con- 
tract according  to  its  terms,  and  inasmuch  as  by  the  15th  of 
November,  1855,  $8,840.25  worth  of  lumber  was  delivered ;  the 
fact  is  clearly  demonstrated  that  more  than  $1,000  worth  was 
delivered  between  the  11th  of  September  and  the  15th  of  Novem- 
ber, 1855.  The  conditions  of  the  agreement  of  the  11th  of 
September,  1855,  having  been  complied  with,  and  the  $8,840.25 
worth  of  lumber  having  been  delivered  and  accepted  under  the 
agreement  of  May  12, 1855,  as  thus  extended,  it  needed  only  the 
fact  that  Pomeroy  should  require  the  note  in  suit  to  be  returned 
to  him,  to  entitle  the  defendant  to  have  it  deemed  paid ;  treating 
it  as  a  note  made  for  the  accommodation  of  Pomeroy. 

It  being  proved  without  contradiction  that  Pomeroy  "  imme- 
diately, on  receipt  of  the  letter  of  the  lith  of  July,  1856,"  gave 
notice  to  the  Cashier  that  he  "wished  to  withdraw  the  note  ia 
suit;"  the  defendant  was  entitled  to  an  instruction  that  the 
request  thus  conmiunicated  and  the  receipt  of  the  lumber,  the 
delivery  of  which  was  acknowledged  by  that  letter,  entitled  the 
defendant  to  a  verdict^  if  none  of  the  other  securities  had  been 
withdrawn.  There  was  no  pretense  that  any  others  had  been 
'then  withdrawn. 

The  fifth  instruction,  instead  of  being  unjustly  prejudicial  to 
the  plaintiffit,  was  more  favorable  than  they  had  a  right  to  claim, 
as  it  left  the  jury  at  liberty  to  find  for  the  plaintiff  if  other 
securities  had  been  withdrawn  when  the  order  on  the  Bank  was 
given,  (June  22,  1857,)  though  they  may  not  have  been  with- 
drawn when  the  verbal  notice  was  given  on  or  about  July,  1856, 
unless  this  part  of  the  charge  can  be  construed  as  referring  to  the 
verbal  and  not  to  the  written  order  to  give  up  this  note. 

If  the  views  stated  are  correct,  neither  of  the  first  three  nor  the 
last  request  to  charge  was  properly  made. 

There  was  nothing  in  the  evidence  to  justify  an  instruction  in 
accordance  with  the  fourth  request  It  was  so  clearly  proved, 
that  $1,000  worth  of  lumber  was  delivered  in  the  fall  of  1855, 
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Bobsequent  to  the  11th  of  September,  that  a  verdict  to  the  con* 
traiy  would  be  manifestly  against  evidence.  This  view  is  an 
answer  to  the  exception  to  chaige  as  fifthly  and  seventhly 
requested. 

If  by  the  sixth  request  it  was  intended  to  insist  that  even  if 
'the  $1,000  worth  of  lumber  was  delivered  within  the  time 
required  by  the  agreement  of  the  11th  of  September,  and  if  the 
amount  of  lumber  delivered  to  and  accepted  by  the  Bank  under 
the  two  agreements,  exceeded  in  value  the  amount  of  the  note  in 
suit,  the  plaintifiEs  were  entitled  to  a  verdict,  although  this  note 
was  an  accommodation  note  and  Pomeroy  had  required  before 
this  suit  was  brought  that  it  should  be  returned  to  him ;  then 
an  instruction  was  asked  to  which  the  plaintiff  were  not  entitled. 

There  could  be  no  question  on  the  evidence  that  the  Bank 
received  the  lumber  xmder  the  two  agreements,  >md  as  perform- 
ance of  them  to  the  extent  of  the  price  they  agreed  to  pay  for  it. 
And  there  is  no  pretense  that. they  intimated,  prior  to  bringing 
this  suit,  that  they  ceased  to  regard  it  as  an  open  and  subsisting 
contract. 

Although,  according  to  the  evidence  the  Bank  made  an  unpro- 
fitable contract  with  Pomeioy,  yet  the  defendant's  equities  are  as 
strong  as  those  of  the  Bank,  and  upon  the  written  testimony  and 
unconflicting  evidence,  and  the  &ct  determined  by  the  jury,  we 
think  a  defense  to  the  note  was  established,  and  that  no  error 
was  committed  to  the  prejudice  of  the  plaintifb  which  entitles 
them  to  a  new  trial. 

The  judgment  should  be  affirmed.    Ordered  accordingly. 


Habtkak  and  Ebebspacher,  Plaintiffs  and  Bespondents,  v. 

Proudfit,  Defendant  and  Appellant 

1.  Where  the  statement  contained  in  a  Referee^s  report  of  the  facts  found  by 
him,  di£fer8  from  his  specification  "  of  the  facts  fomid  by  him/'  inserted  by 
him  in  the  case  on  settling  it  under  sections  272  and  268  of  the  Code ;  the 
latter  will  be  deemed  to  contain  a  true  statement  of  the  facts  as  actually 
found. 
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2.  If  his  conclusion  is  erroneous^  assuming  the  latter  facts  to  be  as  he  has 
found  them,  a  new  trial  must  be  granted. 

3.  The  sti^tements  contained  in  the  report  will  not  be  resorted  to,  to  Impnte 
thereby  a  meaning  to  the  language  employed  in  the  case  as  settled  to  de- 
clare what  facts,  were  found,  which  could  not  be  given  to  it  according  to 
the  natural  construction  of  such  language. 

4  Where,  by  a  contract  between  the  plaintiff  and  defendant^  the  latter  is  to 
pay  in  part^  for  work  which  the  former  contracts  to  perform,  by  giving, 
when  the  work  isx^ompleted  a  bond  and  mortgage  for  a  specified  sum  "  to 
run  one  year ;"  the  plaintiff  cannot,  in  an  action  brought  before  the  year 
expires,  recover  such  sum,  unless  the  defendant^  after  the  work  has  been 
duly  completed  and  before  suit  brought^  has  refused  to  give  or  is  in  de&ult 
for  not  having  given  a  bond  and  mortgage  for  the  sum  required  by  the 
contract. 

(Before  BoswoBTH,  Oh.  J.,  and  Robertson,  J.) 

Heard,  February  17th;  decided,  February  25th,  1860. 

This  is  an  appeal  by  the  defendant  from  a  judgment  entered 
against  him  on  the  report  of  Benjamin  D.  Smimnn,  Esq.,  as 
Beferee. 

The  action  was  commenced  on  the  17th  of  March,  1857. 

The  complaint  states  five  separate  causes  of  action :  The  first 
cause  of  action  stated,  is  upon  a  contract  dated  September  9, 
1856,  by  which  the  plainti£&  agreed  ''  to  do  all  the  mason  work 
and  furnish  all  the  materials  according  to  plan  and  the  specifica- 
tions hereto  annexed  for  the  lager  bier  vaxdts  to  be  built  on  two 
lots, "  &C.,  for  $5,500,  "  all  the  work  to  be  done  in  a  good,  sub- 
stantial and  workmanlike  manner,"  *  *  to  be  completed  by 
the  21st  of  November  next  Three  payments,  amounting  to 
$8,000,  were  to  be  made  as  the  work  progressed,  and  "a  bond 
and  mortgage  for  $2,500,  to  run  one  year,"  was  to  be  given  when 
all  the  work  wibs  finished  and  ready  for  use.  The  specificatioa 
annexed  to  and  forming  part  of  the  contract  contains  this  clause, 
viz. :  ''And  if  anything  is  left  out  in  this  specification  that  is 
reqnired  to  make  the  vaults  and  cellars  a  good  and  substantial 
lager  bier  building,  the  mason  does  agree  to  do  it"  The  com- 
plaint alleges  full  performance  by  the  plaintifib,  payment  of 
$8,500,  by  the  defendant  in  cash  on  account  of  it,  and  a  refusal 
to  give  a  bond  and  mortgage  for  the  remaining  $2,000,  and 
claims  a  right  to  recover  the  $2,000,  with  interest  from  the  1st 
of  December,  1856,  when,  as  it  alleges,  the  defendant  was 
quested  to  execute  such  bond  and  mortgage  and  refused. 
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The  defense  to  this  cause  of  action  is  that  the  plaintLfb  did  not 
perfonn  this  contract  on  their  part,  but  on  the  contrary  fiuled  in 
manj  essential  and  specified  particulars  to  do  so,  and  iJie  answer 
insists  that  only  $8,000,  cash,  was  paid  on  this  contract,  and  that 
the  other  $500  of  cash  paid,  was  paid  on  another  contract,  viz. : 
on  a  contract  dated  Noyember  10,  1856,  between  the  plain* 
ti£b  and  the  defendant,  by  which  the  former  agreed  to  build  "  a 
brewery  and  stable  "  for  the  defendant,  and  that  defendant  had 
a  right  even  if  there  had  been  fuU  performance  by  the  plaintiffs^ 
to  give  a  mortgage  for  $2,500. 

The  Referee,  among  other  things  found,  according  to  the  state- 
ment of  the  &cts  found  by  him,  as  he  inserted  them  in  the  case 
on  settling  the  same. 

"  2d.  That  the  plaintiff  performed  the  work  and  furnished  the 
materials  required  of  them  by  said  contract" 

"  3d.  That  the  work  done  by  the  plaintiff  did  not,  in  its  re* 
suits,  produce  a  good  and  substantial  building;  that  the  walls  and 
vaults  were  defective,  the  former  bulging  very  much  and  requir- 
ing external  braces  to  support  them,  and  that  the  building  was 
not  such  a  one  as  the  defendant  had  in  view  when  he  made  the 
contract  with  the  plaintifEs." 

4th.  That  the  defendant  paid  $3,500,  in  cash,  and  that  $600 
of  it  was  on  account  of  the  sum  for  which  the  bond  and  mort- 
gage were  to  be  given. 

6th«  That  the  defendant  had  not  paid  the  remaining  $2,000,  or 
executed  a  bond  and  mortgage  to  secure  it,  but  had  refused  to  do 
either. 

As  a  conclusion  of  law  on  these  jGacts,  he  held  that  the  plain* 
ti£&  were  entitled  to  recover  the  $2,000,  with  interest  from  De* 
cember  1st,  1856,  that  being  the  day  of  the  defendant's  refusal 
to  execute  such  bond  and  mortgage. 

It  was  not  found  that  the  defendant  waived  full  performance, 
or  accepted  of  the  work  as  being  done  according  to  the  contract. 
The  Referee's  "  report,"  purports  to  contain  a  statement  of  the 
fiusts  found,  and  of  his  conclusions  of  law  thereon,  and  also  con- 
tains  a  brief  statement  of  some  of  his  reasons  for  the  conclusions 
therein  expressed.  On  settling  the  case,  the  Referee  inserted  at 
the  ^d  of  it,  a  formal  specification  of  the  &cts  found,  and  of  his 
conclusions  of  law.  Some  of  the  matters  stated  in  the  one,  which 
Bosw.— Vol.  VL  %5 
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are  not  stated  in  the  other,  are  noticed  in  the  opinion  of  the 
Court 

The  moneys  paid  by  the  defendant  to  the  plaintifEs,  amounting 
in  all  to  $3,600,  consisted  in  part  of  a  payment  of  $1,000  made 
on  the  15th  of  Noyember,  1856.  The  defendant  insisted  that 
only  $500  of  this  payment  was  made  on  the  first  contract ;  and 
that  the  other  $500  of  it,  was  made  expressly  on  account  of  the 
contract  of  November  10th,  1856.  The  evidence  affecting  this 
question  is  sufficiently  stated  in  the  opinion  of  the  Court 

During  the  trial,  two  paper  writings  were  produced  by  the 
defendant  dated  December  28d,  1856,  one  being  a  copy  of  the 
other,  purporting  to  be  contracts  between  the  defendant  of  the 
first  part,  and  the  plaintiff  of  the  second  part,  relating  to  the 
aforesaid  two  contracts ;  and  they  contained  various  recitals  and 
covenants.  One  of  these  was  signed  by  Hartman  only,  and  the 
other  by  the  defendant  It  was  proved  by  S.  F.  Cowdrey  who 
drew  them,  that  when  thus  executed,  they  were  delivered  to  him 
in  escrow ;  to  the  end  that  he  might  deliver  that  signed  by  the 
defendant  to  the  plaintiff,  when  that  signed  by  Hartman  had 
been  signed  by  Eberspacher.  That  he  was  induced  to  lend  the 
latter  on  a  promise  that  it  should  be  returned  to  him ;  and  that 
the  person  so  borrowing  it  had  never  returned  it 

The  Beferee  allowed  these  papers  "  to  be  read  as  admissions 
by  a  party  to  the  action,  but  refused  to  allow  them  to  be  read  as 
evidence  of  a  new  contract" 

To  this  decision,  the  defendant  excepted. 

Some  part  of  the  contents  of  these  papers  is  stated  in  the 
opinion  of  the  Court 

J.  S,  Lawrence^  for  the  appellant 

H.  R  Oummings,  for  the  respondents. 

By  the  Court — Bosworth,  Ch.  J.  The  meaning  of  the 
second  and  third  findings  of  fact,  is  not  so  perspicuous  as  to 
place  it  beyond  criticism. 

All  that  the  second  necessarily  imports,  is,  that  the  vaults  were 
built  of  the  size,  in  the  form,  and  of  the  materials  required  by 
the  contract   It  does  not  state  that  the  plainti£b  did  this  work 
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in  a  "  good,  substantial  and  worlonanlike  manner."  This  thej, 
in  the  body  of  their  contract,  agreed  to  do. 

As  the  third  finding  states,  that  "  the  work  done,''  "  did  not 
produce  a  good  and  substantial  building;"  ''that  the  walls  and 
vaults  were  defective,  the  former  bulging  very  much  and  requir- 
ing external  braces  to  support  them ; "  and  as  the  &cts  found 
suggest  no  cause  for  these  marked  defects,  except  "  the  work 
done,"  the  only  meaning  which,  we  can  attach  to  these  two  find- 
ings is,  that  the  work  was  defectively  performed;  and  that  in 
consequence  of  such  defective  performance  the  walls  bulged  and 
required  external  braces  to  support  them.  , 

The  Beferee's  report  contains  some  statements  which,  it  is 
daimed,  show  that  the  second  finding  was  designed  to  declare  as 
a  fieu^t  that  the  work  was  really  done  in  a  workmanlike  manner, 
and  that  whatever  was  unsubstantial  or  defective  was  the  fiiult 
of  the  plans ;  and  not  of  the  manner  in  which  the  work  was 
executed. 

Even  if  this  construction  of  the  report  be  correct,  we  are  of 
the  opinion  that  if  its  statement  of  the  facts  found,  differs  from 
that  inserted  in  the  case  by  the  Beferee  on  settling  it^  as  required 
by  sections  272,  [227,]  268,  [228,]  of  the  C!ode ;  either  in  that  the 
one  specifies  some  facts  not  found  in  the  other,  or  in  that  some  of 
the  &ct8  are  stated  differently  in  the  one  &om  what  they  are  in 
the  other,  the  court  should  look  at  the  &cts  stated  in  the  case  by 
the  Beferee  on  settling  it,  as  the  facts  actually  found  by  him. 

In  that  part  of  the  "  report "  which  professes  "  to  find  and 
report "  the  fistcts  proved,  there  is  no  statement  either  in  form  or 
substance  corresponding  with  the  third  finding  contained  in  the 
"  case "  itself.  In  the  commencement  of  the  "  report "  conclu- 
sions are  stated  substantially  corresponding  with  the  third  finding; 
and  in  that  part  of  the  "  report "  the  Beferee,  after  specifying 
the  positions  taken  by  the  parties  as  to  the  cause  of  the  defects, 
and  conmienting  upon  the  evidence  given  in  relation  to  them, 
remarks,  that  he  thinks,  ''on  the  whole,  that  the  plaintifib 
have  shown  a  substantial  compliance  with  the  contract  on  their 
part" 

We  think  the  "  report "  cannot  be  resorted  to  for  the  purpose 
of  imputing,  by  the  aid  of  its  contents,  a  meaning  to  the  finding 
of  &c^  inserted  in  the  case  on  settling  it,  which  could  not  be 
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given  to  them  by  any  natural  construction  of  the  language  in 
which  they  are  stated. 

If  these  views  are  correct,  then  it  follows  that,  as  their  contract 
in  terms  required  them  to  do  the  work  in  a  good,  substantial 
and  workmanlike  manner,  and  especially  as  the  specification 
forming  a  part  of  the  contract  declares  that,  "  if  anything  is  left 
out  in  this  specification  that  is  required  to  make  the  vaults  and 
cellar  a  good  and  substantial  lager  bier  building,  the  mason  agrees 
to  do  it,"  and  inasmuch  as  it  is  found  that  the  building,  as  the 
plaintiff  left  it,  *'  was  not  a  good  and  substantial  building,"  but, 
on  the  contrary,  the  walls  were  so  defective  that  they  bulged  and 
required  external  braces  to  support  them,  the  plaintiff  cannot  re- 
cover without  the  further  fact  being  found  that  the  work  was  done 
in  a  good,  substantial  and  workmanlike  manner,  and  that  vaults 
good  and  substantial  could  not  be  made  by  conforming  to  the 
plans  and  specifications  which  the  plaintiffs  were  bound  to  follow. 

Whether  a  party  who  agrees  to  erect  a  building  according  to  a 
designated  plan  and  specifications,  and  to  make  it  good  and  sub- 
stantial,  but  fails  to  erect  one  which  can  stand  without  external 
braces  to  support  it,  can  recover,  if  he  has  conformed  to  the  plans 
and  executed  his  work  well,  is  a  question  which  it  is  unnecessary 
to  decide.  For,  assuming  that  he  can,  we  are  of  the  opinion  that 
the  Referee's  conclusion  of  law,  upon  the  facts  which  he  has  found, 
is  erroneous.  We  are  not  satisfied  with  the  Referee's  finding  that 
the  $3,600  of  cash  paid  was  all  paid  on  this  contract.  Whether 
it  was  or  not,  depends  upon  the  question  whether  the  $1,000  paid 
on  the  15th  of  November,  1856,  was  wholly  paid  on  this  con- 
tract, or  whether  only  half  of  it  was,  and  the  other  half  on  account 
of  "the  brewery  and  stable"  which  the  plaintiflfe  were  erecting 
under  a  contract  dated  the  10th  of  November,  1856. 

Hartman  testifies  that  the  payment  of  $1,000,  on  the  15th  of 
November,  was  an  overpayment  of  $600 ;  that  "  the  defendant 
said  he  was  able  to  pay  the  whole  of  the  amount  due  on  the 
contract  without  giving  a  mortgage ;  the  defendant  said  the  $500 
overpaid  was  on  account  of  the  amount  coming  to  us  on  the 
mortgage." 

The  defendant  testified  that  he  never  said  any  such  thing ;  that 
"  Mr.  Hartman  at  that  time  said  he  was  in  want  of  money,  and 
if  I  would  give  him  $500,  on  account  of  the  brewery,  he  would 
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not  ask  for  more  until  the  brewery  was  done."  *  *  "  I  gave  it  to 
him,  and  told  him  it  was  on  account  of  the  brewery." 

The  plaintiffs'  receipts  for  this  and  the  two  previous  payments 
were  produced.  That  of  October  4th,  for  $1,000,  and  that  of 
November  1st,  for  $1,500,  states  that  those  payments  are  '*on 
account  for  building  his  brewery  ccZfar^,"  while  that  of  November 
15th,  for  $1,000,  states  that  it  is  "  on  account  for  his  huildings.^^ 
The  difference  in  the  terms  of  the  receipts,  and  the  phraseology 
of  the  last  receipt,  favor  the  accuracy  of  the  defendant's  version 
of  the  matter.  Besides  this,  the  Beferee  allowed  the  defendant 
to  read  a  paper  writing,  signed  by  Hartman  on  the  23d  of  Decem- 
ber, 1856,  "  as  admissions  by  a  party  to  the  action ;"  and  that 
paper  states  that  the  $3,500  was  paid  "  on  account  of  the  said 
contracts,  and  of  a  daim  of  five  hundred  dollars  for  extra  work 
performed  on  the  said  building,"  and  that  a  bond  and  mortgage 
for  $2,500  was  to  be  given  on  the  completion  of  the  building. 

Whether  this  writing  was  rightly  received  in  evidence  or  notj 
it  is  unnecessary  to  determine.  (2  Denio,  149.) 

It  was  admitted  in  evidence  as  containing  admissions  of  Hart- 
man ;  the  admissions  contained  in  it  were  made  after  the  money 
was  paid  and  receipt  given,  and  if  the  slightest  weight  is  attached 
to  them,  it  must  be  conceded  that  as  the  defendant  directly  con- 
tradicted Hartman  as  to  the  purpose  or  account,  for  or  on  which 
the  extra  $500  was  paid,  and  as  the  defendant  was  corroborated 
and  Hartman  was  not,  the  Beferee's  finding  that  the  $500  was 
paid  on  account  of  the  sum  for  which  the  mortgage  was  to  be 
given,  is  contrary  to  evidence. 

It  is  not  found  that  the  defendant  was  asked  or  refused  to  give 
a  bond  and  mortgage  for  $2,500,  and  unless  he  so  refused,  no 
action  would  lie  before  the  expiration  of  the  year  to  recover  any 
part  of  that  sum. 

We  think  the  Beferee  was  right  in  holding  that  no  such  agree- 
ment was  made  as  the  paper  writings  of  the  23d  of  December, 
1856,  import. 

The  papers  were  not  to  be  delivered  until  the  one  signed  by 
Hartman  was  signed  by  his  partner  also.  I  think  Mr.  Cowdrey 
held  the  papers  in  escrow  and  quo  ad  hoCf  as  a  stranger  to  all  of 
them.  While  so  held,  the  paper  signed  by  Hartman  was  not 
bis  agreement^  nor  an  agreement  of  his  firm.  (2  Denio,  149.) 
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But  I  think  a  new  trial  should  be  granted  on  the  grounds  that 
the  facts  found  do  not  entitle  the  plaintiffs  to  recover  on  the 
first  cause  of  action ;  and  that  the  finding  that  the  overpayment 
of  $600  was  made  on  account  of  the  $2,600,  to  be  secured  hy  the 
bond  and  mortgage  of  the  defendant,  is  contrary  to  evidence. 

Ordered  accordingly. 


BuKB  V.  E.  E.  Wilcox,  Executrix,  &c.,  of  Elisha  C.  Wilcox  ; 

BuRB  V.  Peaks. 

1.  Where  a  stock  subscription,  on  the  organizing  of  a  manufacturing  Corpora- 
tion under  chapter  40  of  the  Laws  of  1848,  is  made  by  and  in  the  name  of 
J.,  but  at  the  request  of  and  for  the  benefit  of  W. ;  and  where  after  all  the 
stock  had  been  subscribed  for,  the  trustees  apportioned  the  stock  according 
to  the  several  subscriptions,  and  apportioned  ten  shares  to  J.  for  W. ;  and 
W.  subsequently  paid  the  Corporation  for  such  stock  in  monthly  installments 
of  ten  per  cent ;  and  the  Corporation,  on  such  installments  being  paid,  issued 
to  W.  a  certificate  of  his  ownership  of  said  ten  shares :  and  such  ftcts  appear 
on  the  records  of  the  proceedings  of  said  Corporation,  W.  is  liable  to 
creditors  of  said  Corporation  as  a  stockholder  in  said  Corporation,  according 
to  the  proTisions  of  said  statute,  for  debts  contracted  after  such  apportion- 
ment of  stock  was  made,  though  contracted  before  such  certificate  was 
issued. 

2.  A  person  may  be  a  stockholder  within  the  meaning  of  that  statute,  whose 
name  does  not  appear  on  the  stock-transfer  book  as  a  transferree  of  stock; 
or  the  book  purporting  to  contain  an  alphabetical  list  of  the  stockholders  of 
the  Corporation. 

8.  So  also  a  person  may  be,  to  whom  no  certificate  of  ownership  of  any 
shares  of  such  stock  has  been  issued  by  the  Company. 
(Before  Bosworth,  Ch.  J.,  and  Robertson,  J.) 
'  Heard,  February  23;  decided,  March  10, 1860. 

These  actions  come  before  the  Court  on  questions  of  law 
arising  at  the  trial,  and  there  directed  to  be  heard  at  the  General 
Term,  in  the  first  instance.  The  suit  of  Burr  v.  Wilcox  was 
commenced  on  the  28d  of  June,  1858,  and  was  tried  on  the  25th 
of  June,  1859,  before  Mr.  Justice  Piebrepont  and  a  jury.  It 
.was  originally  commenced  against  Elisha  C.  Wilcox,  to  recover 
of  him  as  a  stockholder  in  the  Hudson  River  Stone  Dressing 
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Company,  $1,000,  and  interest  from  June  28d,  1858.  He  denied, 
in  his  answer,  that  he  ever  was  such  a  stockholder.  He  having 
died  pending  the  action,  the  action,  by  order  duly  entered,  was 
continued  against  Ellen  E.  Wilcox,  executrix  of  his  last  will  and 
testament. 

The  fiicts  of  the -case  were  agreed  upon  by  stipulations  between 
the  parties,  and  are  as  follows : 

On  or  about  the  Slst  of  March,  1853,  a  corporation  named  the 
Hudson  Biver  Stone  Dressing  Company  was  duly  organized 
under  a  statute  of  the  State  of  New  York,  entitled  "  An  act  to 
authorize  the  formation  of  corporations  for  manu&cturing, 
mining,  mechanical  or  chemical  purposes,"  passed  February  17, 
1848,  with  a  capital  of  $200,000,  divided  into  2,000  shares. 
Such  corporation  was  organized  to  carry  on  the  business  of  stone* 
cutting  in  all  of  its  branches,  in  the  city  of  New  York. 

Immediately  after  it  was  so  organized,  to  wit,  in  April,  1858, 
it  commenced  said  business,  and  continued  to  cany  it  on  until 
after  the  recovery  of  the  judgment  hereinafter  mentioned,  by  the 
Bank  of  the  Union,  against  it)  and  one  John  T.  Bruen. 

The  whole  amount  of  said  capital  stock  was  never  paid  in,  nor 
was  any  certificate  of  such  payment  made,  signed,  sworn  to,  or 
recorded  as  required  by  the  10th  and  11th  sections  of  said  act ; 
which  sections  are  in  these  words,  viz. : 

"  §  10.  All  the  stockholders  of  every  Company  incorporated 
under  this  act,  shall  be  severally  individually  liable  to  the  creditors 
of  the  Company  in  which  they  are  stockholders,  to  an  amount  equal 
to  the  amount  of  stock  held  by  them  respectively,  for  all  debts 
and  contracts  made  by  such  Company,  until  the  whole  amount 
of  capital  stock  fixed  and  limited  by  such  Company  shall  have 
been  paid  in,  and  a  certificate  thereof  shall  have  been  made  and 
recorded  as  prescribed  in  the  following  section ;  and  the  capital 
stock,  so  fixed  and  limited,  shall  all  be  paid  in,  onehalf  thereof 
in  one  year,  and  the  other  half  thereof  within  two  years  from 
incorporation  of  the  said  Company,  or  such  corporation  shall  be 
dissolved. 

"  §  11.  The  President  and  a  majority  of  the  Trustees,  within 
thirty  days  after  the  payment  of  the  last  installment  of  the  capital 
stock  so  fixed  and  limited  by  the  Company,  shall  make  a  certificate 
stating  the  amount  of  the  capital  so  fixed  and  paid  in ;  which 
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certificate  shall  be  signed  and  sworn  to  by  the  President  and  a 
majority  of  the  Trustees ;  and  they  shall,  within  the  said  thirty 
days  record  the  same  in  the  office  of  the  County  Clerk  of  the 
county  wherein  the  business  of  the  said  Company  is  carried  on." 

On  the  19th  of  January,  1854,  the  said  corporation  made  its 
promissory  note  in  writing,  for  the  sum  of  $1,500,  payable  to 
the  order  of  John  T.  Bruen,  four  months  affcer  its  date,  and 
Bruen  indorsed  it  to  the  Bank  of  the  Union  in  the  city  of  New 
York.  Said  Bank  brought  a  suit  on  the  note  against  the  Hud* 
son  River  Stone  Dressing  Company,  and  said  John  T.  Bruen  in 
the  Supreme  Court  of  this  State,  on  or  about  the  27th  of  May, 
1854,  and  recovered  judgment  therein,  April  2l8t,  1854,  against 
said  maker  and  indorser  for  the  amount  of  said  note  with  interest 
and  costs,  being  $1,786.98. 

Said  judgment  was  duly  docketed;  and  an  execution  issued 
upon  it  to  the  Sheriff  of  the  proper  county  was  returned  wholly 
unsatisfied  before  thii^  suit  was  commenced.  Said  judgment  is  in 
full  force  and  wholly  unpaid. 

On  the  10th  of  May,  1858,  the  Bank  of  the  Union  duly 
assigned  to  the  plaintiff  in  this  action  the  aforesaid  judgment, 
together  with  the  claims  and  demands  on  which  the  same  was 
founded,  and  all  rights  and  remedies  for  the  collection  thereof. 

The  defendant  holds  a  genuine  certificate  of  stock  in  said  Com* 
pany  of  ten  shares  of  said  stock,  which  certificate  is  in  the  words 
and  figures  following,  to  wit : 

Number  148.  Shares  10. 

Hudson  River  Stone  Dressing  Company. 

§      Be  it  known  that  E.  C.  Wilcox,  Esq.,  of  New  York  City, 
'^  is  entitled  to  ten  (10)  shares  of  the  capital  stock  of  the  Hud-  co 
n  son  River  Stone  Dressing  Company,  on  each  of  which  shares  2 
g,  one  hundred  dollars  have  been  paid,  and  which  are  trans-  S 
^  ferable  only  on  the  books  of  said  Company,  by  said  E.  C.  tS 
^  Wilcox,  or  his  attorney,  on  surrender  of  the  certificate.       o 
S      In  witness  whereof,  the  President  and  Secretary  of  said  ^ 
^Company  have  hereto  subscribed  their  names,  at  the  city  P* 
8  of  New  York,  this  6th  day  of  February,  a.  d.,  1864. 
^  Charles  T.  Shelton,  President 

Charles  F.  Santord,  Secretary. 
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Samuel  H.  Jordan  Bubsoribed  for  ten  shares  of  the  capital  stock 
of  the  Company  in  his  own  name,  but  such  subscription  was 
made  at  the  request  of  Elisha  C.  Wilcox,  in  the  name  of  said 
Samuel  H.  Jor<kn,  but  for  said  Wilcox,  to  whom  the  cettiflcate 
was  issued — the  name  of  Wilcox,  however,  n<>t  appearing  on  the 
sabficription  book.    The  original  subscription  book  is  lost 

The  stock  of  the  Hudson  Biyer  Stone  Dressing  Company  was 
all  taken  up  by  subscription  in  April,  1858,  the  subscribers  obli- 
gating themselves  to  pay  for  the  stock  in  ten  monthly  installments 
of  ten  per  cent,  commencing  May  Istj  1858.  On  the  15th  day 
of  April,  1853,  the  whole  stock  having  been  subscribed  for,  the 
Trustees  apportioned  the  stock  according  to  the  several  subscrip- 
tions, and  ten  shares  were  apportioned  to  Jordan  for  Wilcox — 
all  of  which  facts  appear  on  the  records  of  the  Company. 

Wnoox  himself  paid  for  his  stock  in  monthly  installments  of 
ten  per  cent,  paying  his  first  installment  May  8d,  1858. 

The  Hudson  Biver  Stone  Dressing  Company  keep  at  its  busi- 
ness office  in  the  city  of  New  York,  a  book  for  the  purpose  of 
entering  alphabetically  the  names  of  stockholders. 

The  defendant's  name  appears  on  a  page  under  letter,  "  W  in 
said  book  thus :  "  jR*.  6th,  1854,  E.  G  Wilcox,  ten  sJiares,"  and 
the  same  appears  in  no  other  place  or  manner  in  said  book. 

Said  Corporation  also  always  keep  at  its  said  office,  a  book 
called  a  transfer  book  for  the  purpose  of  transferring  therein  the 
stock  of  said  corporation.  Said  book  is  composed  of  blank 
transfers,  which  are  filled  up  from  time  to  time,  as  transfers  of 
stock  are  made  and  signed  by  the  transferrers,  showing  by  whom, 
to  whom,  and  when  such  stock  was  transferred,  and  the  number 
of  shares  transferred.  Said  book  on  the  27th  of  December,  1858, 
was  about  one-half  filled  with  executed  transfers  of  stock. 

No  stock  transfer  whatever  to  the  defendant,  is  contained  in 
said  transfer  book,  or  any  transfer  book  of  said  Company ;  nor 
has  any  share,  nor  have  any  shares  of  stock  of  such  Company, 
been  ever  transferred  to  defendant,  or  any  other  person  or  per- 
sons for  him  or  his  use,  on  the  transfer  books  of  said  Company. 

Said  Corporation  also  have  a  book  of  records  in  which  are 

entered  the  by-laws  of  said  Corporation,  and  the  minutes  of  its 

proceedings,  and  in  said  record  book  is  a  by-law  adopted  by  said 

Corporation  at  the  time  of  its  organization,  declaring  that  the 
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stock  of  such  Corporation  is  transferable  onlj  on  the  transfer 
book  of  said  Corporation  by  the  holder  thereof  or  his  attorney, 
on  surrender  of  his  certificate  thereof;  said  by-law  was  in  force 
and  was  the  law  of  such  Corporation  before  and  on  the  6th  day 
of  February,  1854,  and  ever  since  has  been,  and  still  is,  the  law 
in  respect  to  the  transfer  o^  and  titie  to,  the  stock  of  such  cor- 
poration. 

The  defendant  was  not  one  of  the  signers  of  the  certificate  for 
the  formation  of  said  Corporation,  nor  had  any  claims  to,  or  right 
to,  or  interest  in,  any  bUx^  thereof,  other  than  what  tiie  certificate 
dated  February  6th,  1854,  may  indicate. 

The  entry  of  defendant's  name,  as  before  stated,  in  the  trans- 
fer book  aforesaid,  thus :  "  February  6th,  1854,  E.  C.  Wilcox,  ten 
shares,''  is  not  in  the  handwriting  of  defendant^  but  said  entry 
appears  to  be  in  the  same  handwriting  as  many  of  the  other 
similar  entries  of  names  in  said  book. 

The  debt  and  contract  on  which  the  aforesaid  judgment  was 
recovered,  and  for  the  collection  of  which  this  action  is  brought| 
was  made  by  said  Company  on  the  19th  day  of  January,  1854. 

On  these  facts,  the  jury,  by  the  direction  of  the  Judge,  found 
a  verdict  for  the  plaintiff  for  $1,071.  The  Judge  then  ordered, 
that  the  questions  of  law  arising  at  the  trial  be  first  heard  at  the 
Gbneral  Term,  and  that  the  entry  of  judgment  in  the  meantime 
be  suspended. 

The  case  of  Mdandhon  Burr  v.  WiUiam  J.  Peake^  and  the 
foregoing  case,  were  argued  together.  The  fiicts  in  the  two  cases 
are  alike,  except  that  Peake  was  an  original  subscriber  in  his 
own  name.  Six  shares  were  apportioned  to  him,  and  like 
Wilcox,  he  paid  his  ten  installments,  and  took  a  certificate  for 
six  shares,  dated  February  6,  1854. 

The  verdict  ordered  against  him  was  for  the  sum  of  $642.60, 
and  the  questions  of  law  arising  at  the  trial,  were  there  ordered 
to  be  heard  in  the  first  instance  at  the  General  Term. 

J.  K  Bahstier^  for  plaintiff. 

L  The  fisbct  that  Wilcox  subscribed  for  the  stock  in  the  name 
of  Jordan,  does  not  affect  the  liability  of  Wilcox.  Wilcox  per- 
sonally paid  up  all  the  installments,  and  took  the  certificate  in  his 
own  name.    It  is  adnutted  that  the  name  of  Jordan  was  merely 
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lent;  that  he  had  no  interest  whatever.  Wilcox  cannot  be  suf* 
fered  to  evade  the  daima  of  creditors  by  setting  tip  that  he  origi- 
nally  subscribed  for  the  stock  under  an  afia&  {Behnont  v.  Cbfe- 
Tnan^  1  Bosw.,  188.) 

n.  Assuming  the  correctness  of  the  first  point,  Wilcox  was  a 
stockholder  in  the  Hudson  Biver  Stone  Dressing  Company  when 
the  debt  was  contracted,  and  continued  to  be  one  up  to  the  time 
this  action  was  brought 

L  He  became  a  stockholder  as  soon  as  he  subscribed  for  the 
stock.  Neither  the  index  nor  the  certificate  made  him  a  stock* 
holder :  his  subscription  made  him  one.  (§  6  of  Corporation  Act ; 
United  Society  v.  Eagle  Bank^  7  Conn.,  466.) 

2.  It  made  no  difference  that  he  had  not  paid  in  full  for  his 
stock  when  the  debt  was  contracted.  He  was  still  a  stockholder 
and  a  partner,  and,  as  such,  liable,  as  much  as  a  member  of  a 
mercantile  firm  is  for  its  debts  before  he  has  paid  in  his  capital  in 
foil.  The  statute  does  not  create,  but  only  limits,  his  liability  as 
a  partner.  {Coming  v.  McOuSough,  1  Comst,  47*)  The  statute 
itself,  under  which  the  Company  was  organized,  contemplates  a 
credit  in  paying  for  stock.  It  provides  that  half  the  stock  may 
be  paid  for  in  one  year,  and  the  other  half  in  two  years,  (§§  10, 
11,  Laws  of  1848,  p.  66,)  and  authorizes  the  Trustees  '^  to  call  in 
subscriptions  in  such  payments  or  installments  as  they  shall  deem 
proper."  (§  6.)  It  would,  therefore,  be  absurd  to  say  that^  until 
the  subscribers  had  paid  in  full,  no  stockholder  existed. 

3.  About  nine-tenths  of  the  installments  had  been  paid  by 
Wilcox  when  the  Company's  note  was  made.  Could  his  reftisal 
to  pay  the  tenth  installment  relieve  him  from  liability  to  creditors  7 
{Chming  v.  McCkdhughj  mpra  ;  §§  6, 10, 11  of  Corporation  Law ; 
Mamn  y.  Currie^  2  Barb.,  294 ;  Mann  v.  Pentz,  2  Sand.  Ch.  B.,  267.) 

4.  The  terms  "subscriber"  and  "stockholder,"  within  the  mean- 
ing of  the  act,  are  identical  propositions.  (Act,  passim,) 

UL  Even  if  Wilcox  was  not  a  stockholder  until  he  paid  for 
his  stock  and  got  his  certificate,  he  is  still  liable,  under  section  10 
of  the  act  of  1848.  There  is  nothing  in  that  section  to  &vor  the 
doctrine  of  Tracy  v.  Tates^  (18  Barb.,  162,)  that  stockholders 
are  liable  only  for  the  debts  contracted  after  they  become  and 
while  they  are  stockholders.  On  the  contrary,  they  take  their 
stock  cum  onere.    EspeciaUy  is  this  the  case  with  respect  to  a 
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maturing  debt,  when  a  certificate  of  stock  is  taken  with  notioe 
of  such  maturing  debt  {Belmont  v.  Coleman,  supra.) 

lY.  If  the  naked  proposition  embraced  in  the  third  point  can 
be  questioned,  there  is  a  yet  stronger  one,  based  on  the  statute. 
The  stockholders  are,  b  j  the  terms  of  the  law,  liable  to  creditors 
"for  all  debts  and  contracts  made  by  such  Company."  The 
two  classes  of  obligations  are  here  described  and  distinguished. 
Although  the  note  of  the  Company  was  a  contract  before  Wilcox 
had  paid  his  last  installment  and  taken  the  certificate  in  his  own 
name,  still  it  did  not  become  a  debt  until  several  months  after- 
wards.  The  note  was  dated  January  19th,  1854,  but  it  did  not 
&1I  due  until  May  28d,  1854.  Wilcox  had  notice  that  it  was 
running  to  maturity,  when  he  took  his  certificate.  It  might  never 
have  become  a  debt,  if  a  defense  had  existed.  At  aU  events,  it 
was  not  a  debt  before  the  day  it  fell  due.  Wilcox's  stock  certifi- 
cate bears  date  February  6th,  1854,  upwards  of  three  months  and 
a  half  before  the  debt  was  due.  Unless  it  can  be  held  that  even 
paying  for  his  stock  and  taking  his  certificate  did  not  make  hitn 
a  stockholder,  he  was  such  when  this  debt  was  made.  {Oarrison 
V.  Ebwe,  17  N.  Y.  R,  468.) 

V.  Although  it  has  been  held,  under  the  old  general  corpora- 
tion laws,  that  a  person,  having  no  interest,  who  allowed  his 
name  to  stand  as  a  stockholder,  was  liable  to  creditors,  it  has 
never  been  held,  and  probably  never  will  be,  that  the  real  stock- 
holder or  party  in  interest  is  not  liable  under  the  law  of  1848. 
(§  25.) 

YI.  Some  stress  is  laid  on  the  £EU3ts  that  the  index  was  impro- 
perly kept,  and  that  the  names  of  stockholders  were  not  given  at 
length,  &a  All  objections  of  this  class  are  of  no  avail  against 
creditors.  No  improper  or  unlawful  act  of  the  Company,  or  of 
individual  stockholders,  can  screen  them  from  creditors.  They 
cannot  set  up  their  own  errors  and  shortcomings  as  a  defense  to 
the  payment  of  their  debts,  and  no  Court  will  ever  establish  such 
a  "  new  way  to  pay  old  debts." 

YII.  The  defendant's  counsel  at  the  trial  argued  that  a  "  trans- 
fer" of  stock  in  a  "transfer book"  was  necessary  to  constitute  a 
stockholder.  How  there  could  be  a  transfer  of  stock  to  an  origi- 
nal subscriber,  he  did  not  disclose.  The  stock  did  not  exist 
until  it  was  subscribed  for,  and  it  could  not  be  transferred  until 
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it  existed.  If  the  learned  counsel's  aif^ment  on  this  point  proyes 
anything,  it  is  that  no  original  subscriber  for  stock  is  liable  to 
cieditoTB,  but  only  those  taking  the  stock  at  second-hand.  But^ 
even  if  a  formal  transfer  to  an  original  subscriber  were  proper, 
the  want  of  one  will  not  enable  a  stockholder  to  evade  liability. 
(§25.) 

EUsha  &  Capron^  for  defendant 

L  Wilcox  and  Peake  were  neyer  stockholders  of  the  Com- 
pany;  especially  they  were  never  stockholders  in  such  a  sense 
as  to  be  individually  liable  to  the  payment  of  its  debts,  within 
the  meaning  of  section  10  of  the  Act  of  1848.  (Sess.  of  1848, 
chap.  40.) 

1.  The  defendants  respectfully  submit  that  the  statute  of  1848, 
authorizing  the  formation  of  these  corporations,  and  the  decisions 
of  the  Courts  interpreting  its  various  provisions,  establish  the 
distinction  between  stockholder,  and  stockowner,  in  respect  to 
the  rights  of  creditors  to  sue  individual  members  in  actions  at 
law.  The  former  are  liable,  the  latter  are  not  A  stockholder 
is  one  in  whom  the  legal  title  to  the  stock  is  vested ;  a  stock- 
owner  has  some  equitable  right  to  acquire  the  legal  title  fiorn  the 
Company  or  third  persons. 

The  84th  [16]  section  of  the  statute  of  1848,  (Ses&  of  1848, 
ch.  40 ;  1 R  S.,  1218,  4  ed.,)  is  framed  on  this  distinction.  It 
assumes  that  the  legal  title  to  the  stock  appears  on  the  books  in 
the  name  of  the  executor,  trustee,  &c.,  but  is,  in  fact,  owned  by 
others  whom  they  represent,  and  hence  the  necessity  of  providing 
that  the  executors,  trustees,  &a,  should  not  be  personally  liable  as 
stockholders.  This  distinction  is  fiirther  manifest  £rom  the  clos- 
ing paragraph  of  that  section,  which  makes  the  estates  repre- 
sented liable,  as  the  intestates,  wards  or  persons  represented  would 
have  been,  if  living,  &c.,  and  they  held  the  same  stock  in  their 
own  names.  (1  Kern.,  148.) 

This  case  establishes  the  distinction  mentioned. 

In  the  further  discussion  of  this  point,  the  counsel  cited  and 
commented  on,  6  Hill,  624 ;  5  Barb.,  210 ;  1  E.  S.,  4  ed.,  1219, 
1220;  8  Paige,  860;  1  Comst,  47;  2  Hill,  266;  18  Barb.,  162; 
2  Wend.,  827. 
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II.  If  the  defendants  be  stockholders,  they  did  not  become 
such  until  after  the  debt  was  contracted  for  which  the  judgment 
was  recovered,  and  therefore  are  not  individually  liable  to  its 
payment,  according  to  the  statute  under  which  this  action  is 
brought 

If  ever  stockholders,  the  defendants  did  not  become  so  before 
February  6th,  1854,  whereas  the  debt  was  contracted  January 
19th,  1854,  or  eighteen  days  prior  to  defendants  becoming 
interested  in  the  Corporation  or  Association. 

In  deciding  a  question  of  this  kind  arising  on  the  statute 
creating  the  "  Sossie  Galena  Ck>."  (Stat  of  1837,  445,)  the  Court 
of  Appeals  determined  that  individual  stockholders  were  liable 
fo  creditors,  after  judgment  against  the  company,  "  in  the  same 
sense  as  partners  or  members  of  an  unincorporated  association," 
and  that  the  statute  by  allowing  one  to  be  sued  alone,  merely 
deprived  him  of  his  plea  of  non-joinder  of  his  associates  in  the 
action,  but  that  he  was  in  other  respects  liable  on  the  same  prin- 
ciple as  a  partner.  (1  Comst,  47,  6S.) 

The  Supreme  Court,  also,  in  an  action  arising  under  the  statute 
incorporating  the  ''Bossie  Lead  Mining  Co.,"  (Stat  of  1887, 
441,)  the  individual  liability — sections  of  which  are  identical  with 
those  of  the  other  statute  of  1837,  page  445,  incorporating  the 
"  Bossie  Gbdena  Co.,"  adjudged  that  only  those  stockholders  are 
individually  liable  who  were  such  when  the  debt  was  contracted. 
(2  Hill,  265.) 

The  9th  and  10th  sections  of  the  two  special  statutes  cited 
above,  and  which  are  identical,  are  in  legal  effect  the  same  as 
the  28th  [sea  10]  and  42d  [24]  of  the  general  act  of  1848, 
excepting  that  the  former  declares  stockholders  jointly,  as  well 
as  individually,  liable  to  creditors  of  the  Company,  and  for  the 
whole  amount  of  the  debts,  instead  of  an  amount  equal  to  their 
stock,  and  one  or  two  other  immaterial  limitations.  But  the 
question  here  discussed  must  require  the  same  decision  under  all 
those  statutes. 

The  case  cited  from  1st  Keman,  148,  does  not  present  the 
question  here  considered,  because  the  statute  under  which  the 
Corporation  in  that  case  was  organized,  provided  that  "the 
persons  composing  the  Company  at  the  time  of  its  dissolutioit, 
should  be  responsible  for  its  debts ;"  but  the  reasoning  of  Judge 
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Edwabds  in  that  case,  (pages  163, 164,)  and  of  Judge  Johnson, 
on  pages  165  and  156,  dearly  indicates  their  concurrence  in  the 
doctrine  of  2  Hill,  266,  and  1  Comstock,  47. 

The  defendants  therefore  insist,  that  if  ever  stockholders  in  a 
sense  which  subjects  them  to  liability  for  debts  of  the  Company, 
they  ore  only  liable  for  such  as  were  contracted  after  they 
became  stockholders,  and  it  could  be  l^aUy  asserted  that  the 
debt  had  been  contracted  on  their  credit ;  and  the  debt  in  this 
case  not  being  such  a  one,  they  are  not  liable. 

The  counsel  commented  on  the  case  reported  in  6  Abbott's 
Practice  Beports,  886,  as  follows : 

In  the  h^-notes  of  this  case  the  Beporter  says,  that  in  pro< 
ceedings  under  the  act  of  1849,  chapter  226,  those  *' persons  are 
liable  as  stockholders  who  were  such  when  the  bank  fidled,  and 
that  it  is  not  necessary  to  inquire  who  were  such  when  the  debt 
was  contracted,"  &c. 

It  is  enough  to  say  that  those  are  proceedings  against  banks 
and  under  a  special  statute  defining  the  liability  of  stockholders, 
and  definitely  directing  alt  the  proceedings ;  and,  therefore,  what- 
erer  may  be  the  liability  of  bank  stockholders  under  its  provi- 
sions, they  can  have  no  application  on  that  question  to  the 
liability  of  stockholders  under  the  general  manu&cturing  statute, 
die  provisions  of  which  are  very  different. 

But  the  general  language  of  the  Beporter  in  his  notes  is  not 
justified  on  that  point  of  liability  by  any  part  of  the  Judge's 
opinion,  nor  by  any  of  the  sections  of  the  statute  of  1849 ;  on 
the  contrary,  it  is  important  to  inquire,  not  only  who  were  stock- 
holders when  the  debt  was  contracted,  but  also  who  were  such, 
within  the  meaning  of  that  t^m,  as  defined  by  section  2  of  the 
statute  of  1849,  when  defSeiult  in  payment  was  made. 

It  may,  however,  be  mentioned  that  the  Judge,  on  page  S97, 
by  Ins  remarks,  very  strongly  implies,  at  least,  that  the  defend- 
ant's objection  to  the  entry  of  the  stockholder's  name,  made  in 
the  index  book,  is  well  ^en :  that  unless  it  conforms  to  the 
statute  in  all  respects,  it  is  available  for  no  purpose. 

The  creditor  is  as  chai^eable  with  knowledge  of  the  require- 
ments of  law  as  the  stockholder  is,  and  if  he  consults  the  '^  index 
book"  and  finds  an  imperfect  entry,  he  is  put  on  his  guard,  and 
is  thereby  cautioned  to  look  further,  and  see  whether  the  person 
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on  whose  credit  he  would  trust  the  Company  is  really  a  member 
thereof. 

III.  The  stockholder,  in  an  ackon  at  law,  brought  under  the 
provisions  of  the  general  manufacturing  statute,  cannot  be  charged 
with  interest  on  the  amount  of  his  liabilit7. 

These  actions  are  in  their  nature  penal,  and  the  leoovery  must 
be  confined  to  the  amount  fixed  by  the  law  creating  the  liability. 
The  10th  section  of  the  statute  of  1848  provides  that  the  stock- 
holders shall  be  liable  to  an  amount  equal  to  the  amount  of  stock 
held  by  them,  not  to  the  amount  of  the  plaintiff's  debt ;  and  it 
is  submitted  that  the  Court  cannot  extend  the  liability  to  include 
interest.  The  efifect  of  the  statute  is  at  least  to  liquidate  the 
damages. 

BoBEBTSOK,  J.  If  some  of  the  positions  taken  by  the  defend- 
ant's counsel  be  correct,  it  is  possible  for  a  Company,  created 
under  the  General  Incorporating  Law,  (2  R.  S.,  5th  ed.,  p.  667,) 
to  have  all  its  capital  stock  paid  in  and  the  certificate  filed  under 
section  84,  (11),  and  go  on  and  transact  all  its  business,  without 
having  a  single  stockholder  within  the  meaning  of  that  word  as 
contended  for.  Moreover,  it  is  further  contended,  that  there  may 
be  persons  having  a  right  to  all  the  earnings  of  the  Company,  as 
stockowners,  but  who  are  not  stockholders,  because  their  names 
are  not  entered  on  the  transfer  book  as  such ;  in  other  words,  that 
all  the  stock  of  the  Company  is  supposed  originally  to  be  its 
property ;  that  it  does  not  legally  become  the  property  of  any 

one  else,  until  entered  in  the  transfer  book,  according  to  the  by- 
laws of  the  Company,  made  in  pursuance  of  the  power  given 

to  them  by  section  29,  (7,)  the  certificates  of  stock  held  by 
subscribers,  and  issued  by  the  Company  are  said  to  be  only 
evidence  of  a  right^  and  do  not  constitute  the  right  itself;  which 
should  be  created  by  a  formal  transfer  on  the  books.  Ttns  view 
receives  apparently  some  support  from  cases  where  stock  stands 
on  the  books  of  the  Company  in  the  name  of  one  person,  while 
another  holds  the  certificate  of  it^  where  the  Courts  have  held 
that  the  persons,  in  whose  name  the  stock  stands,  are  the  stock- 
holders responsible  to  third  persons,  (BoseveU  v.  Brown^  1  Kern., 
148 ;  Worrall  v.  Judson,  5  Barb.,  210 ;  Stebbins  v.  Phenix  lire 
Ina.  Co.,  8  Paige,  850 ;  Adderly  v.  Storm,  6  Hill,  624,)  while  they 
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have  ifitinuited  that  the  person  holding  the  oertifioate  was  not  a 
Btoekholder.  {Tracy  v.  TcUeSj  18  Barb.,  162.)  I  am  inolined  to 
believe,  that  under  the  law  as  it  stands,  after  the  original  issae  of 
stodC|  any  enbaequent  holders  who  are  to  be  made  liable,  oea  only 
be  those  to  whom  the  stock  is  transferred  on  the  books,  or  whose 
names  appear,  as  such  on  the  index  book,  or  register  of  stook* 
holdans.  They  aie  the  only  persons,  with  whom  the  creditors  of 
the  Company  may  be  supposed  to  contraoty  or  whom  they  may 
be  piesamed  to  tmet  So  long  as  a  party  leaves  his  name  on  the 
books  as  stockholder,  he  consents  like  a  retiring  partner  in  a  firm 
who  gives  no  notice  to  the  world,  to  become  responsible  fi>r  fa* 
tare  contracts.  I  am  also  diqwsed  to  believe,  that  the  mere 
holder  of  a  oertifieate  whose  name  is  not  entered  on  imy  of  the 
books  of  die  Company  is  not  a  stockhold^,  within  the  danae 
making  die  latter  personally  responsible,  otherwise  two  sets  of 
stockholders  would  be  liable  instead  of  one.  It  is  also  true,  that 
the  provisions  which  make  the  index  book  or  register  prima  fyd^ 
evidence  of  stockholding  and  all  transfers,  except  for  the  pur* 
pose  of  making  the  transfenee  liable  to  creditors,  void ;  do  not 
make  the  entries  therein  take  the  place  of  an  actual  transfer-^ 
but  only  throw  die  burden  of  proof  upon  the  party  whose  name 
ii  roistered ;  in  the  cases  now  before  the  Court,  the  entries  do 
not  Aow  any  stock  to  have  been  held  by  the  defendants  until 
after  the  contract  was  made  which  forms  die  subject  of  the 
action. 

If  the  plaintiff  relied  solely  upon  the  entry  as  evidenee  of  tlie 
holding  of  die  stock  by  the  defendants,  I  should  think  the  action 
could  not  be  sustained  because  the  defendants  would  not  then  be 
stockholders  when  the  debt  was  created,  being  the  19th  of  Janu* 
aiy,  1864.  If  die  statute  is  to  be  sustained  as  one  limiting  the 
liabilities  of  partners,  and  not  as  imposing  a  penalty,  {Cbming  v. 
McOuBtmghj  1  Corns! ,  47,)  no  principle  of  law  could  create  a  joint 
liability  as  a  partner  by  one  who  was  noi  a  partner  when  the 
debt  was  created. 

These  considerations  strip  these  cases  of  all  collateral  questions 
and  reduce  them  to  die  single  one  of  whether  a  subscriber  for 
stock,  to  whom  it  is  allotted,  who  pays  his  installments  thereupon 
as  donanded  and  finally  receives  a  certificate  of  stock,  is  such  a 
stockholder  as  to*^  be  liable  for  debts  contracted  before  he  ia 
Bosw.— Vol.  VT.  27 
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entered  on  the  books  as  one.  1  do  not  look  upon  the  issue  of 
stock  by  the  Company  to  subscribers  as  a  transfer  within  the 
meaning  of  the  statute ;  the  stock  in  fact  has  no  existence  as 
such  until  issued,  and  after  it  is  issued  the  power  of  the  Company 
to  give  certificates  so  as  to  create  more  stock  is  ended,  {Mechanics^ 
Bank  y.  New  Haven  Bailroad  Company^  8  Kern.,  699 ;  see  also  17 
N.  Y.  R.,  602.)  It  undoubtedly  was  the  duty  of  the  Company 
to  have  entered  the  names  of  the  original  stockholders  on  their 
index  book  or  register,  but  their  fidlure  to  do  their  duty  cannot 
deprive  creditors  of  any  right  against  the  stockholders.  But  the 
statute  itself  contemplates  the  existence  of  stockholders  before 
certificates  are  issued.  The  6th  section  of  the  act  (Laws  of  1848| 
p.  54,)  permits  the  Trustees  to  call  in  and  demand  from  the 
^^ stockholders^^  all  sums  subscribed  by  them  under  penalty  of 
"forfeiting  the  shares  of  stock  subscribed  for:"  the  10th  section 
makes  the  ^^stockholders"  liable  until  the  amount  of  stock  shall 
have  been  paid  in.  This  evidently  presupposes  the  withholding 
of  certificates  of  stock  until  the  whole  is  paid  in,  and  allows  the 
shares  of  stock  subscribed  for  to  be  forfeited  whether  entered  in 
the  books  or  not ;  if  this  were  not  so,  it  would  be  in  the  power 
of  the  Company,  in  other  words  the  subscribers  themselves,  to 
relieve  themselves  from  all  liabilities  to  creditors  while  partici- 
pating in  the  profits  of  the  Company.  Indeed,  the  statute  does 
not  refer  to  the  issue  of  any  certificates  of  stock  at  all,  and  a 
mere  subscription  assented  to,  under  such  circumstances  makes 
the  subscriber  a  stockholder  {United  Society  v.  Uagk  Bank,  7 
Conn.,  456.)  The  payment  of  installments  I  do  not  consider 
material,  except  as  showing  the  adoption  of  the  subscription  by 
the  Company.  The  main  point  to  be  decided  is,  whether  a  party 
so  situated  as  to  be  entitled  to  demand  a  share  of  profits,  is  not 
responsible  for  contracts  until  all  the  acts  are  performed  which 
the  statute  prescribes  as  the  condition  for  limiting  their  responsi- 
bility, and  I  think  the  defendants  in  the  cases  now  under  review 
were  so  situated;  the  fact  of  thesubscription  by  the  original  defend- 
ant in  the  first  case  being  made  by  an  agent,  I  look  upon  as 
immaterial ;  that  defendant  paid  the  installments  and  took  the 
certificate  which  show  such  a  recognition  of  him  by  the  Company 
as  to  entitle  him  to  a  share  of  the  profits,  and  of  course  makes 
him  liable  as  a  stockholder. 
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As  the  case  has  been  submitted  at  the  General  Term  as  involv- 
ing only  questions  of  law,  every  intendment  is  to  be  made  against 
the  defendants  as  upon  a  demurrer  to  evidence  and  I  have  so 
considered  the  testimony. 

The  judgment  must  therefore  be  entered  in  conformity  with 
the  forgoing  views  in  each  of  the  cases  for  the  amount  of  the 
verdict  and  costs,  with  liberty  to  apply  for  an  extra  allowaooe 
to  be  included  in  such  costs. 

BoswoBTH,  Ch.  J.  It  is  admitted  (by  a  stipulation  contained 
in  the  case)  that  E.  G.  Wilcox  holds  a  certificate  of  ten  shares 
of  the  capital  stock  of  this  Company,  dated  February  6, 1864. 
That  this  stock  was  apportioned  to  Samuel  H.  Jordui  for  said 
Wilcox,  on  the  15th  of  April,  1868 ;  on  a  subscription  for  capi- 
tal stock  originally  made  by  Jordan  for  Wilcox  and  at  his  re- 
quest ;  the  amount  subscribed  for,  to  be  paid  for  in  ten  equal 
monthly  installments.  That  Wilcox  paid  these  ten  monthly 
installments,  and  made  the  first  of  such  payments  on  the  8d  of 
May,  1868. 

It  is  quite  clear,  therefore,  that  Wilcox  was  alone  interested  in 
these  shares  as  owner  from  the  time  the  subscription  was  made; 
and  as  such  owner  he  paid  for  them,  and  he  holds  a  certificate  that 
they  are  his. 

I  entertain  no  doubt  that  he  is  a  stockholder  within  the  mean- 
ing of  §  82,  [sec.  10,]  of  2  Revised  Statutes,  660,  6th  edition. 

The  &ct  that  the  ten  shares  were  not  fully  paid  for  on  the  19th. 
of  January,  1854,  (the  time  when  the  debt  in  question  was  con- 
tracted,) does  not  interpose  any  obstacle,  to  his  being  deemed  a 
stockholder.  He  had  then  paid  nine  of  the  ten  installments; 
had  paid  it  on  stock  apportioned  to  Jordan  for  him;  which  stock 
was  so  apportioned  on  a  subscription  made  for  hint  Under 
§  32,  [sec.  10,]  {suproy)  non-payment  of  part  of  the  capital 
stock  is  made  a  ground  of  liability. 

He  was  also,  within  the  meaning  of  that  section,  a  stockholder 
when  the  debt  in  question  was  contracted.  The  act  of  1848 
(chap.  40,)  section  10,  declares  that  the  stockholders  shall  be 
liable  to  the  extent  named,  "for  aU  debts  and  contracts  made  by 
such  Company,"  until  the  events  have  occurred  which  by  that 
section  are  to  termixiate  the  liability  which  it  imposea 
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I  do  not  accede  to  the  propoBitaon^  that  a  atockholderi  tmder 
that  Mtf  cannot  be  made  liable  for  debts  contracted  before  he 
became  a  stockholder.  The  act  itself  declares  and  definee  die 
liabilities  as  well  as  the  immunities  of  the  stockholderi. 

And  that  in  terms,  makes  the  stockholder  liable  for  aU  debts 
and  oontraotB^  without  reference  to  the  time  when  they  were  con« 
tracted. 

And  it  may  be  added,  that  if  the  defendant  is  not  a  stock- 
holder within  the  meaning  of  the  tenth  section  of  that  act,  or 
was  not  on  and  before  the  19ih  of  January,  1854,  then  it  would 
follow  that  if  all  the  subsoriberB  to  the  capital  stock,  had  sub- 
scribed for  it  at  the  instance  of  third  persons,  and  although  such 
third  persons  regularly  paid  all  the  installments  as  they  matured, 
wnA  were  the  only  persons  equitably  or  in  fiict  interested  in  it^ 
such  third  persons  would  not  be  liable  for  any  debts  of  the 
C!ompany. 

There  were  stobkholdeis  within  the  meaning  of  that  section 
of  the  act^  from  the  time  the  stock  was  apportioned  and  an  in* 
stallment  on  each  share  had  been  paid.  There  can  be  no  doubt 
that  one  subsorilHng  on  his  own  account^  and  accepting  the  ap- 
portionment made  to  him  and  who  has  paid  his  first  installment^ 
IS  from  that  time  a  stockholder  within  the  meaning  of  section 
10,  of  the  act  of  1848.  (Ch.  40.) 

Being  of  the  opinion,  that  Wilcox  is  not  exempt  from  liability 
as  such,  because  he  subscribed  in  the  name  of  Jordan ;  and  that 
as  he  held  a  certificate  of  stock  when  the  debt  in  question  ma- 
tured, and  thence  until  after  this  suit  was  commenced,  he  is  lia- 
ble to  an  amount  equal  to  the  amount  of  such  stock ;  I  concur 
in  holding  that  judgment  should  be  entered  for  the  plaintiff  on 
the  verdict.  The  like  judgment  should  also  be  enteored  in  the 
auit  against  Peake.' 

Ordered  acoordingiy. 


A  JJUfBMa  In  Uw  Oowt  of  App«iti,  aiK.  T.  B.,m. 
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Nkw  York  Car  Oil  Cokpju^,  Flauiti&  and  BeapoadooiVi  v, 
AsBTBB  H.  BicHMOKD  and  Abkawam  SFBiNOffrfiKK,  Defiwd- 
aats  aad  Appellaats. 

L  The  statute  of  New  York,  authorizmg  the  formation  of  manufaotoiing 
corporations  by  the  ^;nn^  and  filmg  a  eerti&eate  in  ihe  office  of  the  Clerk 
of  the  county  and  a  duplicate  in  the  ofllce  of  the  Secretary  of  State,  pro- 
rides  that  "  the  copy  of  any  certificate  of  incoiporation  filed  in  pursuance 
cf  Hm  tct,  oertifled  by  the  County  Clerk  or  his  deputy  to  be  a  true  copy 
and  of  the  whole  of  sneh  certificate,  shall  be  reoeived  in  ell  Courts  mi 
places  as  presumptiTe  legal  evidence  of  the  iacts  therein  stated ;"  but  tbia 
provision  does  not  necttsaarOy  exclude  eveiy  other  mode  of  proving  the 
fiict  of  incorporation. 

X  When  it  is  proved  tfiat  no  certificate  can  be  fbund  in  the  office  of  the 
Cmmty  Clefk,  so  as  to  show  that^  if  filed,  it  has  since  been  lost  or  Huehid, 
so  that  Ihe  eriginal  cannot  be  fbund  nor  a  copy  be  certified  by  the  Clerie,  il 
is  oompetent  to  show  by  other  evidence  that  in  truth  a  copy  was  filed,  and 
to  produce  in  evidence  a  sworn  copy  of  the  original  The  parties  are  not 
to  be  deprived  of  the  benefits  of  their  incorporation,  or  of  the  right  tp  j^ve 
it^  by  the  carelessness  or  misfortune  of  the  Clerk. 

3.  A  copy  of  the  duplicate  on  file  in  the  office  of  the  Secretary  of  State,  duly 
authenticated,  is  competent  evidence  of  the  contents  of  the  eertifieate,  and, 
on  proof  that  a  like  certificate  was  filed  wHh  the  County  Qerk,  then,  of  the 
fi«t  of  ineorporation, 

L  The  rule  requiring  a  party  to  produce  the  best  evidence,  only  holds  wbcn 
socb  production  is  possible;  and  on  its  being  shown  that,  for  some  reason 
not  vriUiin  the  control  of  the  party,  the  beet  evidence  cannot  be  produced, 
secondary  evidence  may  be  given. 

L  Where  property  is  wrongfully  taStaa  firem  the  possession  of  &e  owner,  he 
esn  maintain  an  acticm  to  reoover  the  posseaaion  firom  the  wrongdoers 
without  a  previous  demand 

&  Although  it  be  conceded  that^  where  property  is  taken  from  the  possession 
of  a  judgment  debtor,  an  officer  taking  the  same  by  the  levy  of  an  execu- 
tion against  such  debtor  thereon,  without  notice  that  such  debtor  is  not  the 
eimer,  cannot  be  sued  as  for  a  wrongful  taking  and  detention  without  a 
previous  demand,  it  does  not  follow  that  the  plaintiff  in  execution,  actuary 
dixeetingsnch  levy  and  taking,  is  entitled  to  any  such  demand,  if  the  debtor 
■o  in  possession  is  the  mere  agent  of  the  owner,  and  has  no  leviable  interest 
in  the  property. 

7.  The  circumstance  that  a  servant,  in  the  manufactory  of  the  plaintiff, 
employed  to  put  in  and  take  out  goods,  and  watch  the  premises,  and  making 
occasional  sales,  when  called  upon  by  the  constable  and  the  creditor  in  an 
siecetim  agpiastspothcr  party,  pointed  out  goods  ae  the  propirtyef  the 
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execution  debtor,  will  not  defeat  a  recoTery  of  the  goods  from  the  poeses- 
sion  of  the  officer  and  creditor  by  the  plaintiff,  on  due  proof  of  bia  owner- 
ship. 
8.  To  warrant  the  rerersal  of  a  judgment  on  the  dedsion  of  a  Referee,  the 
weight  of  the  evidence  must  be  clearly  against  his  finding.  When  the  tes- 
timony is  greatly  conflicting,  it  would  not  be  enough  that  the  Court  were 
of  opinion  that  they  should  have  come  to  a  different  conclusion  upon  the 
fiicts. 

(Before  HomcAK,  Woodruyf  and  MoNORiir,  J.  J.) 
Heard,  January  10th;  decided,  March  10th,  1860. 

This  action  was  brought  to  recover  the  poBsession  of  eigh^ 
and  one  half  casks  of  lubricating  oil  and  ten  bushels  of  coal,  and 
one  tank  of  oil,  the  property  of  the  plaintiffs,  of  which  it  was 
alleged  the  defendants  had  become  wrongfully  possessed  and 
which  they  wrongfully  detained  from  the  plaintiff,  who,  as  the 
complaint  alleged,  are  a  manu&cturing  corporation,  organized 
under  the  Act  of  February,  17th,  1848,  entitled  "  an  act  to  autho- 
rize the  formation  of  corporations  for  manufacturing,  mining, 
mechanical  or  chemical  purposes." 

The  answer  of  the  appellant,  Bichmond,  (who  alone  answered 
the  complaint,)  denied  that  the  plaintiffs  are  a  corporation; 
denied  that  the  plaintiffs  owned  or  had  any  interest  in  the  pro- 
perty ;  denied  the  taking  or  detention  of  the  plaintiff'  goods 
mentioned  in  the  complaint  And  for  further  answer  averred 
the  recovery  of  a  judgment,  by  the  said  appellant,  against  "The 
American  Oil  Manufacturing  Company ;"  the  issuing  of  an  execu- 
tion thereon,  its  delivery  to  the  defendant  Springsteen,  a  consta- 
ble ;  the  levy  thereof  upon  property  on  the  premises  occupied  by 
The  American  Oil  Company,  which  property  belonged  to  the 
last  named  Company,  and  was  at  the  time  in  the  custody  of  its 
agent,  which  property  is  partly  described  in  the  complaint 

On  the  trial  before  Danl.  B.  Taylor,  Esq.,  to  whom  by  con* 
sent  the  cai^se  was  referred,  the  plaintiff  offered  in  evidence  a 
copy  of  a  certificate  of  association  filed  in  the  ofSce  of  the  Secre- 
tary of  State.  The  defendant  objected  to  the  evidence  on  the 
ground  that  it  was  not  in  compliance  with  the  statute.  That  the 
certificate  of  the  County  Clerk  of  the  fact  that  such  certificate  had 
been  filed  with  him  should  be  produced. 

The  plaintiffs  then  proved  by  the  deputy  derk,  from  the 
County  Clerk's  office,  whose  duty  it  was  to  enter  such  certificates 
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in  an  index,  that  be  had  searched  in  that  office  and  could  not  find 
anj  articles  of  association  of  the  New  York  Car  Oil  Company  on 
file  or  in  the  office  of  the  County  Clerk ;  and  by  two  other  de^u- 
ties  that  the  witness  so  examined  had  charge  of  the  entering  and 
filing  of  such  certificates,  and  that  one  of  the  last  named  witnes- 
ses, according  to  the  routine  of  business,  received  such  papers 
and  the  fee  for  filing,  thirteen  cents,  and  delivered  them  to  the 
first  named  witness  the  following  morning,  to  be  entered  and 
filed  in  the  proper  place  of  deposit 

They  then  proved  by  two  witnesses  that  the  articles  of  asso- 
ciation were  executed  in  duplicate,  one  copy  to  be  filed  in  the 
County  Clerk's  office  and  one  to  be  sent  to  Uie  Secretary  of  State, 
and  one  of  those  witnesses  stated  that  there  were  three  original 
copies,  all  executed,  that  he  filed  one  about  the  last  of  Septem- 
ber, 1857,  in  the  office  of  the  County  Clerk,  that  he  handed  it  to 
the  person  at  the  desk  and  paid  him  his  charge  twelve  or  thirteen 
cents,  and  sent  another  copy  to  the  Secretary  of  State. 

The  same  two  witnesses  and  also  a  third  testified,  that  in  Jan* 
nary,  1858,  they  saw  those  articles  of  association  in  the  office  of 
the  County  Clerk,  and  examined  them  there  with  a  view  to  pre- 
paring the  further  certificate  or  report  required  by  the  statute ; 
which  must  mean  the  report  mentioned  in  the  twelfth  section  of 
the  act,  stating  the  amount  of  capital  paid  in  and  other  particu- 
lars there  mentioned. 

The  copy  so  produced  was  shown  to  be  a  true  copy  of  the 
articles  so  filed,  and  it  was  received  in  connection  with  the  oral 
testimony  as  proof  of  the  incorporation  of  the  plaintifis. 

The  taking  of  the  goods,  or  so  much  thereof  as  was  recovered, 
was  then  proved,  viz. :  Eight  barrels  of  oil  and  three  barrels  of 
coal,  and  their  value,  but  it  was  also  proved  that  the  person  who 
had  the  care  of  the  manu&ctory  where  the  property  was  found 
at  the  time  of  the  taking  told  the  constable  and  the  defendant 
Bichmond,  by  whose  direction  the  constable  was  acting,  that  the 
property  belonged  to  the  defendants  in  the  execution  which  he 
held,  viz. :  to  the  American  Oil  Manu&cturing  Company. 

There  was  great  conflict  of  evidence  on  the  question  whether 
the  property  belonged  to  the  American  Oil  Manufacturing  Com- 
pany or  to  the  plaintiff,  and  whether  in  fact  there  was  any  such 
Company  as  the  New  York  Car  Oil  Company,  the  defendant  in* 
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sisting  that  the  whole  claim  of  the  plain tiflh  was  an 
sorted  to^  to  oover  up  and  protect  the  property  of  the  American  Oil 
Ctompanjy  by  the  pretense  of  hariog  formed  a  new  incorporation, 
and  the  farther  pretense  that  the  oil  in  question  was  mann&ctuied 
and  owned  by  a  new  incorporation,  when  in  truth  the  mar 
ehinery,  the  lease  of  the  fiictory  and  all  of  the  property  belonged 
to  the  former  Company,  which  confessedly  had  held  the  lease, 
owned  the  machinery  and  carried  on  the  business,  and  that  dua 
was  done  to  avoid  the  payment  of  the  debts  of  the  American 
Oil  Manu&cturing  Company. 

Testimony  was  also  given  by  the  defendant^  tending  not  only 
to  ocmtiadict  but  to  impeach  the  character  of  some  of  the  plain- 
ti£b*  witnesses. 

The  Beferee  found  as  matters  of  &ct  and  law  that  the  plain* 
tiiGi  were  duly  incorporated,  lliat  the  property  in  question 
belonged  to  them.  That  its  value  was  $810,  and  that  they  had 
sustained  damage  by  the  taking  to  the  amount  of  $80,  and 
awarded  the  property  to  the  plaintifi  with  their  said  damages 
and  costs  of  suit 

The  defendants  appealed  to  the  General  Term,  and  the  escccp* 
ti<ms  taken  on  the  trial  raised  the  points  ocmsideied  intheopiniiHi 
of  theCMTt 

iEtcheU  Sanford,  for  the  defendants  (appellants). 

J»  The  Beferee  erred  in  admitting  a  certificate  purporting  to 
be  a  certified  copy  of  a  certificate  of  the  incorporation  of  plain- 
tif&,  filed  in  the  office  of  the  Secretary  of  State.  (Sess.  Laws  of 
1848,  p.  54.) 

He  ailao  erred  in  admitting  the  testimony  of  John  J.  Beynolds, 
as  to  the  filing  of  articles  of  incorporation  in  the  office  of  the 
County  Clerk  of  ITew  York  county ;  and  because  it  was  not  the 
best  evidence  which  the  nature  of  tiie  case  admitted.  (1  Pexm. 
SmaU  Cases,  149 ;  6  John.,  19 ;  12  id.,  221.) 

II.  The  Befi^'ee  erred  in  refusing  to  grant  a  nonsuit 

1.  Under  the  statute  of  Februaiy  17,  1848,  a  corporation 
cannot  sue  or  be  sued  unless  they  are  duly  organized  under  that 
statute. 
.  2*.  The.plaiptif&  were  not  so  duly  organiaed. 
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8.  Mere  oral  evidence  of  filing  a  oeriificale  is  not  admianole. 

4  The  certified  copy  of  the  certificate  from  the  office  of  the 
Secretary  of  State  was  not  admiasible.  It  should  have  shown 
njxm  its  &oe  that  it  was  a  duplicate  of  one  filed  in  the  County 
Clerk's  office.  In  a  case  like  the  present^  the  certificate  filed  in 
tlie  Secretary's  office,  cannot  be  hdd  as  an  original 

ILL  In  an  action  of  replevin  it  is  necessary  to  prove  a  demand 
where  the  defendant  is  an  innocent  holder.  The  defendants  in 
this  action  were  innocent  holders.  {Pringk  v.  PkiU^  6  Sand, 
157.) 

1.  Haazard  was  the  agent  of  the  plaintiflk  He  informed  the 
defendant,  Springsteen,  that  the  goods  taken  belonged  to  the 
Ammcan  Oil  Manufacturing  Company. 

2.  Under  such  circumstances  the  (^cer  is  bound  to  take  the 
goods. 

IT.  The  finding  of  the  Beferee  was  against  evidence. 

Y.  The  plaintifis  did  not  show  a  title  to  the  goods  replevied. 

YL  Under  the  pleadings  it  was  necessary  for  the  plaintifb  to 
prove  themselves  a  Corporation.  (8  Wend.,  480 ;  2  Cow.,  770 ; 
UJohiis.,416;8id.,  878.) 

VlL  Tbfd  witness,  Baldwin,  stands  impeached. 

YUL  The  plaintifls  were  bound  by  the  ad  of  their  agml^ 
Hazzard.  (Black.  Com.^  v.  1,  429,  [Christian's  ed. ;]  Com.  on 
Contracts,  v.  1,  238,  289,  240 ;  1st  ed.) 

£  W.  Docfgej  for  the  plaintifib  (respondents). 

I.  The  defendant  could  not  require  the  plaintiff  to  show  itself 
duly  organised  as  the  New  York  Car  Oil  Company,  as  the  answer 
does  not  affirmatively  allege  that  the  plaintiff  was  not  a  corpora- 
tion. A  simple  denial  by  answer  of  an  immaterial  all^ation  of 
the  eomplunt  upon  that  point,  it  is  contended,  is  not  enough, 
undw  the  statute,  to  entitle  the  defendant  to  dispute  the  plain* 
tiflb'  corporate  existence.  (2  R  S.,  4th  ed.,  698,  §  8.) 

II.  Conceding  that  the  answer  of  the  defendant  is  sufficient  to 
enable  him  to  dispute  the  corporate  existence  of  the  plaintiff, 
then  it  is  submitted  that  the  making  and  filing  the  articles  of 
association,  in  the  office  of  the  Clerk  of  the  city  and  county  of 
New  York,  and  a  duplicate  thereof,  in  the  office  of  the  Secretary 
of  State,  were  fully  established  by  proo£    The  loss  of  the  artidei 

Boew.— Vol*  YL  28 
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of  association  from  the  office  of  the  County  Clerk,  was  proved  by 
the  deputy  clerk  and  two  assistants  in  the  office. 

That  the  articles  were  filed  in  such  office,  was  shown  by  John 
J.  Reynolds,  Daniel  A.  Baldwin,  Silas  M.  Stilwell.  The  attempt 
to  impeach  the  two  last  named  witnesses,  &iled.  Whether  they 
were  entitled  to  credit,  was  a  question  solely  for  the  Beferee. 
The  duplicate  filed  in  the  office  of  the  Secretary  of  State,  was 
proved  by  an  exemplified  copy. 

The  Beferee  decided  the  articles  of  association  to  be  correct  in 
form  and  substance,  and  there  is  nothing  in  the  case  to  show  the 
contrary.  (B.  S.,  4th  ed.,  12, 15 ;  §§  19,  20 ;  Sess.  Laws  of  1848,  p. 
54 ;  Palmer  v.  Lawrence,  3  Sand.  S.  C.  B.,  161,  168.) 

in.  The  plaintifT  owned  the  oil  and  coal  in  dispute.  Upon 
this  subject,  the  evidence  is  clear  and  uncontradicted.  If  it  be 
insisted  there  is  any  evidence  to  show  ownership  of  this  property 
in  the  American  Oil  Manufacturing  Company,  then  the  plaintiff 
claims  that  the  conflict  thus  created,  has  been  settied  by  the 
Beferee,  and  his  decision  will  not  be  disturbed  upon  an  appeal 

By  the  Court — WooDBurr,  J.  The  first  exception  upon 
which  the  appellant  insists  as  a  ground  of  reversal  is,  that  ''the 
Beferee  erred  in  admitting  tiie  certificate  purporting  to  be  a  certi- 
fied copy  of  the  incorporation  of  the  plaintiff  filed  in  the  office 
of  tiie  Secretary  of  State." 

This  exception  may  properly  be  considered  in  connection  with 
another,  viz. :  that  the  Beferee  should  have  granted  a  nonsuit  as 
moved  for  by  the  defendants,  on  the  ground  that  the  plaintifb 
did  not  sufficiently  prove  that  they  were  duly  incorporated  under 
the  act  under  which  they  claimed  such  incorporation,  viz. :  The 
act  of  February  17th,  1848.  (Laws  of  1848,  ch.  40.) 

In  so  &r  as  these  exceptions  proceed  upon  Uie  form  of  the 
certificate  given  in  evidence  or  the  manner  of  its  authentication 
or  any  supposed  defect  therein  for  want  of  compliance  with  the 
act,  it  must  suffice  to  say  that  the  appellant  has  not  thought 
proper  to  embody  the  certificate  of  association  or  the  copy  pro- 
duced on  the  trial,  in  the  case  or  bill  of  exceptions  settied  and 
furnished  to  the  Court  on  appeal.  We  are  therefore  unable  to 
discover  whether  there  are  or  are  not  any  such  defects  therein, 
and  must  therefore  assume  tiiat  no  such  defects  exists  and  that 
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the  appellant  does  not  rely  upon  any  such  defects  as  grounds  of 
objection;  nor  were  any  defects  in  the  form  or  aathentication 
thereof  sa^ested  on  the  argument  of  this  appeal. 

And  we  have  only  to  inquire  whether  under  the  circumstances 
proved  at  the  trial  the  production  of  a  certified  copy  firom  the 
o£Gice  of  the  County  Clerk  could  be  dispensed  with,  and  whether 
without  such  production  the  incorporation  of  the  plaintiff  could 
be  proved  at  all — and  was  sufficiently  proved  ? 

The  act  of  1848  requires  that  a  certificate  be  filed  in  the  office 
of  the  Clerk  of  the  County,  and  a  duplicate  thereof  in  the 
office  of  the  Secretary  of  State,  and  in  the  9th  section  the  act 
provides,  that  "  the  copy  of  any  certificate  of  incorporation  filed 
in  pursuance  of  the  act,  certified  by  the  County  Clerk  or  his 
Deputy  to  be  a  true  copy,  and  of  the  whole  of  such  certificate 
sh^  be  received  in  all  courts  and  places  as  presumptive,  legal 
evidence  of  the  facts  therein  stated." 

In  the  first  place  we  do  not  regard  this  provision  as  necessarily 
excluding  every  other  mode  of  proving  the  fact  of  incorporation, 
it  provides  one  mode  of  proving  the  &ct,  a  simple  and  in  general 
an  easy  mode  of  doing  so. 

But  if  such  certificate  ought  to  be  regarded  as  the  best  evi- 
denoe,  and  therefore  to  be  produced  in  the  first  instance,  the  rule 
requiring  a  party  to  produce  the  best  evidence,  only  holds  when 
such  production  is  possible,  and  on  its  being  shown  that  for  some 
reason  not  within  the  control  of  the  party  the  best  evidence 
cannot  be  produced,  secondary  evidence  may  be  given. 

Here  the  plaintiff  proved  by  evidence  satisfactory  to  the 
Referee,  that  the  certificate  was  duly  executed  and  was  filed  with 
the  County  Clerk  and  the  fees  paid.  The  party  was  no  longer 
responsible  for  the  safe  keeping  of  the  certificate,  and  if  it  was 
lost  by  the  County  Clerk  after  it  had  been  left  with  him,  the 
party  could  not  be  prejudiced  thereby  if  he  could  prove  the  fiict 
by  other  competent  testimony.  This  the  plaintiffs  did  by  the 
best  evidence  that  can  be  suggested.  They  proved  the  fact  of 
filing — and  they  proved  the  contents  of  the  paper  filed  by  the 
production  of  a  copy  sworn  to  be  a  true  copy  of  the  certificate. 
From  the  necessity  of  the  case,  resulting  &om  the  loss  of  the 
paper  filed,  it  was  impossible  that  the  County  Clerk  could  certify 
the  paper  produced  to  be  a  copy  and  the  plaintifib  were  not 
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lesponfflble  lor  the  inalnbly  of  ibe  Clerk  U>  certify,  and  fihoald 
not  1)e  piejttdioed  by  it  Aay  other  doctrine  woiild  render  the 
proof  of  the  existence  of  any  oorporatioii  so  organized|  depend* 
ent  upon  the  care  of  the  County  Clerk  in  preserving  papers  filed, 
and  in  case  of  the  acddaital  destruction  ctf  papers  in  that  office, 
render  such  proof  wholly  impossible.  No  such  doctrine  can  be 
admitted  for  a  moment 

In  the  next  plaoe  if  the  contents  of  the  certificate  eould  not  be 
established  by  parol  evidence  or  by  &  sworn  copyi  the  duplicate 
produced  from  the  office  of  the  Secretary  of  Stute  was  the  next 
highest  evidence.  It  was  proved  that  the  oertificate  was  executed 
in  duplicate,  and  one  was  filed  in  the  office  of  the  Secretary  of 
State.  A  copy  of  this  was  produced,  and  was  not  only  so  certi- 
fied, but  was  also  sworn  to  be  a  true  copy.  We  have  no  hesita* 
tion  in  saying  that  even  if  there  were  no  other  provision  by 
statute  bluing  on  the  subject,  this  proof  of  the  plainlifib' 
incorporation  was,  after  proof  of  the  loss  of  the  paper  filed  with 
the  County  Clerk,  competent  and  sufficient 

Again,  the  certificate  was  filed  in  the  office  <tf  the  Secretary  of 
State  in  compliance  with  the  express  provisions  of  the  law,  and 
by  the  general  laws  of  the  State,  (1 B.  S.,  166,  §  4,)  it  is  enacted, 
that  "  all  copies  of  records  and  papers  in  the  office  of  the  Secre- 
tary of  State,  certified  by  him  and  authenticated  by  the  seal  of 
hifl  office,  shall  in  all  casea  be  evidence  equally  and  in  like  nuu> 
ner  as  the  original" 

These  views  are  sufficient;  and  we  think  they  conclusively 
dispose  of  all  objections  fbunded  on  the  idea  that  the  plaintiffii 
were  bound  to  prove  thar  incorporation  by  producing  either  the 
original  or  a  certified  copy  thereof  from  the  County  Clerk's  office* 
And  as  already  suggested,  the  appellant,  not  having  seen  fit  to 
insert  tl;»  paper  or  papers  in  his  case  or  exceptions,  we  have  no 
means  of  examining  the  contents,  or  form,  or  authentication 
thereof,  to  determine  whether  they  are  or  are  not  a  compliance 
widi  the  statutes^  The  finding  of  the  Beferee  therefore  must 
stand  unimpeached  by  any  thing  appearing  before  us  on  this 
appeal. 

2.  The  next  objection  urged  upon  our  attention  is,  that  the 
plaintifi  should  have  proved  a  demand  of  the  property  before 
action  brought 
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Wheie  pioperty  is  levied  upon  and  taken  hj  a  Sheriff  or 
Constable  nnder  an  ezecutioD,  and  it  appears  that  when  the  levy 
was  made  the  pioperty  was  in  the  actoal  posaession  of  the 
defendant  in  the  exeoution,  the  Sheriff  or  Constable  may  be 
entitlfid  to  a  demand  of  the  property  before  action  brought  for 
saeh  taking.  It  does  not  follow  that  the  plaintiff  in  execution 
actually  directing  such  levy  and  taking  is  entitied  to  any  such 
demand,  if  in  truth  the  party  so  in  possession  has  no  leviable 
interest  in  the  property  taken. 

In  this  case  Springsteen,  the  constable,  made  no  defense;  he 
soffered  judgment  by  de&olt  Ab  to  him,  therefore^  thequestion 
does  not  aiJse. 

But  the  very  question  in  whose  possession  was  the  property 
found,  was  one  of  the  questions  most  severely  contested  on  the 
triaL  The  same  proof  that  bore  upon  this  question,  bore  also 
on  the  inquiiy  whether  the  property  belonged  to  the  plaintiflsi 
Or  to  the  defendants  in  the  execution,  and  it  is,  we  think,  entirely 
dear  that  if  the  proof  did  not  establish  that  the  property  be* 
longed  to  the  defendants  in  the  execution,  then  it  did  not  prove 
that  the  property,  when  levied  upon,  was  in  the  poBseesbn  of 
those  defendants. 

The  Beferee  has  found  that  it  was  the  plaintiffs'  proper^,  and 
nnlesB  that  finding  was  against  the  evidence  we  must  regard  the 
same  proof  as  establishing  this  pdnt  also.  And  if  the  defend* 
ant  desired  a  specific  finding  upon  the  question,  from  whose  pos- 
session  was  the  property  taken,  he  should  have  called  the  atten* 
tion  of  the  Beferee  to  that  subject,  and  procured  such  finding 
thereon.  In  the  absmce  of  such  finding,  we  must  take  the  feet 
to  be  fitvorable  to  the  plaintifb  who  have  prevailed,  since  the 
evidence,  would,  we  think,  clearly  warrant  such  a  finding.  {Fish 
V.  Woody4:E.  D.  Smith,  827;  HcardUn  v.  FtOmer,  2  id.,  172;  TieU 
V.  The  Tr&y  and  Bosixm  Railroad  Company,  20.  N.  Y.  B.  184. 

It  is  only  when  the  property  is  lawfhlly  in  the  possession  of 
the  defendant,  that  a  previous  demand  before  suit  brought  is 
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8.  It  is  claimed,  that  inaBxnucli  as  the  person  in  charge  of  the 
mann&ctory  pointed  out  the  property  as  the  property  of  the 
defendants  in  the  execution,  the  plaintifib  are  therefore  condaded. 

The  mere  circumstance  that  Hazzard,  the  person  referred  to, 
was  in  the  employment  of  the  defendants,  wrought  no  such  conse- 
quence. He  was  not  the  general  agent  of  the  defendants.  It  ia 
testified  that  one  Griffin  was  the  plaintifib'  agent,  that  Hazzard 
stayed  there  and  watched  the  buildings ;  was  employed  to  take 
in  and  put  out  goods,  and  to  watch  the  premises,  and  sometimes 
sold  small  quantities  of  oil.  He  could  not  estop  theplaintifib  by 
consenting  to  a  levy  in  satisfaction  of  the  debt  of  a  third  person 
any  more  than  he  could  lawfully  deliver  the  plaintifb'  property 
to  the  defendant  (the  judgment  creditor)  in  payment  of  his  judg- 
ment 

Besides  Hazzard  testified  that  he  requested  the  defendants  not 
to  take  the  property,  and  that  while  he  remained  there  they  did 
not  remove  it,  but  he  locked  the  door  and  left^  in  order  to  find 
and  consult  the  plaintiff'  agent,  and  in  his  absence  the  defendants, 
by  some  means,  opened  the  door  and  were  engaged  in  removing 
the  oil  when  he  returned. 

4.  It  only  remains  to  consider  whether  the  finding  of  the 
Referee  that  the  property  was  the  property  of  the  plaintiff,  was 
so  against  the  weight  of  the  evidence  that  the  judgment  should 
be  reversed  upon  that  ground. 

It  must  be  conceded  that  there  were  many  circumstances  of 
suspicion  in  respect  to  the  title  of  the  plaintifib^  to  the  manufac- 
tory and  the  machinery  therein.  And  there  was  proof  that  the 
machinery  had  been  claimed  and  taken  by  the  American  Oil 
Manu&cturing  Company,  (the  judgment  debtors,)  by  process  in 
a  replevin  suit  that  was  still  pending.  The  proo&  relating  to 
the  incorporation  of  the  plaintiff,  the  ignorance  of  Hazzard, 
one  of  the  employees  in  the  factory,  that  there  was  any  other 
Company  than  the  American  Oil  Manu&cturing  Company,  and 
many  other  circumstances  were  justly  calculated  to  create  the 
suspicion  that  the  last  named  Company  having  become  embar- 
rassed, the  scheme  of  forming,  or  pretending  to  form,  a  new  Com- 
pany was  devised  by  its  managers  in  order  to  avoid  the  payment 
of  the  debts  of  the  old  Company,  and  yet  obtain  the  possession 
and  enjoyment  of  its  property  under  a  new  name. 
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But  on  the  other  hand  there  was  positiye  proof  that  the  new 
Company  was  incorporated.  There  was  some  evidence  that  the 
new  Ck>mpany  purchased  the  machinery  and  lease  of  the  factory, 
and  the  proof  was  uncontradicted  that  the  oil  in  question  was 
manu&ctured  by  the  new  Company. 

In  a  great  conflict  of  evidence  tending  to  establish  either  claim, 
we  cannot  say  that  the  Beferee  so  erred  in  his  conclusion  that 
his  finding  should  be  set  aside.  We  could  not  do  this,  even  if 
we  thought  we  should  have  formed  the  opposite  conclusion. 

An  attempt  was  made  to  impeach  the  plaintilb'  witnesses.  On 
the  other  hand,  their  characters  were  supported  by  other  testi- 
mony ;  the  case  depended  in  no  slight  degree  upon  the  credibility 
of  the  witnesses  whom  the  plaintifib  produced,  and  if  their  testi- 
mony was  believed  the  case  was  clearly  with  the  plainti£&,  and 
the  oil  was  their  property. 

Under  such  circumstances,  the  finding  of  the  Beferee  must  be 
taken  by  us  as  conclusive.  The  judgment  should  therefore  be 
affirmed. 


Henbt  Steffens,  Plaintiff  and  Bespondent,  v.  John  D.  Collins, 

Defendant  and  Appellant 

L  Where  the  defendant^  J.  D.  Oollins,  by  his  written  Agreement  with  the 
plaintifi^  H.  Steffens,  "  agrees  that  Henry  Steffens,  the  present  lessee  and 
occupant  of  the  first  floor  of  house,  No.  166  Maiden  lane,*  *  may  continue 
to  use  and  occupy  the  said  premises,"  for  a  time  and  on  conditions  therein 
q)edfied,  and  the  plaintiff  sues  the  defendant  for  subsequently  erecting  a 
partition  across  a  part  of  said  first  floor,  so  as  to  enclose  a  passage-way 
leading  firom  one  of  two  fit)nt  doors  on  said  first  floor  to  upper  stories  of 
said  building,  it  is  competent  for  the  defendant  to  proye  that  the  said  agree- 
ment was  given  to  the  plaintiff  at  the  request  of  one  Atherden,  who  had 
theretofore  occupied  the  premises  under  a  lease  from  the  defendant  then  unex- 
pired ;  and  that  when  Atherden  took  possession,  the  partition  was  up,  and 
he  having  taken  down  the  partition,  was  bound  and  had  agreed  to  restore 
the  same  whenever  the  defendant  should  request  it  That  Atherden  sold 
oat  to  the  plaintiff,  and  it  was  part  of  the  terms  of  sale  that  the  plaintiff 
iboold  peiibnn  Atherden*8  agreement  in  respect  to  the  partition. 
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2.  It  i^peamg  and  being  oonceded  that  the  plaantiif  had  no  right  of  pMnge 
over  the  firat  floor  to  the  upper  atoriea,  and  that  the  defendant  had;  aad| 
therefore,  that  the  pkintiff  had  no  right  to  the  ezduaive  ocoupation  of  everj 
part  of  the  first  floor;  such  evidence  is  competent  to  prove  of  what  precise 
part  of  the  first  floor  the  pluntiff  was  lessee,  and  was  to  have  the  continued 
possession,  within  the  meaning  and  intent  of  the  parties  at  the  time  of 
ezeouting  the  said  agreement 

(Before  Bobwobth,  Gh.  J^  and  Bonoixeov,  X) 
Heard,  Felmiary  20 ;  decided,  March  10, 1800. 

This  is  an  appeal  bj  the  defendant  from  a  judgment  against 
him,  and  from  an  order  denying  a  motion  for  a  new  trial.  The 
complaint  states,  that  the  plaintiff  "  is  the  lessee,  occupant  and 
proprietor  of  the  first  floor  of  the  house,  Ko.  166  Maiden  lane, 
in  tiie  city  of  New  York,  which  he  hired  from  the  defendant  at 
the  yearly  rent  of  eight  hundred  dollars."  That  he  occupied 
said  first  floor  ''as  a  refreshment  and  eating  saloon;"  and  that 
defendant  wrongfully  ''erected  a  partition  through  said  first 
floor,"  and  continues  the  same  to  the  annoyance  and  injuiy  of 
the  plaintiff;  and  thereby  interferes  with  the  convenience  and 
accommodation  of  plaintiff's  customers,  and  thereby  also  has 
deprived  the  plaintiff  of  the  custom  of  his  usual  patrons,  to  his 
damage,  $3,000. 

The  answer  puts  at  issue  all  the  material  allegations  of  the 
complaint  The  action  was  commenced  on  the  11th  of  Decem- 
ber, 1857,  and  was  tried  before  Mr.  Justice  Slossok  and  a  jury 
on  the  26th  of  October,  1859. 

At  the  trial,  the  plaintiff  produced  and  read  in  evidence  a 
paper  writing  signed  by  the  defendant,  dated  Kovember  14^ 
1866,  reading  thus,  viz.: 

*'  I  do  hereby  agree  that  Henry  Steffens,  the  present  lessee  and 
occupant  of  the  first  floor  of  house,  No.  166  Maiden  lane,  in  the 
city  of  Kew  York,  may  continue  to  use  and  occupy  the  said 
premises  as  long  as  I  hold  the  lease  thereof  granted  to  me  by 
John  B.  Hunter,  dated  September  5th,  1854,  for  ten  years  from 
flrst  May,  1855,  and  recorded  in  Register's  office,  in  Liber  677, 
page  297,  provided,  Henry  Steffens  pays  the  rent  he  now  pays, 
which  is  $800  a  year,  payable  monthly,  in  advance ;  and  pro- 
vided I  don't  sell  the  lease,  and  before  I  sell  the  lease  Henry 
Steffens  shall  have  the  first  right  to  buy  it^  for  the  same  price 
any  one  else  will  give  for  it;  and  if  Henry  Stiffens  don't  buy 
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it,  dien  I  am  to  pay  him  for  his  good  will,  stock  and  fixtures,  at 
a  fiiir  valuation,  before  I  can  make  him  leave  it" 

The  pl^ntiff  then  gave  evidence  tending  to  show,  that  at  the 
time  said  agreement  was  executed,  there  were  two  doors  on 
Maiden  lane  opening  into  said  first  floor ;  one  near  one  corner  of 
the  building  and  in  front  of  a  stairway  leading  to  the  upper 
stories  therep^  and  the  other  nearly  in  the  center  of  the  build- 
ing; and  that  the  defendant  subsequently  put  up  a  partition 
enclosing  the  entrance  to  the  upper  lofts,  in  which  partition 
was  a  door  through  which  persons  could  pass  to  and  from  said 
first  floor.  He  also  gave  evidence  tending  to  show  that  this 
partition  interfered  with  the  easy  access  and  egress  of  persons 
aoQustomed  to  patronize  him ;  and  that  his  business  was  much 
reduced. 

Henry  Knacky  the  plaintiff's  bar-tender,  and  a  witness  on  his 
behalf,  ou  cross-examination,  testified  thus : 

"Mr.  Atherden  occupied  the  premises,  and  carried  on  the 
same  kind  of  business  there  before  the  plaintiff  went  there ;  the 
plaintiff  bought  him  out<,  his  stock,  fixtures,  good  will,  lease  and 
everything;  I  negotiated  the  purchase  for  him.  *  *  *  I 
n^otiated  the  whole  thing;  I  paid  the  money.  Steffens  was 
never  present,  except  when  the  paper  about  the  premises  was 
signed  by  Mr.  Collins  at  Mr.  Stallknecht's  office ;  nothing  was 
paid  to  Mr.  Collins  for  signing  the  papers. 

''  Q.  What  was  the  agreement  with  Atherden,  when  he  sold 
out,  in  respect  to  putting  up  the  partition  ? 

Objected  to  by  plaintiff's  counsel,  and  objection  sustained. 
The  defendant's  counsel  excepta  The  defendant's  counsel  here 
offers  to  show  that  when  the  plaintiff  bought  Atherden  out,  the 
paper  signed  by  Collins  was  executed  at  Atherden's  request,  and 
in  pursuance  of  the  agreement  between  Atherden  and  Steffens, 
and  the  partition  was  up  when  Atherden  took  the  premises ;  and 
that  he  (Atherddn)  having  taken  the  partition  down,  was  bound 
to  and  had  agreed  to  put  it  up  when  defendant  should  request  it 
to  be  done ;  and  that  when  the  plaintiff  bought  out  Atherden,  it 
was  part  of  the  agreement  that  he  should  perform  his  (Ather- 
den's) agreement  in  respect  to  the  partition. 

"The  plaintiff's  counsel  objects  to  the  evidence.    Objection 
aoatained,  and  ezcejnion  taken." 
Bosw-^VoL.  VL  29 
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The  evidence  also  tended  to  show,  that  the  partition  oom« 
plained  oi^  merely  restored  said  first  floor  to  the  condition  it  was 
in  when  Atherden  hired  of  the  defendant,  and  that  it  was  pat 
up  a  second  time,  on  the  28th  or  29th  of  October,  1857. 

The  farther  evidence  bearing  upon  the  questions  determined 
bj  the  Court,  sufficiently  appear  in  the  opinion  of  Bobsbtson,  J. 

The  jury  rendered  a  verdict  in  fevor  of  tiie  plaintiff  and  as- 
sessed his  damages  at  $590. 

The  defendant  moved  for  a  new  trial  and  the  motion  was 
denied.  From  the  order  denying  it,  and  from  the  judgment  en- 
tered on  the  verdict,  the  defendant  appealed  to  the  Gteneral 
Term. 

S.  Sanxay^  for  appellant 

Tho8.  C.  T.  BuckJey,  for  respondent 

» 

BoBEBTSON,  J,     The  defendant,  prior  to  November,  1855, 
held  a  lease  of  a  store  in  Maiden  lane  in  this  city,  which  was  to 
expire  in  May,  1865,  and  underlet  part  of  the  first  floor  to  a  Mr. 
Atherden.    The  part  which  he  so  underlet  consisted  of  the  whole 
of  that  floor,  except  a  part  partitioned  off,  thereby  shutting  off 
an  entrance  through  a  front  door  to  a  staircase  ascending  to  the 
upper  part  of  the  building.    This  partition  inclosed  a  hatchway 
and  had  a  door  in  it,  forming  an  entrance  into  the  part  let  to 
Atherden.    Atherden  during  his  occupation  took  down  the  par* 
tition  but  agreed  to  put  it  up,  whenever  requested  by  the  defend- 
ant; but  no  lease  appears  to  have  been  given  to  him  of  the  part 
of  the  first  floor  inclosed  by  such  partition,  which  appears,  du- 
ring his  occupation,  to  have  been  a  common  entrance  to  the  rest 
of  the  first  floor,  and  the  upper  part  of  the  building,  from  which 
cotton  and  other  goods  was  hoisted  through  the  hatchway  before 
spoken  of.    This  partition  remained  down  until  the  28th  or  29th 
of  October,  1857.    The  plaintiff,  before  the  14th  of  November, 
1856,  bought  of  Atherden  his  stock,  fixtures,  good  will,  lease  and 
everything.    On  the  last  named  day,  the  defendant  let  to  the 
plaintiff  the  first  floor  of  the  house  in  question  as  long  as  he  held 
his  own  lease,  at  a  yearly  rent  of  $800  payable  monthly,  on  condi* 
tion  the  defendant  did  not  sell  the  lease,  in  which  case  he  was  to 
offer  the  preemption  to  the  plaintiff,  and  if  the  latter  did  not  buy  it^ 
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pay  for  his  good  will,  stock  and  fixtures.    The  instrament  letting 
sach  premises  describes  the  plaintiff  as  "  lessee  and  occupant  of  the 
first  floor,"  and  provides  that  he  may  "  continue  to  use  and  occupy 
the  said  premises;"  and,  I  think,  diere  can  be  no  doubt  that  the 
legal  construction  of  these  phrases  is  merely  that  he  may  con- 
tinue to  use  that  part  of  which  he  was  already  "  ksseeJ^    The 
term  "  continue  "  implies  some  previous  right,  and  could  not  fairly 
be  extended  to  any  part  not  occupied  by  the  plaintiff.    It  there- 
fore remains  to  be  determined  of  what  part  he  was  so  in  posses- 
sion or  lessee.    Atherden,  from  whom  he  derived  title,  clearly 
had  no  right  of  possession  to  the  part  inclosed  by  the  partition, 
and  there  is  no  evidence  that  he  transferred  anything  but  his 
lease  which  would  only  carry  that  which  was  leased  by  it ;  if  he 
usurped  the  possession  of  the  inclosed  space,  there  is  no  evidence 
that  be  transferred  it  to  the  plaintiff.    The  plaintiff,  therefore, 
clearly  had  no  right  of  possession  to  the  contested  inclosure 
when  he  obtained  the  lease  from  the  defendant    He  went  into 
the  premises  in  question  two  or  three  days  before  the  lease  to  him 
was  signed,  but  there  is  not  a  particle  of  evidence  to  show  of 
how  much  he  took  possession,  and  it  is  hardly  to  be  assumed  that 
he  took  possession  of  an  entrance,  to  the  staircase  to  the  upper 
stories,  constantly  in  use  for  hoisting  goods.    K  the  lease  in  ques- 
tion gave  the  plaintiff  an  exclusive  right  to  the  whole  of  the  first 
floor,  I  do  not  see  but  what  the  entrance  to  the  staircase  would 
come  within  the  premises  let^  and  that  the  defendant  would  have 
deprived  himself  of  the  use  of  it  and  the  hatchway,  and  the  right 
of  hoisting  goods  there  through  it    But  even  if  the  plaintiff  had 
been  in  exclusive  possession  of  the  whole  of  the  first  floor  at  the 
time  of  taking  the  lease  in  question,  I  think  such  possession  should 
have  been  known  to  the  defendant  when  he  gave  the  lease.    The 
latter  knew  that  Atherden  had  no  right  to  the  possession  of  any 
space  within  the  inclosure,  and  that  the  plaintiff  had  only  acquired 
his  rights;  any  seizure  and  occupation  beyond  that  should  be  es- 
tablished to  be  of  that  open  and  palpable  character  which  would 
warrant  the  inference  of  notice  to  the  defendant;  he  certainly 
had  no  reason  to  suspect  such  usurpation,  while  he  was  allowed 
to  use  the  staircase  and  hoistway.    But  the  evidence  excluded  by 
the  Court  would  have  made  the  right  of  the  parties  still  plainer; 
the  defendant  was  debarred  from  showing  au  agreement  by  the 
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plaintiff  with  Atherden  to  perform  the  promise  of  the  latter  to 
put  up  the  partition  at  the  time  he  bought  him  out,  which  was, 
at  least,  an  agreement  not  to  take  possession  of  the  space  to  be 
indoaed.  I  am  unable  to  see  how  a  party  rightfully  in  posses- 
sion of  a  certain  part  of  a  first  floor  of  a  house  under  a  prior 
lease  finom  the  head  landlord ;  agreeing  to  shut  off  that  part  from 
the  rest  by  putting  up  a  partition,  which  his  assignor  had  before 
agreed  to  restore ;  could  be  presumed  to  be  wrongfully  in  pos- 
session of  the  residue,  so  as  to  give  him  a  right  thereto  under  an 
instrument  agreeing  only  to  continue  him  in  the  premises  of 
which  he  was  lessee.  This  as  an  action  for  damages  for  an  evic- 
tion, under  the  evidence  given,  must  necessarily  fail ;  and  that 
which  was  excluded  ought  to  have  been  admitted  for  the  purpose 
of  showing  an  agreement  by  the  plaintiff,  not  to  take  possession 
of  the  contested  space,  as  well  as  knowledge  by  him  of  the  ex- 
tent of  the  rights  of  Atherden,  whose  place  he  took. 

If,  however,  the  action  be  sought  to  be  sustained  as  one  for 
damages  Caused  by  removing  the  easement  of  the  light  and  air 
of  and  entrance  from  the  contested  part  to  the  residue  of  the  first 
floor  of  the  premises  in  question,  the  evidence  excluded  would 
equally  have  settled  that  difficulty,  because  the  plaintiff  would 
appear  thereby  to  have  agreed  to  perform  the  promise  of  his 
assignor  to  put  up  such  partition. 

I  have  put  out  of  view  the  considerations  that  the  weight  of 
evidence  ^ems  to  establish  that  it  was  Atherden,  in  performance 
of  his  agreement,  and  not  the  defendant,  who  put  up  the  parti- 
tion, and  that  the  plaintiff  declined  to  have  the  partition  removed, 
as  well  as  any  arising  from  the  character  of  the  damages  assessed. 

Upon  the  ground  of  the  exclusion  of  the  evidence  as  to  the 
plaintiff's  agreement  with  Atherden  as  to  putting  up  the  parti- 
tion, as  well  as  the  refusal  to  dismiss  the  complaint,  I  think  the 
judgment  at  Special  Term  should  be  reversed,  with  costs. 

BoBWOBTH,  Gh.  J.  I  think  the  evidence  offered  and  excluded 
pertinent  and  material,  upon  the  question  what  the  parties  under- 
stood the  phrase,  "the  present  lessee  and  occupant  of  the  first 
floor  of  house  No.  166,  Maiden  lane,"  to  mean  and  designate. 
The  word  "lessee,"  in  this  connection,  is  as  significant  as  the 
words,  "  the  first  floor.''    It  is  not  claimed  that  the  plaintiff  had 
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a  lease  of  all  which  the  words,  ''  the  fiist  floor,"  would,  literallj 
and  strictly,  include.  There  is  no  pretense  that  the  defendant 
and  his  lessees  were  to  have  no  right  of  passage  over  it  to  the 
upper  stories.  Then,  as  the  plaintiff  was  not  to  have  exclusive 
possession  of  the  whole  of  the  first  floor,  it  was  competent  to 
prove  what  part  he  was  'lessee"  o^  and  what  part  he  was  to 
"  continue  to  use  and  occupy  "  under  the  agreement  of  November 
14,  1856.  The  evidence  offered  and  excluded  was  admissible 
on  this  question.  On  this  ground  I  agree  that  there  should  be  a 
new  trial.  I  think  the  damages  excessive  on  the  evidence  before  u& 
Judgment  reveised,  and  new  trial  granted,  with  costs  to  abide 
the  event. 


Elizub  Wasd  and  John  H.  Oilbebt,  Plaintifis  and  Bespon- 
dents,  V.  The  Washington  Insurance  Cohpany,  Defendants 
and  Appellants. 

L  In  an  action  on  a  policy  of  insuranoe  on  goods  in  a  building  owned  bj  tho 
aarared  which  was  destroyed  by  fire,  the  defense  being  that  the  plaintifb 
had  irandiilently  misrepresented  the  amount  or  yalue  of  the  goods  lost,  thus 
fmndolently  over  stating  their  daim  in  their  notice  and  preliminary  proofii 
of  loss  served  on  the  insurers,  the  plaintiffii  cannot,  on  their  part,  giye 
eridence  of  the  value  of  the  building,  although  it  has  appeared  that  the 
building  was  also  insured,  and  to  what  amount.  Such  affirmative  evidence 
on  the  part  of  the  pluntiffs  is  irrelevant  to  the  question  what  was  the 
amount  or  value  of  the  goods  lost, 

2.  But  if  the  plaintiff  have,  against  the  objection  of  the  defendants,  beea 
permitted  to  prove  the  value  of  the  building,  it  does  not  lie  with  the  plaiik* 
aSb  to  object  to  testimony  offered  by  the  defendant  to  the. same  point  to 
contradict  or  rebut  tlie  testimony  of  the  plaintifis'  witness,  and  a  ruling  of 
the  Court  rejecting  testimony  so  offered,  is  erroneous. 

3.  Although  the  Court  may  exercise  a  discretion  by  preventing  a  waste  of 
thne  in  the  examination  of  an  unreasonable  number  of  witnesMS  on  each 
side  to  a  single  point  or  fact  in  dilute,  yet  that  discretion  should  not  be 
exercised  except  in  a  case  clearly  calling  for  interposition;  and  where  a 
plaintiff  has  called  and  examined  one  witness  to  establish  a  &ct,  and  the 
defendant  has  examined  one  witness  who  contradicts  the  first,  it  is  ground 
Ibr  setting  aside  the  verdict  that  the  Judge  refiises  to  permit  the  defendant 
to  eiamiiw  another  witoMi. 
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4.  Ibe  admission  of  illegal  or  irrelevant  testimouj  is  error,  and  entitles  tlio 
party  objecting  thereto  and  excepting  to  a  reversal  of  the  jadgment^  as 
matter  of  right^  unless  the  Court  can  say  upon  the  whole  case,  that  Uie 
illegal  testimony  coold  not  possibly  have  influenced  the  jury  or  affected  the 
result 

(Before  HomcAN  and  Woodrttft,  J.  J.) 

Heard,  January  5th;  decided,  March  lOtb,  1860. 

Appeal  from  a  judgment  on  a  verdict  recovered  bj  the  plain- 
tiffs on  a  trial  before  Mr.  Justice  Slosson  and  a  jury,  on  the  8th 
day  of  December,  1858. 

The  plaintiffs  are  assignees  of  a  claim  against  the  defendants, 
upon  a  policy  of  insurance  issued  by  the  defendants  to  one  Elisha 
B.  Morrell,  whereby  they  insured  his  goods  in  a  certain  building 
owned  by  him  in  Brooklyn;  the  amount  insured  by  the  defendants 
was  $1,000,  and  there  was  other  insurance  on  ike  goods  to  the 
amount  of  $2,000.  The  defense,  relied  upon  was  a  failure  of 
the  insured  to  furnish  a  true  account  of  his  loss  to  the  defend- 
ants, and  a  fraudulent  over  valuation  and  statement  of  such  loss. 

The  plaintiff  had  a  verdict,  and  the  defendants  appealed  from 
the  judgment  entered  thereon.  The  questions  raised  by  the 
exceptions  of  the  appellants  and  the  rulings  on  the  trial  are  fully 
stated  in  the  opinion  of  the  Court 

Gilbert  ZVan,  for  tbe  defendants  (appellants). 

I.  The  evidence  in  relation  to  the  value  of  the  building  in 
which  the  goods  destroyed  by  fire  were  stored,  was  irrelevant 
and  calculated  to  prejudice  the  defense  by  inducing  the  jury  to 
believe  the  witness  Morrell  had  no  motive  to  cause  the  fire — or 
obtain  an  excessive  insurance.  Such  testimony,  when  admitted 
under  objection,  is  fatal  to  the  verdict  (  Whiting  et  al  v.  Otis^  1 
Bosw.,  420;  6  Hill,  292;  19  Wend.,  282;  24  id.,  419.) 

II.  If  it  is  insisted  on  the  part  of  the  plaintiff,  that  this  testi- 
mony was  relevant  and  material,  then  the  Judge  erred  in  exclud- 
ing it  when  offered  by  the  defendant  In  any  event,  therefore, 
the  defendant  is  entitled  to  a  new  trial. 

John  D.  Sherwood,  for  the  plaintiffe  (respondents). 

I.  The  only  issue,   viz.,  the  amount  or  quantity  of  goods 
destroyed  by  the  fire,  after  testimony  produced  on  both  sides. 
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found  bj  the  jury  to  be  ia  favor  of  the  plaiatifEs,  and  their  find- 
ing is  fully  warranted  by  the  evidence.  The  testimony  in  fiict 
greatly  preponderates  on  the  side  of  the  plaintiffs. 

n.  Testimony  having  been  given  on  both  sides,  and  the  weight 
of  evidence  not  being  clearly  in  favor  of  the  defendants,  ver* 
diet  is  conclusive,  and  will  not  be  disturbed  by  the  Court  {Eaton 
V.  BeTUon,  2  Hill,  576 ;  Keder  v.  FvremarCs  Insurance  Company, 
8  id.,  266 ;  Easterly  v.  C6U,  1  Barb.,  285 ;  Watkins,  etc.,  v.  Sevens, 
4  id.,  168 ;  Qtuxcixnbush  v.  Ekk,  exr.,  5  id.,  469 ;  Davis  v.  AUetij 
3  C!omst.,  168). 

III.  The  refusal  of  the  Judge  to  hear  further  testimony  on 
behalf  of  defendants,  as  to  the  value  or  worth  of  the  building, 
containing  the  insured  property,  was  not  error;  and  there  is 
no  reasonable  ground  to  believe  that  such  limitation  influenced 
the  jury,  or  operated  to  the  legal  prejudice  of  the  defendants. 

1.  The  testimony  in  regard  to  such  value  was  immaterial. 

2.  The  extent  to  which  such  testimony  should  be  allowed  to 
be  given,  was  in  the  discretion  of  the  Judge. 

3.  The  defendants  were  allowed  to  give  considerable  testi* 
mony  in  regard  to  value — more  than  that  offered  by  plaintiffs — 
and  it  was  discretionary  with  the  Judge  to  limit  it  as  he  did,  to 
save  unnecessary  waste  of  time. 

4.  There  is  no  probable  room  to  believe  that  such  limitation 
affected  the  verdict  of  the  jury. 

6.  Nor  that  the  defendants  were  legally  prejudiced  thereby. 
{Crary  v.  Sprague,  12  Wend.,  41;  Supervisors  of  Chenango 
County  V.  Birdsall,  4  id.,  458.) 

Justice  has  been  done  in  the  whole  case,  and  the  judgment 
should  be  affirmed. 

Bt  the  Coubt — WooDEUFF,  J.  This  is  an  action  brought 
upon  a  policy  of  insurance  to  recover  for  goods  consumed  by 
fire,  which  destroyed  the  buildings  67  and  69  Poplar  street, 
Brooklyn,  in  which  the  goods  were  at  the  time  of  the  alleged 
loss.  Although  other  issues  were  in  form  raised  by  the  defend- 
ants' answer,  the  whole  controversy  at  the  trial  was,  whether  the 
insured  party  had  furnished  to  the  defendants  a  true  account  of 
his  loss,  or  had  fraudulently  overstated  the  quantity  or  value  of 
the  goods  burned. 
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Or  as  the  counsel  for  the  plaintiffs  in  his  printed  points 
states,  the  only  controversy,  "  the  defense  was  a  false  and  frau- 
dulent over  valuation  of  the  goods,  and  that  Morrell ''  (the  in- 
sured party  and  assignor  of  the  plaintiff) ''  had  furnished  a  false 
account  to  defendants  of  the  amount  of  loss." 

From  the  judgment  entered  upon  a  verdict  for  the  plaintiffi, 
the  defendants  have  appealed.  By  that  appeal  they  have  brought 
under  consideration  the  exceptions  taken  by  their  counsel  to  the 
rulings  of  the  Judge  at  the  trial  and  nothing  else. 

The  counsel  for  the  respondents  has  prepared  points  on  several 
questions  which  might  properly  be  considered,  if  this  were  a 
motion  for  a  new  trial,  viz. :  whether  the  verdict  was  warranted 
by  the  evidence  ?  What  is  the  preponderance  of  the  testimony  ? 
Whether  the  verdict  ought  not  to  be  deemed  conclusive  7  And 
whether  upon  the  whole  case  it  does  not  appear  that  justice  has 
been  done?  Upon  a  perusal  of  the  whole  of  the  testimony  we 
quite  agree  with  the  counsel  for  the  respondent,  and  there  is  so 
little  reason  to  believe  that  any  injustice  has  been  done^  that  if 
this  case  was  before  us,  on  a  motion  for  a  new  trial  which  is  ad- 
dressed in  some  degree  to  the  discretion  of  the  court,  we  should 
hesitate  long  before  granting  the  motion  for  any  error  committed 
on  the  trial. 

But  the  appellants  are  here  insisting  on  their  strict  rights. 
They  rely  on  their  exceptions,  and  unless  we  can  say  that  by  no 
possibility  can  they  have  been  prejudiced  by  the  ruling  of  the 
Judge,  they  are  entitled  to  a  reversal,  if  that  ruling  was  erro- 
neous. 

It  appeared  that  there  was  insurance  upon  the  goods  to  the 
amount  of  $3,000.  The  proo&  of  loss  stated  the  amount  and 
value  of  the  goods  destroyed,  to  be  $8,461.64,  and  the  contest 
was,  whether  this  was  not  a  false  and  fraudulent  overstate- 
ment of  the  amount  and  value  of  the  goods.  The  insured 
par^  also  owned  the  building,  and  die  plaintifis  voluntarily 
proved  that  there  was  also  an  insurance  on  the  building  to  the 
amount  of  $5^000.  The  plaintifis  then  inquired  "  what  was  the 
building  worth?"  and  the  defendants  objected  to  the  inquirji 
but  the  objection  was  overruled,  and  the  defendants  excepted. 

The  answer  of  the  witness  stated  the  value  of  the  building  to 
be  $7,000  to  $8,000. 


I 
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If  there  had  nothing  more  appeared  in  the  coae  on  this  sabjeot^ 
we  should  have  felt  much  inclined  to  say  that  without  imputing 
gross  ignorance  or  want  of  common  sense  to  the  jury,  we  could 
not  declare  that  by  any  possibility  this  evidence  could  have 
injured  the  defendants,  because  proof  that  the  building  was 
worth  any  sum  whether  greater  or  lesa,  did  not  in  any  degree 
tend  to  show  how  many  goods  were  stored  therein  nor  what  was 
their  value. 

But  on  the  examination  of  the  defendants'  witnesses  the  object 
of  this  inquiry  seems  to  have  been  seen.  The  defendants  ex- 
amined a  witness  who  testified  that  the  buildiqg  was  only  worth 
$3,500 :  and  it  may  have  been  apprehended  that  the  defendants 
would  insist  that  such  proof  tended  to  show  a  firaud  coimected 
with  the  same  subject  matter,  indicating  a  design  to  defraud  the 
Insurance  Companies  who  were  liable  for  the  damage  done  by 
the  fire.  And  perhaps,  also  that  there  was  a  motive  to  bum  the 
property  voluntarily  to  obtain  the  insurance,  in  the  fact  that  the 
building  was  insured  for  more  than  its  value.  And  thereupon 
when  the  defendants  inquired  of  a  second  witness  what  was  the 
value  of  the  building,  the  plaintiff'  counsel  objected  to  the  ques* 
tion,  and  the  court  sustained  the  objection,  and  the  defendants 
excepted. 

Now,  evidence  of  the  value  of  the  building  was  admissible  or 
it  was  not  If  it  was  admissible  when  offered  by  the  plaintifi^ 
it  was  clearly  competent  for  the  defendants  to  give  proof  on  the 
same  subject  to  contradict  the  plaintiffs'  witness  or  to  rebut  the 
inference  which  might  otherwise  be  drawn  from  his  testimony. 
If  it  was  not  admissible  when  ofiered  by  the  plaintifisy  then  the 
testimony  should  have  been  rejected,  and  the  defendants'  excep- 
tion was  well  taken.  Whether  admissible  or  not,  the  plain- 
tiff having  insisted  upon  it  and  the  Court  having  received  it  in 
spite  of  the  defendants'  objection,  it  was  clearly  competent  for 
the  defendants  to  rebut  and  fully  overcome  it 

The  ruling  of  the  Judge  on  admitting  the  testimony  was 
aooompanied  with  a  statement  that  he  should  not  permit  any 
lengthened  inquiry  in  regard  to  the  value  of  the  building,  and 
on  his  subsequent  injection  of  the  drfendants'  proof  he  repeated 
the  statement  and  suggested  that  the  inquiry  had  gone  &x 
Bosw.— Vol.  VI.  30 
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enough.    This  would  indicate  that  the  reception  or  rejection  of 
the  testimony  was  deemed  a  matter  resting  in  discretion. 

We  do  not  understand  that  it  was  matter  of  discretion,  when 
one  witness  had  been  examined  on  each  side  to  the  point  of 
inquiry,  to  refuse  to  the  defendant  the  opportunity  to  turn  the 
scale  by  another  witness.  The  discretion  which  the  Court  may 
sometimes  exercise  in  controlling  the  number  of  witnesses  ex- 
amined to  a  single  point  to  prevent  a  useless  waste  of  time,  can 
have  no  application  to  this  case. 

That  testimony  may  sometimes  be  so  entirely  irrelevant  that 
the  Court  can  say,  even  upon  a  bill  of  exceptions,  that  its  recep- 
tion could  not  possibly  have  affected  the  result,  and  may  there- 
fore refuse  to  reverse  on  that  ground,  has  been  held.  See  on 
that  subject,  Forrest  v.  Forrest,  (6  Duer,  145,  146,)  and  cases 
there  collected  in  which  the  subject  is  discussed. 

On  a  motion  for  a  new  trial  a  liberal  discretion,  when  the  ver- 
dict is  clearly  right,  is  exercised.  But  on  exception  to  the  ruling 
the  conclusion  must  be  inevitable  that  the  error  could  not  affect 
the  result  or  the  verdict  must  be  set  aside.  In  Whiting  v.  Otisj 
(1  Bosw.,  420,)  it  was  deemed  clear  that  the  irrelevant  and 
incompetent  evidence  was  calculated  to  prejudice  the  defendant. 
In  Strang  v.  Whitehead,  (12  Wend.,  64,)  on  writ  of  error  it  was 
said  by  the  Courts  that  '^  it  is  wrong  to  permit  any  evidence  to 
be  given  to  the  jury  but  such  as  may  properly  influence  their 
verdict,"  and  the  judgment  was  reversed. 

In  Farmers^  and  Mechanics^  Bank  v.  Whtnjield,  (24  Wend., 
420,)  it  is  held  that  '*  it  does  not  follow  that  because  irrelevant 
testimony  has  been  given  on  one  side,  though  without  objection, 
the  other  has  a  right  to  give  evidence  in  reply ;"  and  authorities 
are  cited  to  that  proposition.  But  in  the  same  case  it  was  held, 
that  on  exception  ^e  party  objecting  "  is  entitled  to  his  neat 
point  that  the  testimony  is  irrelevant,"  and  although  if  the  Court 
can  see  that  it  must  necessarily  have  tended  in  his  own  fitvor  or 
that  it  could  not  possibly  prejudice  his  case,  that  might  be  an 
answer ;  yet,  so  long  as  iJie  chance  is  equal  that  it  may  have  had 
some  effect  one  way  or  the  other,  the  party  is  entitled  to  the 
benefit  of  the  principle  that  irrelevant  testimony  should  be  shut 
out  from  the  jury.  And  the  Court  add,  with  singular  aptness 
to  the  present  case,  "above  all,  if  the  testimony  be  permitted  to 
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go  to  the  jurji  lie  should  have  a  chance  to  aet  it  right  by 
explanation;"  we  add,  much  more  should  he  be  permitted  to 
contradict  and  overcome  it 

As  already  suggested,  if  the  testimony  was  relevant,  the  defend- 
ants  had  a  strict  right  to  have  the  counter-testimony  received. 
If  it  was  not  relevant,  it  was  nevertheless  so  treated  by  the 
plaintiffs  and  insisted  upon  by  them,  and  so  received  by  the  Court, 
and  being  received,  we  cannot  say  that  it  could  not  have  influ- 
enced the  jury  on  the  question  of  the  plaintiff'  good  £Edth,  or 
possibly  by  exciting  their  sympathy  in  behalf  of  the  assured. 

We  think  the  verdict  ought  otherwise  to  be  sustained,  but  are 
compelled  to  reverse  the  judgment  for  the  error  mentioned. 

Judgment  reversed,  and  new  trial  ordered.  Costs  to  abide  the 
event. 


Edwabd  Haslak,  Plaintiff  and  Respondent,  v.  The  Adaks 
ExPBBSS  Company,  Defendants  and  Appellants. 

1.  XJnoontradicted  evidence,  that  an  incorporated  Express  Company  engaged 
in  the  transportation  of  goods,  had  done  business  for  years  as  a  common 
carrier  with  all  that  called,  establishes  prima  fade  that  such  Company  is 
a  common  carrier. 

2L  ''What  18  the  usual  custom  of  Express  Companies,  in  delivering  packages 
in  this  city,"  ?  (New  York,)  put  to  the  driver  of  the  wagon  of  an  Express 
Company,  is  inadmissible  when  not  preceded  by  proof  that  Uiere  is  a  cus- 
tom, and  that  he  is  competent  to  state  what  it  is;  when  such  question  is 
put  to  elicit  evidence  that  a  delivery  of  goods,  carried  for  a  person  doing 
badness  in  an  upper  story  of  a  building,  may  be  made  by  leaving  them  at 
the  foot  of  the  stairs  on  the  first  floor,  and  notifying  him  thereof 

3.  An  instruction  to  the  jury,  that  if  the  plaintiff  personally  or  by  his  agent 
acquiesced  in  such  mode  of  delivery,  or  gave  the  defendants  to  understand 
by  a  customary  course  of  business  or  otherwise,  that  he  would  consider 
Boch  a  mode  of  deposit  a  delivery ;  or  if  the  plaintiff*s  agent  so  acted  as  to 
induce  the  defendants  to  believe  that  he  accepted  the  goods  at  the  place 
where  they  were  left,  the  defendants  were  not  liable,  but  that  if  no  such 
delivery  had  been  made  or  accepted,  they  were  liable :  Held,  to  be  as  favor- 
able for  the  defendants  upon  the  evidence,  as  the  rules  of  law  warranted. 
(Before  Boswortb,  Ch.  J.,  and  Robertson,  J.) 
Heard,  February  20 ;  decided,  March  10, 1860. 
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An  appeal  by  the  defendants  from  a  judgment^  and  &om  an 
order  denying  a  motion  made  by  them  for  a  new  trial.  The 
action  was  tried  before  Mr.  Justice  Piebrepont  and  a  jury,  on 
the  27th  of  June,  1869. 

The  complaint  states,  that  the  defendants  are  a  Company 
incorporated  and  established  as  common  carriers ;  that  as  such, 
they  received  on  the  6th  of  July,  1857,  at  Boston,  a  box  of 
goods  the  property  of  the  plaintiff  of  the  value  of  $91.59,  to  be 
carried  from  Boston  and  delivered  to  the  plaintiff  at  Kew  York ; 
a  failure  to  deliver  the  goods  and  prays  judgment  for  such  value 
with  interest. 

The  answer,  firstj  admits  that  the  defendants  are  an  incorpo- 
rated Company,  but  denies  that  they  are  common  carriers; 
second,  it  admits  that  on  the  6th  of  July,  1857,  they  received  at 
Boston  a  box  or  package  of  the  plaintiff,  to  be  carried  by  them 
as  an  Express  Company  and  not  otherwise,  and  to  be  delivered 
to  the  plaintiff  at  New  York,  and  denies  any  knowledge  of  the 
contents  of  the  box,  or  of  its  value ;  thirds  it  alleges  the  carrying 
and  safe  delivery  of  the  said  box,  and  denies  all  other  allega- 
tions of  the  complaint. 

The  plaintiff  gave  evidence  of  the  delivery  of  a  box  with 
such  contents  as  the  complaint  specifies,  to  Pratt  &  Curtis,  express- 
men at  Chelsea,  near  Boston,  to  be  delivered  by  them  to  the  de 
fendants,  to  be  carried  by  the  latter  and  delivered  to  the  plain- 
tiff at  181  Broadway,  New  York,  and  that  they  "  do  business  as 
common  carriers  with  all  that  call." 

F.  Hashm,  testified,  that  "  they  were  to  cany  the  package  to 
Edward  Haslam,  the  plaintiff,  at  181  Broadway."  *  *  "  The 
box  was  to  be  delivered  at  181  Broadway.  Nothing  was  said 
about  the  charge  for  carrying  the  box.  Ten  years  ago  I  did 
business  with  the  defendants.  I  have  done  no  business  with 
them  since  the  box  was  lost"  The  plaintiff  then  rested;  and 
the  defendants  moved  to  dismiss  the  complaint,  which  motion 
was  denied,  and  they  excepted. 

The  defendants  then  called  Harvey  Marsh,  a  driver  of  one  of 
their  wagons,  and  gave  evidence  tending  to  show,  that  in  July, 
1867,  he  took  a  box  for  the  plaintiff  and  left  it  inside  of  the 
door  at  the  foot  of  the  stairs  on  the  ground  floor,  and  then  went 
to  the  plaintiff's  place  of  business  in  the  4th  stoiy,  -and  the 
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plaintiff  not  being  in,  told  a  boy  he  fonnd  there,  ^*  1  hare  got  a 
box  at  the  foot  of  the  stairs  by  Express,"  and  that  he  must  take 
care  of  it  That  he  then  went  down,  saw  the  box  standing  where 
he  had  placed  it,  and  then  drove  off. 

Alonzo  Lodcwood^  a  driver  of  a  wagon  for  the  defendants, 
testified,  that  he  went  to  the  plaintiff  the  same  day,  to  get  a  re- 
ceipt fi>r  the  delivery  of  the  box,  and  the  plaintiff  said  he  had 
not  received  any.  He  was  asked  this  question :  '^  What  is  the 
usual  custom  of  Express  Companies,  in  deUvering  packages  in 
this  city?"  On  objection  the  question  was  excluded,  and  the 
defendants  excepted. 

John  Hbey^  the  manager  of  the  defendants'  freight  department 
was  asked,  and  without  objection  answered  these  questions. 
"Are  you  acquainted  with  the  customary  mode  of  delivering 
boxes  of  this  size,  when  the  place  of  delivery  is  not  on  the  first 
fioor?  A.  I  am.  Q.  Is  there  a  general  custom  in  respect  to 
the  delivery  of  packages  7  A.  There  is.  It  is  our  invariable 
custom  to  leave  packages  of  this  size  down  stairs." 

ErastUB  Litikfieldy  of  Elinsley  &  Company's  Express,  testified, 
"  I  know  that  there  is  a  custom  in  this  city  among  Express  Com- 
panies as  to  delivering  boxes,  &c.  When  the  box  is  bulky  or 
weighty,  it  is  the  custom  to  leave  them  down  stairs,  and  notify 
the  parties.    In  such  case,  we  never  take  them  up  stairs." 

The  plaintiff  then  testified,  that  neither  the  defendants,  nor 
Kinsley  k  Company's  Express  had  ever  left  any  thing  for  him 
down  stairs,  that  the  boy  alluded  to  was  an  office  boy,  about  14 
years  old,  and  had  no  authority  to  receive  packages ;  that  he  never 
heard  of  a  custom  to  deliver  boxes  by  leaving  them  down  stairs; 
that  the  defendants  never  claimed  "  that  any  such  custom  as  this, 
as  regards  delivery,  to  him,  existed."  That  he  had  always  re- 
ceived boxes  of  the  size  mentioned,  up  stairs  at  his  room. 

Ayred  O.  Badger^  testified,  that  he  occupied  the  same  room 
with  the  plaintiff,  that  he  received  packages  almost  daily  from  the 
defendants.  "  They  ordinarily  deliver  them  in  my  room.  They 
always  so  deliver  them.  All  packages  to  the  plaintiff  were  usually 
delivered  in  the  room."    No  other  witnesses  were  examined. 

When  the  testimony  was  closed,  the  defendants'  counsel  re- 
newed the  motion  to  dismiss  the  complaint,  which  motion  was 
denied,  and  the  defendants  therei^n  duly  excepted 
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The  counsel  for  the  defendants  then  requested  the  Judge  to 
charge  the  j  ury  —  "" 

That  if  they  should  find  from  the  evidence  that  the  defendants 
had  delivered  the  box  to  the  plaintiff  in  the  usual  and  customary 
mode  practised  by  expressmen  in  the  city  of  New  York,  that 
their  verdict  should  be  .for  the  defendanta 

The  defendants'  counsel  also  requested  the  Judge  to  charge  the 
jury,  that  if  they  should  find  that  the  defendants  had  delivered 
the  box  in  the  mode  sanctioned  by  previous  transactions  of  simi- 
lar  character  with  the  plaintiff,  that  their  verdict  should  be  for 
the  defendants. 

The  defendants'  counsel  also  requested  the  Judge  to  charge 
the  jury,  that  if  they  should  find  that  the  defendants  had  caused 
the  box  to  be  deposited  in  a  secure  place  within  the  building, 
where  the  plaintiff  kept  his  office,  and  had  caused  immediate 
notice  thereof  to  be  given  to  the  person  in  charge  of  the  plain- 
tiff's office  during  business  hours,  and  while  he  was  absent,  and 
that  person's  conduct  led  the  defendants  to  believe  that  he  was 
satisfied  with  such  delivery,  and  would  attend  to  the  box,  that 
their  verdict  should  be  for  the  defendants. 

The  defendants'  counsel  also  requested  the  Judge  to  charge 
the  jury,  that  if  they  should  find  that  the  person  in  charge  of 
the  plaintiff's  office  had  not  used  diligence  in  taking  chaige  of 
the  box  after  notice,  and  that  but  for  such  neglect  the  loss  would 
not  have  occurred,  that  their  verdict  should  be  for  the  defend- 
ants. 

The  Judge  declined  to  charge  in  the  language  of  the  requests, 
but  charged  the  jury  as  follows,  to  which  exception  was  duly 
taken  by  defendants : 

That  the  important  question  in  the  case  was,  whether  the  Com- 
pany had  made  a  legal  delivery  of  the  goods.  That  depositing 
a  light  package  at  the  street-door  of  the  building,  in  the  upper 
part  of  which  the  plaintiff's  office  was  situated,  was  not  an  actual 
delivery  to  the  plaintiff.  But^  that  if  the  jury  were  satisfied  from 
the  evidence  that  the  plaintiff  personally,  or  by  his  lawful  agent, 
acquiesced  in  such  mode  of  delivery,  or  ever  gave  the  defend- 
ants to  understand  by  a  customary  course  of  business  or  other- 
wise, that  he  would  consider  such  mode  of  deposit  a  deliveryi 
then  the  defendants  were  not  liable 
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That  if  the  boy  had  authority  from  the  plaintiff  to  act  as  his 
agent  in  this  matter,  and  as  such  agent  accepted  the  delivery  as 
made,  or  being  the  plaintiff's  agent,  so  acted  as  to  induce  the 
defendants  to  believe  that  he  accepted  the  goods  at  the  place 
where  they  were  left,  then  sufficient  delivery  was  made  out,  and 
the  ddfendants  were  not  liable.  But  that  a  deposit  of  a  light 
package  on  the  pavement  of  the  street  was  not  of  itself  a  deli- 
very in  a  case  like  this,  unless  in  some  manner  induced  or 
accepted  by  the  plaintiff  or  his  agent ;  and  that  if  the  jury 
did  not  find  from  the  evidence  that  any  delivery  had  been 
made  or  accepted  as  above  mentioned,  then  the  defendants  were 
liable. 

The  defendants'  counsel  thereupon  excepted  to  the  whole  of 
such  charge,  so  &r  as  the  same  was  not  in  accordance  with  the 
defendants'  request  to  charge. 

The  jury  found  a  verdict  for  the  plaintiff  for  $104.41. 

The  defendants  moved  for  a  new  trial  on  a  case,  and  the 
motion  was  denied.  From  the  order  denying  it,  and  from  the 
judgment  entered  on  the  verdict,  the  present  appeal  is  taken. 

R  EL  Owen^  for  the  appellants. 

I.  The  Judge,  at  the  trial,  erred  in  denying  the  several  motions 
to  dismiss  the  complaint. 

There  is  no  evidence  that  the  box  spoken  of  by  the  defend- 
ants' witnesses  was  the  one  which  the  plaintiff  had  given  to  the 
Chelsea  expressman  to  be  delivered  to  them ;  nor  could  it  be 
l^ally  inferred  from  the  evidence  that  it  was  the  same. 

There  was  no  sufficient  evidence  that  the  defendants  were 
common  carriers,  or  that  they  were  liable  as  such. 

n.  The  Judge  also  erred  in  excluding  the  evidence  offered  in 
regard  to  the  usage  and  custom  among  expressmen  as  to  the  mode 
of  delivery. 

Although  evidence  upon  the  subject  was  allowed  to  be  given 
at  a  subsequent  stage  of  the  cause,  yet  that  did  not  cure  the 
error  in  excluding  what  had  been  previously  offered. 

The  witness,  by  whom  it  was  proposed  to  prove  such  usage, 
may  have,  and  for  aught  that  appears,  had,  in  fact,  left  the  Court 
before  the  subsec^uent  ruling  upon  the  subject  He  was  not 
recalled;  and  bjT  9uch  erxoneous  ruling,  the  defendants  were» 
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in  fact,  deprived  of  the  benefit  of  this  testimony  upon  the  sub- 
ject {Foster  y.  Thompson^  5  Gray,  [Masa,]  458.) 
in.  The  Judge  also  erred: 

1.  lu  refhsing  to.  charge  the  jury  that  if  they  should  find  that 
the  box  had  been  delivered  '4u  the  usual  and  customary  way, 
practised  by  expressmen  in  the  city  of  !Kew  York,  that  they 
should  render  a  verdict  for  the  defendanta" 

2.  In  his  refusing  to  charge  the  jury  that  if  they  found  "  that 
the  person  in  charge  of  the  plaintiff's  office  had  not  used  dili- 
gence in  taking  charge  of  the  box,  after  notice,  and  that  but  for 
such  neglect  the  loss  would  not  have  occurred,  the  verdict  should 
be  for  the  defendants." 

lY.  The  Judge  also  erred  in  his  charge  to  the  juiy.  It  tended 
to  mislead  the  jury,  and  to  draw  their  minds  away  from  the  true 
issues. 

1.  There  was  error  in  his  statement  to  them  that  depositing  a 
light  package  at  the  street-door  of  the  building,  in  t^e  upper 
part  of  which  the  plaintiff's  office  was  situated,  was  not  an  actual 
delivery  to  the  plaintiff. 

Admitting  this  to  be  so,  as  matter  of  law,  still  it  was  not  borne 
out  by  the  facts  or  the  evidence,  and  it  was,  therefore  an  error; 
moreover,  the  issue  was  not  as  to  an  actual  delivery,  but  whether 
or  not  there  had  been  such  a  delivery  as  in  law  dischaiged  the  de* 
fendants  ttom  further  responsibility.  It  was  error  to  designate  the 
box  as  a  light  package,  or  as  having  been  deposited  at  the  street 
door,  for  it  was  in  &ct  not  so  deposited,  and  was  not  within  the 
ordinary  meaning  of  that  term,  at  the  door  or  upon  the  sidewalk. 
Such  remarks  were  calculated  to  mislead  the  minds  of  the  jury. 

2.  There  was  error  also  in  the  charge  that  '*  a  deposit  of  a 
Ught  package  on  the  pavement  of  the  street  was  not  of  itself  a  deli- 
very in  a  case  like  this,  unless  in  some  manner  induced  or 
accepted  by  plaintiff,  or  by  his  agent" 

As  matter  of  law,  it  may  be  conceded  that  such  a  deposit  of  a 
light  package,  would  not  be  a  sufficient  delivery,  but  the  charge 
was  not  borne  out  either  by  the  facts  or  evidence  in  the  case,  as 
the  box  was  not  a  light  package,  nor  was  it  left  upon  the  pave- 
ment {Mclntyre  v.  Kline^  30  Miss.,  [1  George,]  861.)  The 
judgment  of  the  Special  Term  should  be  reversed,  and  a  new 
trial  ordered. 
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Chables  W.  PbbntibS)  for  lespondents. 

L  The  defendant  was  proved  to  be  a  common  carrier. 

No  evidence  was  offered  by  defendant  to  the  contrarjr. 

This  company  has  been  hdd  to  be  a  common  carrier  in  New^ 
siadt  y.  Adams  and  others^  (5  Daer,  48,)  Stoddard  y.  Long  Island 
Jta^road  Company.  (6  Sand.,  180.) 

Other  express  companies  are  held  common  carriera  [ftuMtH  y. 
lAvingston^  19  Barb.,  846 ;  also  by  Gteneral  Term,  ibis  district^ 
Sept,  1868,  Sherman  y.  Wells]  TeaU  r.  Smts,  9  Barb.,  817;  and 
generally,  Bedfield  on  Railways,  240,  249 ;  1,  Angd  on  Carriers^ 
§§  68,  69,  70.) 

n.  The  box  was  received  by  the  defendant  to  cany,  ai  claimed 
byplaintiff 

This  is  admitted  by  tiie  pleadings,  and  is  proved  by  defendant's 
own  testimony. 

HX  The  only  question,  then,  is  whether  it  was  delivered  to 
the  plaintiff  according  to  contract 

1.  Defendant  having  agreed  to  deliver  it  to  the  plainti£^  is  not 
at  liberty  to  show  by  custom  a  delivety  not  to  the  plaintiff, 
(flmton  v.  Locke,  5  Hill,  487.) 

2.  K  he  is,  the  custom  must  be  uniform,  general,  and  of  such 
permanency,  that  the  Court  or  jury  can  say  it  should  have  forced 
itself  upon  the  plaintiff's  notice. 

It  should  be  known  to  the  plaintiff.  {Cbk  v.  Cfoodwin^  19 
Wend.,  261 ;  Gfibson  v.  CWiw,  17  id,  806.) 

8.  No  such  custom  was  shown,  but  the  contrary. 

4.  If  it  is  claimed  defendant  delivered  it  to  an  agent  of  plain* 
tiff,  defendant  must  clearly  establish  the  agency.  (Angell  on 
Carriers,  §§  828,  824,  482,  464;  Ostranderr.  Brown^  16  John., 
89.) 

6.  The  nature  of  the  express  business  being  a  carrying  of 
parcels,  demands  a  personal  delivery,  and  the  attempt  to  show 
the  alleged  custom  was  merely  showing  a  constant  effort  by 
defendant  to  evade  its  just  responsibilities.  (Bedfield  on  Bail- 
ways,  p.  240.)  ^      ' 

6.  To  sustain  the  ancient  vigor  of  the  common  law  as  to  com* 
mon  carriers,  is  the  settled  and  sound  policy  of  the  kw  of  this 
state.  {HoUisier  v.  NowUn^  19  Wend.,  234.) 
Bosw.— Vol.  VL  81 
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rV.  The  exoeption  to  the  charge  and  to  the  refusal  to  charge 
is  too  general  to  be  available.  {HutUy.  Maybee,  8  Seld.,  266; 
Jones  y.  Osgood,  2  id.,  236.) 

Y.  The  charge  is  correct,  and  the  refusal  to  charge,  likewise. 

YI.  The  question  excluded  was  improper. 

1.  It  was  too  general. 

2.  Presupposed  such  a  custom  to  exist. 

8.  The  exception,  if  any  exists,  was  obviated  by  the  proper 
question  being  allowed  immediately  after;  and  the  whole  trial 
went  upon  this  basis. 

fiOBSBTSON,  J.  The  motion  to  dismiss  the  complaint  in  this 
case  was  based  upon  two  grounds,  viz. :  Firstj  that  the  plaintiff 
had  failed  to  prove  that  the  defendants  were  common  carriers ; 
and,  Secondly,  that  he  had  not  proved  a  delivery  of  the  goods 
described  in  the  complaint  to  the  defendants. 

The  defendants  were  an  Express  Company  incorporated  by 
the  State  of  Massachusetts,  and  were  engaged  in  the  business  of 
carrying  goods  between  the  cities  of  Boston  and  New  York ;  a 
witness  for  the  plaintiff  testifies  that  he  had  done  business  with 
the  defendants  for  about  nine  or  ten  years,  and  "  they  did  busi- 
ness as  common  carriers  with  all  that  called.''  This  was  uncon- 
tradicted, and  was  amply  sufficient  to  go  to  the  jury  on  the 
question  of  their  occupation.  The  evidence  upon  the  subject  of 
delivery  consisted  of  the  testimony  of  a  witness  who  described 
the  box  delivered  and  its  size;  and  also  of  a  wagon  driver  of 
the  defendants  who  testified  to  carrying  a  box  about  the  time 
the  one  in  question  should  have  arrived,  and  leaving  it  at  the 
front  door  of  the  building  where  the  plaintiff  had  his  office ;  the 
answer  of  the  defendants  admits  the  receipt  of  a  box  to  be  car- 
ried by  them  as  expressmen,  and  avers  its  delivery  to  the  plainti£ 
This  appears  to  be  sufficient  to  be  left  to  the  jury  as  evidence 
of  its  original  delivery  to  the  defendants. 

A  question,  however,  was  made  upon  the  presentation  of  the 
case  to  the  jury,  as  to  the  delivery  of  the  goods  by  the  defend- 
ants, and  the  rule  by  which  such  delivery  should  be  governed, 
which  requires  a  little  more  examination.  The  plaintiff  occu- 
pied the  fourth  floor  in  the  rear  of  a  building  on  Broadway  in 
the  city ;  the  driver  who  brought  the  box  in  a  wagon  took  it 


NEW  YORK  -  MARCH,  1860.  S48 

Haslam  ▼.  The  Adama  Express  Go. 

out  and  placed  it  within  the  outside  door  of  such  building  upon 
a  platform  which  reached  to  the  stairs ;  he  then  went  up  stain 
to  the  plaintiff's  office  and  notified  a  boy  therein,  about  fourteen 
yeais  of  age,  that  he  had  "got  a  box  at  the  foot  of  the  stairs  by 
express,  and  that  he  must  take  care  of  it ;"  he  then  came  down 
found  the  box  where  he  placed  it  and  drove  off.  The  boy  was 
not  authorized  to  reoeiye  packages  for  the  plaintiff,  and  the  box 
wei^ied  fifty  or  sixty  pounds,  as  testified  to  by  the  driver.  This 
being  clearly  not  a  delivery  to  the  plaintiff  by  any  general  prin- 
ciple of  law,  the  defendants  sought  to  establish  a  custom  among 
expressmen  to  make  such  mode  of  deposit  a  delivery.  For  this 
purpose,  a  question  was  put  to  a  driver  of  the  defendants,  as  to 
^  what  was  the  usual  custom  of  Express  Ciompanies  in  delivering 
packages  in  this  city,"  which  was  ruled  out,  and  I  think  properly 
for  various  reasons ;  the  witness  was  not  established  to  be  such 
an  expert  as  to  entitle  him  to  speak  of  a  usage;  the  question 
was  technically  irregular,  as  no  custom  had  been  proved  to  exist, 
and  it  was  confined  to  the  custom  among  the  Companies,  and  not 
extended  to  those  who  dealt  with  them.  The  question  was  put 
in  a  more  proper  shape  to  establish  a  usage  to  other  witnesses, 
and  answered.  Two  witnesses  testified  to  the  invariable  custom 
to  leave  boxes  which  are  weighty  or  bulky  down  stairs,  and 
notify  a  party,  whose  office  is  up  stairs,  while  another  witness 
and  the  plaintiff  testified  that  neither  of  the  C!ompanies,  of  which 
such  witnesses  were  agents,  ever  left  boxes  of  the  size  of  the  one 
in  question  down  stairs,  but  always  delivered  them  personally 
to  the  party  who  was  to  receive  them.  It  is  very  plain  that  a 
custom,  so  ill  defined  as  this,  should  not  be  allowed  to  trench 
upon  settled  rules  of  law,  for  the  weight  or  the  bulk  of  the 
articles  remains  entirely  uncertain ;  besides,  it  does  not  appear 
that  this  usage  was  well  known  to  all  persons  dealing  with  such 
Companies,  {Ook  v.  Ooodwin,  19  Wend.,  261 ;  CHhson  v.  Chdver^ 
17  id.,  805,)  nor  was  its  origin,  or  continuance  for  any  length 
of  time  shown.  Nor  does  it  seem  to  me,  that  such  a  usage 
could  ever  begin  to  establish  a  legal  custom ;  the  delivery  of 
goods  at  a  tavern  or  known  stopping  place  of  a  carrier  where 
they  are  always  in  charge  of  some  one,  as  in  Gibson  v.  Oulverj 
(17  Wend.,  805,)  or  on  a  wharf  after  giving  notice  and  allowing 
a  xeasonable  time  for  a  consignee  to  take  possession  is  entirely 
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different  from  abandoning  parcels  intrusted  to  a  common  carrier 
in  an  exposed  place,  and  notifying  the  owners  that  they  are  so 
abandoned.  It  would  in  all  cases  be  a  very  doubtful  chance, 
whether  the  owner  in  a  fourth  story  or  a  marauder  in  the  street 
would  first  reach  the  prize,  even  supporing  the  owner  or  his 
representative  ready  at  all  times  to  rush  swifUy  down  stairs  and 
able  to  carry  the  package  up  which  was  too  heavy  for  tiie  driver; 
and  indeed  the  bo^  in  this  case  does  not  seem  to  have  been  one 
whiph  the  only  person  notified  (a  boy  of  fourteen  years  of  age) 
could  have  readily  transport^  to  the  fourth  story.  The  law  is 
exceedingly  jealous  of  any  innovation  upon  the  responnbilitj 
of  common  carriers,  even  by  express  contract^  much  more 
by  usages,  {HoViskr  v*  Nowhn^  19  Wend.,  284,)  and  the  ex- 
press business  most  of  all  requires  that  the  most  uniform  and 
constant  dereliction  of  duty .  however  successful,  should  not 
enable  express  carriers  to  evade  liability  for  a  lost  parcel 
committed  to  their  care,  (Redfield  on  Bailways,  240,)  by  getting 
up  a  usage. 

Even,  however,  if  the  evidence  in  this  case  had  tended  to 
establish  a  legal  custom  binding  upon  all  persons  engaged  in  the 
busmess  of  sending  or  receiving  parcels  by  express,  I  do  not 
think  there  was  any  request  to  charge,  whose  refusal  should 
make  the  verdict  erroneous  ?  The  first  request  as  to  "  usual  and 
customary  modes  of  expressmen  "  was  wrong,  because  it  did  not 
require  liie  assent  of  ^ose  sending  by  express,  or  even  their 
knowledge  of  such  a  pracdceL  The  second  request,  as  to  the 
mode  sanctioned  by  previous  transactions  between  the  parties 
was  not  warranted  by  any  evidence,  the  only  testimony  given 
on  the  subject,  disproving  any  such  mode  as  that  claimed;  be- 
sides which,  such  request  was  substantially  complied  with. 
The  third  and  fourth  requests  in  reference  to  acceptance  by  the 
plaintiff's  agent,  were  unjustifiable  in  any  other  form  than  thai 
in  which  the  third  was  substantially  chaoiged,  rendering  the 
fourth  unnecessary;  the  conduct  constituting  an  acceptance  of 
the  delivery  made,  should  not  only  have  been  such  as  actually 
led  the  defendants  to  believe  such  acceptance  had  been  made^ 
but  such  as  would  be  adapted  to  lead  any  one  so  to  believe ;  but 
even  the  former  was  charged  as  requested. 
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I  can  find  no  fiiult  in  nxij  rulings  at  the  trial  or  the  charge  of 
the  Judge  before  whom  it  was  tried,  and  am  therefore  of  opinion 
the  judgment  should  be  sustained. 

BoswoBTH,  Ch.  J.,  ooncurred  in  the  conclusions  of  Bo3SKT- 

SON,  J. 
Judgment  affirmad, 


Henbt  C.  Bowbn  and  THsoix)nE  McNamee,  Plaintifb  and 
Respondents,  v.  The  Trustees  of  the  Irish  Presbtterian 
(Congregation  in  the  City  of  New  Yore,  Defendants  and 
Appellants. 

L  In  an  action  brought  against  &  Religious  Ck>rporationy  to  compel  tbei  sgoor 
fie  performanoe  of  an  agreement  alleged  to  have  been  executed  by  the 
defendants  -under  dieir  corporate  seal  and  signed  by  the  proper  officers,  if 
those  allegations  are  not  otherwise  denied  than  by  an  averment  that  in 
executing  the  agreement^  the  officers  acted  without  lawful  authority,  the 
burden  of  showing  that  there  was  some  defect  of  power  or  other  inyaUditj 
in  the  execution  of  the  agreement  is  upon  the  defendants ;  and  in  default  of 
any  evidence  on  the  subject  other  than  the  production  of  the  agreement  on 
the  trial,  with  the  execution  thereof  duly  proved  before  a  commissioner  of 
deeds,  in  a  manner  authorizing  the  same  to  be  read  in  evidence,  it  will  be 
held  the  agreement  of  the  defendants. 

1  80  of  a  petition  by  the  defendants  to  the  Supreme  Court  upon  which  an 
order  is  admitted  to  have  been  made  in  that  Court  aathorizing  them  to  sell 
and  convey  in  pursuance  of  such  contract 

3.  The  production  of  an  instrument  admitted  to  be  executed  under  the  cor- 
porate seal  and  signed  by  the  proper  officers,  ia  prima  fade  evidence  of  due 
execution  by  the  defendants,  and  raises  a  presumption  that  it  was  executed 
by  lawful  authority  of  the  Corporation.  This  is  as  true  of  a  Religious  Cor- 
poration as  of  any  other. 

4^  In  an  action  against  a  Religious  Corporation  to  compel  the  specific  per- 
ibrmanoe  of  their  agreement  to  sell  and  convey  their  real  estate,  which  sale 
and  conveyance  have  been  duly  authorized  by  an  order  of  the  Supreme 
Court  obtained  on  the  petition  of  the  Corporation,  it  is  no  defense  that 
since  such  contract  was  made,  a  suit  has  been  commenced  in  that  Court  by 
three  of  the  congregation  against  such  Corporation,  and  an  injunction  pet^ 
denie  lite  has  been  granted  by  that  Court  restraining  the  Corporation  from 
conveying  the  premises,  the  plainti£b  in  this  Court  not  being  parties  to  such 
soil 
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5.  A  party  to  a  contract  cannot  excuse  its  non-performance  by  showing  that 
a  claim  has  been  set  up,  by  one  not  a  party  to  the  soit^  upon  which  he  haa 
been  enjoined. 

8.  A  Religious  Corporation  has  power  to  make  an  executory  contract  to  sell 
real  estate,  expressly  subject  t^  the  action  of  the  Supreme  Court,  to  be 
conveyed  by  deed  by  the  authority  of  that  Court  to  be  first  obtained,  and 
if  an  order  of  that  Court  on  due  petition  be  obtained,  authorizing  a  sale 
and  conveyance  pursuant  to  the  contract  laid  before  that  Court  for  that 
purpose,  the  contract  will  be  valid  and  binding  on  the  Corporation  without 
farther  ratification  by  them.  It  is  not  essential  that  the  order  authorizing 
the  sale  be  obtained  before  an  executory  agreement  is  made.  Its  confirma- 
tion by  that  Court  is  sufficient 

7.  In  making  a  sale  of  its  real  estate  such  a  Corporation  does  not  act  in  a 
ministerial  capacity,  merely  executing  the  mandate  of  .the  Supreme  Court 
The  fee  is  vested  in  the  Corporation  and  not  in  the  Trustees  as  Trustees^  and 
the  only  restraint  upon  the  power  of  the  Corporation  to  sell  and  convey 
under  the  statutes  of  Kew  York  relating  to  Religious  Corporations,  is  tlie 
indispensable  condition  that  an  order  of  the  Supreme  Court  be  obtained 
authorizing  the  sale  and  conveyance.  Such  an  order  is  permissive  only,  and 
not  mandatory. 

8.  Whether  when  that  Court  has  obtained  jurisdiction  by  a  petition  for  such 
an  order,  the  Supreme  Court  has  power  to  compel  a  sale,  upon  terms  to 
which  the  Corporation  does  not  assent  or  when  the  Corporation  has  deter- 
mined not  to  sell,  and  to  direct  a  sale  to  be  made  by  the  Sheriff  or  other 
officer  of  the  Court?  Doubted. 

9.  The  mere  order  authorizing  the  sale  does  not  compel  the  Corporation  to  seD. 

10.  It  is  not  only  unobjectionable  but  in  general  the  preferabte  mode  of  sell- 
ing, first  to  negotiate  a  sale,  agree  upon  the  terms  and  then  lay  the  agree- 
ment before  the  Supreme  Court^  and  by  the  order  obtain  an  i^proval  thereof 
and  an  authority  to  convey  and  a  direction  for  the  investment  of  the 
proceeds  as  the  statute  requires. 

11.  The  Superior  Court  of  the  city  of  New  York  has  general  equity  jurisdio- 
tion,  and  may  therefore  entertain  an  action  to  compel  the  specific  perform- 
ance of  a  contract  by  a  Religious  Corporation,  for  the  sale  of  its  real  estate. 

12.  Although  the  power  to  adjudge  the  specific  performance  of  a  contract  is 
in  some  sense  discretionary,  yet  when  the  plaintiff  is  seeking  relief  to  which 
by  weU  settled  practice  he  is  clearly  entitled,  such  relief  may  not  be  capri- 
ciously withheld. 

13.  After  the  trial  of  the  action  and  an  order  had  been  made  adjudging  the 
specific  performance  of  the  agreement  of  sale  by  such  a  corporation,  and  a 
reference  to  ascertain  the  amount  of  liens  and  incumbrances  on  the  property, 
it  is  not  erroneous  to  deny  a  motion  for  leave  to  file  a  supplemental  answer 
setting  up  the  proceedings  in  another  Court  in  an  action  brought  by  third 
persons  against  the  defendants,  (to  which  the  plaintiff  here  are  not  parties,) 
and  a  judgment  of  such  other  Court  perpetually  enjoining  the  defendants 
fi-om  conveying  the  property  in  performance  of  the  agreement 
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A.  denial  of  such  motion  is  especially  proper  if  it  appear  in  a  high  degree 
probable  that  the  judgment  in  such  other  Court  is  the  result  of  collusion 
between  such  third  persons  and  the  corporation,  and  intended  to  defeat  the 
plaintifEs  in  their  suit 

(Before  Hoffican  and  WoodrufFj  J.  J.) 

Heard,  November  7th,  1859 ;  decided,  March  10th,  1860. 

AppsaIi  &om  a  judgment  rendered  against  the  defendants,  on 
a  trial  at  Special  Term,  before  Mr.  Justice  Hoffkak. 

The  action  was  brought  to  compel  the  specific  performance  of 
a  contract  for  the  sale  of  real  estate,  upon  which  now  stands  the 
defendants'  church  edifice  on  Canal  and  Green  streets,  in  the  city 
of  Kew  York,  at  or  near  the  northwest  comer  of  those  streets. 

The  complaint  alleged  that  the  defendants  are  a  religious  cor- 
poration,  duly  incorporated  under  the  statutes  for  the  incorpora- 
tion of  religious  societies.  It  then  alleges  the  seizin  of  the 
defendants  (subject  to  an  annual  ground  rent) :  That  on  the  10th 
of  November,  the  defendants  entered  into  an  agreement  in  writ- 
ing with  the  plaintiffs,  for  the  sale  to  them  of  the  real  estate 
above  described,  one  part  whereof  was  sealed  with  the  seals  of 
the  plaintiff  and  delivered  to  the  defendants,  and  the  other  part 
was  sealed  with  the  corporate  seal  of  the  defendants,  and  attested 
by  their  Chairman  and  Recording  Secretary,  who  were  the  proper 
officers  to  execute  the  same,  and  were  thereunto  duly  authorized 
by  the  said  Corporation  and  the  same  was  delivered  to  the  de- 
fendants. It  then  sets  out  the  agreement^  by  which  the  defend- 
ants agree  to  sell  to  the  plaintiff,  and  the  plaintiff  agree  to 
purchase  the  aforesaid  premises  for  the  price  of  fifteen  thousand 
dollars  over  and  above  the  subsisting  mortgage  of  fourteen  thou- 
sand dollars  thereon :  The  conveyance  to  be  by  warrantee  deed 
and  by  the  authority  of  the  Supreme  Court  first  obtained,  and  k> 
be  completed  as  soon  ad  the  title  is  examined ;  the  whole  pur- 
chase-money (over  and  above  the  existing  mortgage)  to  be  paid 
in  cash,  on  the  delivery  of  the  deed.  That  after  making  such  con- 
tract the  defendants  presented  a  petition  in  due  form  of  law  to  the 
Supreme  Court  of  this  State;  stating  their  ownership,  their  con- 
tract to  sell  and  the  price  and  terms  thereof;  setting  forth  the 
reasons  which  rendered  the  said  sale  for  the  interest  of  the  said 
defendants  and  their  congregation ;  and  praying  for  an  order 
authori^ng  the  sale  for  the  price  aforesaid  in  pursuance  of  the 
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contract^  and  the  applicatdon  of  the  proceeds  to  the  puichaae  of 
other  real  estate  and  the  erection  of  a  dinroh  edifice  thereon  for 
the  use  of  the  9aid  Beligious  Society ;  which  petition  was  executed 
by  the  defendants  under  their  corporate  seal  and  verified  by  the 
President  of  their  Board  of  Trustees ;  and  that  thereupon  an  order 
was  duly  made  by  the  Supreme  Court  on  the  l3th  November, 
1852,  authorizing  the  defendanls  to  sell  and  convey  the  real  estate 
aforesaid,  in  pursuance  of  the  contract  aforesaid,  and  directing  the 
application  of  the  moneys  to  the  purchase  of  oth^  real  estate  in 
I^ew  York,  and  the  erection  of  a  church  building  thereon. 

That  the  title  was  examined  and  approved,  notice  given,  de- 
mand of  a  conveyance,  notice  of  plaintiffs'  readiness  to  acc^t  a 
conveyance  and  pay  the  money,  draft  of  a  conveyance  tendered 
to  the  defendants  for  execution,  and  timt  defendants  refused  to 
convey  the  premises.  That  plaintiff  are  ready  and  willing  to 
pay  and  accept  a  conveyance;  defendants  are  in  possession  and 
in  receipt  of  the  rents  and  profits.  That  it  appears  that  the 
mortgage  on  the  premises  and  liens  there^on,  taxes  and  assess* 
ments,  amount  to  over  $14,000,  and  the  ground  rent  for  six 
months  is  about  to  become  due.  The  plaintiff  demand  that  the 
defendants  be  adjudged  to  convey  and  out  of  the  purchase* 
money,  which  plaintifib  offer  to  pay,  to  reduce  the  amount  of 
liens  and  incumbrances  to  the  $14,000,  mentioned  in  the  agree- 
ment^ and  also  to  pay  damages  for  withholding  the  possession 
and  costs. 

The  defendants  answered,  setting  forth  the  grant  to  them  and 
that  they  hold  the  property  for  the  benefit  of  the  congregation 
worshiping  there,  and  for  Church  purposes  .and  none  other,  and 
have  no  power  to  sell  or  dispose  of  the  same,  and  have  made  loanS| 
and  given  mortgages  upon  the  faith  and  understanding  that  the 
premises  should  be  so  used  and  not  for  secular  purposes  alone, 
or  in  any  way  to  endanger  the  security  of  such  mortgages,  and 
such  mortgages,  now  outstanding,  amount  to  about  $20,000. 
That  the  Chairman  and  Secretary  of  the  defendants  pretending 
to  act  for  them,  but  without  lawful  authority,  made,  executed  and 
delivered  in  the  name  and  under  the  corporate  seal  of  the  de* 
fendants,  the  contract  or  agreement  of  sale  set  forth  in  the  com* 
plaint  That  thereafter  the  said  Chairman  and  Secretary  caused 
to  be  presented  to  the  Supreme  Court  a  petition  setting  forth  the 
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de£aidiint8'  owneiship  and  other  fflots  (specif|ring  the  statements 
in  the  petition^  there  given  as  reasons  for  the  sale^)  and  stating  the 
makings  of  the  sale  to  the  defendants,  and  praying  that  defend- 
ants be  authorized  to  sdl  f6r  the  price  agreed  upon ;  that  the 
Supreme  Court  made  an  order  on  the  ISth  November,  1852,  au- 
thorizing the  defendants  to  make  such  sale.  And  defendants  fur- 
ther say  that  their  seal  was  unwarrantably,  and  without  due  autho- 
rity £rom  them,  affixed  to  such  petition.  That  such  petition  does 
not  correctly  set  forth  the  condition  or  wishes  of  the  congregation 
or  the  value  of  the  property,  (they  then  state  &cts  which  ihey 
daim  to  be  reasons  why  the  sale  was  not  for  the  well-being  or 
interest  of  the  congregation,)  and  that  the  property  was  at  the 
date  of  the  petition  and  is  now  worth  $50,000.  That  James 
Keilly,  Luke  Orr  and  David  Eelly,  three  of  the  congregation,  on 
the  16ih  December,  1852,  commenced  an  action  for  the  purpose 
of  preventing  the  defendants  from  selling  or  disposing  of  the 
premisea,  and  obtained  an  injunction  restraining  the  defendants 
from  executing  any  conveyance  to  the  plaintiffs  or  any  other 
peiBon,  and  from  exercising  any  authority  over  the  property-  or 
affecting  or  incumbering  the  same  under  or  in  pursuance  of  the 
zesolution  of  the  congregation  of  November  8th,  1852,  or  of  the 
resolutions  of  the  Trustees  of  the  congregation  of  November 
8ih  and  November  10th,  or  of  the  contract  with  the  jplaintijBb,  or 
of  the  order  of  the  Supreme  Court  of  November  IStb,  1852; 
which  action  is  still  pending.  That  since  the  order  of  the 
Supreme  Court  of  November  18th,  1852,  the  defendants  have  in 
no  manner  ratified  the  agreement  with  the  plaintifls  nor  acted 
thereon.  That  such  contract  is  utterly  void.  That  the  Court 
has  no  jurisdiction  of  the  subject  of  this  action,  the  power  of 
sale  and  disposition  of  the  defendants'  property  being  vested  in 
the  Supreme  Court  and  not  in  this  Court  nor  in  the  defendants. 
That  inasmuch  as  the  defendants  are  restrained  by  the  before- 
mentioned  injunction,  this  Court  cannot  grant  the  relief  sought 

The  case  was  brought  to  trial  upon  these  pleadings,  on  the 
27di  of  December,  1853,  and  the  plainti£b  produced  and  read 
the  contract  as  set  forth  in  the  complaint,  the  execution  whereof 
was  doly  proved  before  a  Commissioner  of  Deeds  in  the  manner 
oititfiBg  it  to  be  recorded  and  to  be  read  in  evidence. 

The  Court  ruled  and  decided : 
Bosw.— ToL.  VL  32 
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1.  That  the  burden  of  proof  was  upon  the  defendants  to  discredit 
the  seal  of  the  Corporation  affixed  to  the  said  contract  of  sale,  and 
to  the  petition  of  the  Supreme  Court,  set  forth  in  the  complaint 

2.  That  the  burden  of  the  proof  was  upon  the  defendants  to 
show  inadequacy  of  price  in  the  contract  of  sale. 

To  each  of  such  decisions,  the  defendants'  counsel  then  and 
there  didy  excepted. 

The  defendants'  counsel  then  read  in  evidence  the  original 
summons,  complaint  and  injunction  in  the  suit  of  James  Keilly 
and  others  against  the  defendants,  in  the  Supreme  Court,  the 
same  having  been  issued  and  duly  served  on  the  defendants 
herein,  December  16, 1852. 

The  grounds  of  the  decision  at  General  Term  do  not  make  it 
necessary  to  state  the  contents  of  that  complaint — it  stated 
grounds  for  restraining  the  delivery  of  any  deed  to  the  plaintiff 
in  this  action,  or  selling  or  disposing  of  the  property,  and  attacked 
the  regularity  and  validity  of  resolutions  of  the  congregation  and 
of  the  Board  of  Trustees  under  which,  as  alleged,  the  contract 
with  the  plaintiff  was  made,  and  averred  that  the  properly  was 
worth  at  least  $45,000.  But  to  that  suit  in  the  Supreme  Court 
the  plainti£&  in  this  action  were  not  parties. 

The  defendants'  counsel  thereupon  moved  to  dismiss  the  com* 
plaint  in  this  action,  upon  the  following  grounds : 

First  The  Supreme  Court  (in  this  district)  alone  has  the 
power  of  sale  and  disposition  of  the  real  estate  possessed  by 
the  defendants. 

That  power  is  discretionary,  and  although  the  Court  did  at 
one  time  give  the  defendants  permission  to  sell  the  church  pro- 
perty, that  permission  has  been  annulled  and  vacated  by  the 
injunction  in  evidence. 

This  Court  has  no  jurisdiction  in  the  premises,  and  can  grant 
the  plainti^Gs  no  relief  in  this  action. 

Second.  The  contract  of  sale  of  November  10th,  1852,  is 
wholly  invalid,  and  of  no  binding  force  or  effect 

1.  The  defendants  are  only  ''empowered  to  take  into  their 
possession  and  custody  "  the  real  estate  of  the  Church. 

2.  The  Trustees,  in  making  sales  and  conveyances  of  the  real 
estate  belonging  to  the  Church,  act  only  as  officers  of  the 
Supreme  Court 
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At  the  date  of  this  contract^  the  defendants  were  not  autho- 
rized to  make  any  sale  or  disposition  of  the  Church  property. 

ThinL  Goorts  of  equity,  when  existing  as  coordinate  tribunals, 
are  bound  to  regard  tiie  orders  of  each  otiier  when  duly  made. 

And,  as  executing  the  required  deed  would  render  the  defend- 
ants liable  to  punishment  for  contempt,  this  Court  cannot  compel 
the  doing  of  an  act  which  would  be  productive  of  such  conse- 
quences. 

Four  A,  Trustees  for  Beligious  Societies,  under  the  act  of  1818, 
in  executing  conyeyances  of  land,  act  only  as  officers  of  the 
Supreme  Court,  and  under  its  direction  and  autiiority,  and  if 
they  fidl  to  perform  the  duty  imposed,  the  Supreme  Court  alone 
has  the  power  to  afford  relief. 

The  motion  was  denied,  and  the  defendants  excepted. 

The  case  was  tiien  submitted,  and  on  the  lOtii  of  January, 
1854,  the  Court  ordered  judgment  that  the  plaintiflh  are  entitied 
to  the  specific  execution  of  tiie  contract,  and  have  a  conveyance 
firom  the  defendants  upon  paying  the  contract  price,  and  to  have 
deducted  all  taxes,  assessments,  ground-rents  and  liens  which 
exceed  the  whole  price  agreed  to  be  paid.  And  ordered  a  refer- 
ence to  compute  the  amount  of  such  liens. 

Before  the  Beferee  made  his  report,  and  on  tiie  16th  of  May, 
after  tiie  said  judgment  was  ordered,  tiie  defendants  obtained  an 
order  to  show  cause  and  moved  for  leave  to  file  a  supplemental 
answer  setting  fortii  tiie  proceedings  had  in  the  said  suit  of 
Keilty  and  others  against  tiie  defendants  in  tiie  Supreme  Court 

The  papers  on  which  the  motion  was  founded  showed  tiiat  after 
the  said  decision,  in  this  Court,  that  cause  came  on  for  trial  on 
the  10th  of  March,  1864,  and  on  the  trial  the  defendants  applied 
for  leave  to  file  a  supplemental  answer  there,  setting  forth  the 
judgment  order  of  this  Court,  of  January  10th,  1864,  which 
application  was  denied.  That  the  trial  proceeded  and  judgment 
was  rendered  for  the  plaintifb  in  tiiat  suit  by  which  the  aforesaid 
injunction  was  made  perpetual. 

The  motion  was  opposed  by  the  plaintiff  here,  and  was  denied, 
and  from  tiie  order  denying  such  motion,  the  defendants  appealed. 
The  oontentB  of  tiie  papers  read  by  the  parties,  respectively,  on 
this  motion,  do  not  seem  necessary  to  be  stated ;  they  are  suffi- 
dentiy  adverted  to  in  the  opinion  of  the  Court 
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The  Befeiee  made  Iiis  report,  before  the  motion ^  last  mentLoned, 
was  decided,  and  on  the  25th  Novemberj  185it  ^^  judgm^it 
was>  entered  that  the  agreement  be  speoifioallj  petfoimed  and 
adjudgmg  the  amount  to  be  paid  by  the  plaintiflh,  and  allowing 
to  the  plaintiff  their  costs,  indnding  an  aUowanee  of  one  per 
cent  on  the  omtract  price. 

Due  exceptions  were  taken  by  the  defendants,  and  th^ 
appealed  from  the  judgment 

The  appeal  from  tiiie  order  denying  leave  to  file  the  supple- 
mentd  answer,  and  the  appeal  from' the  judgment  were  argued 
together  in  the  General  Term. 

Charles  0'  Gmor^  for  the  defendants  (appellants). 

I.  The  alleged  contract  between  the  Trustees  and  the  plain- 
tiff for  the  sale  of  the  property  in  question,  was  tdtra  vires  and 
void. 

First  Under  the  act  providing  for  the  incorporation  of  Eeli- 
gious  Societies,  the  power  of  the  Trustees  in  respect  to  real  estate, 
is  defined  with  the  utmost  exactitude,  and  in  such  a  manner  as 
to  exclude  absolutely  any  implication  of  a  power  to  sell. 

1.  As  to  all  property  belonging  to  the  society  at  the  time  of 
its  incorporation,  they  are  authorized  by  section  4  "  to  take  the 
same  into  their  possession  and  custody,"  and  to  recover,  hold 
and  enjoy  the  same,  ''as  fully  and  amply  as  if  the  right  or  title 
thereto  had  origmally  been  vested  in  said  Trustees."  The  same 
section  defines  their  power  in  respect  to  property  not  ^^criginaUy 
vested^^  in  them  as  being  ''  to  purchase  and  hold,  and  to  demise^ 
lease  and  improve  the  same  for  the  use  of  the  church,  congrega- 
tion or  society,  or  other  pious  uses."  The  right  of  the  Trustees 
'^  to  intermeddle  is  an  authority,  and  not  an  estate  or  title."  (Per 
Denio,  J.,  People  V.  Fulton^  1  Kern.,  96.) 

2.  If  there  is  any  force  in  the  maxim  eocpressio  urdtis  exclusio 
est  aUerius^  the  authority  to  sell  real  estate,  contemplating  it  as  a 
moral  entity,  is  negatively  withheld  from  the  Trustees  by  the 
specification  of  their  powers  in  section  4.  And  by  section  11,  it 
is  affirmatively  and  exclusively  granted  to  the  Chancellor.  (2  R 
L.,  212,  §§  8,  4,  6,  11 ;  2  Kent's  Com,  pp.  281,  282 ;  Yoorhees  v. 
Presbyterian  Churck^  8  Barb.,  147;  TfeZzcv.  Osgood^  8  Barb.,  180, 
per  Paige,  Willabp  and  Hand,  J.  J. ;  Montgomery  v.  John»m^ 
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9  How. Pr.  R,  287,  per  Willes,  J.;  ih  ra iW.  Churchy  TBxyw. 
Pr.  R,  476,  per  EDWABDSy  J. ;  WyaUY.  Benaon^  23  Barb.,  882, 
per  Dayhes,  J..;  In  re  Bief.  Dutck  Ohureh  4>f  SoLvgertieSj  16  Barb., 
241,  per  Habbis,  J. ;  Ih  JSuyter  y.  JSL  Peter'$  Glmreh^  8  Cbmat, 
240.)  .     . 

8«  The  pawer  to  sell  thus  ezoiiiHiTelj  vested  in  the  Coiirt,  can 
only  be  exeicised  bjihe  Court  through  its  officors  or  agents,  for 
this  purpose  designated^  It  is  a  misconoeption  of  the  principles 
which  govern  the  act^  to  saj  that  the  Trustees,  when  they. sell, 
act  by  the  Ucense,  pennission  oar  consent  of  the.  Ckrart.  Theagent 
or  officer  who  sells,  must  do  so  under  a  peiemptoiy  ^^  order  "  of 
the  Court. 

Socond,  The  power  to  sell  thus  exclusively  vested  in  the 
Courts  is  a  power  to  sell,  not  a  power  to  make  executory  con- 
tracts concerning  or  contemplating  asale  at  a  fiiture  period. 

1.  The  word  ^'sale,"  in  our  legislation,  has  a  settled  technical 
import  It  means  a  consummated  act  {Eduxirds  v.  Fwrmxri 
Loan  Oo.^  21  Wend.,  498 ;  &  O,  on  Appe^  26  id.,  660). 

2.  The  provision  touching  tiie  application  of  the  proceeds 
shows  that  an  immediate,  out-and-out  sale  was  alone  contemn 
plated. 

S.  An  executory  contract  to  sell  is  in  the  nature  of  traffia 
Traffic  is  the  prolific  source  and  parent  of  strife  and  lit^tion, 
the  l^islature  could  not  have  intended  to  hazard  involving 
diurch  proper^  and  religious  societies  in  such  conflicts. 

n.  The  Court  which  makes  the  order  to  sell  is  alone  autho- 
rized to  enforce  the  execution  thereof  The  power  of  sale  is  a 
high  judicial  trust  reposed  in  the  Court  itself  to  be  executed 
durough  its  order  operating  upon  and  controlling  its  own  agent 
Every  such  judicial  trust  is  independent  of  any  control  over  the 
CSourt  or  its  officers,  save  such  as  may  be  exercised  by  a  superior 
appellate  jurisdiction ;  and.  in  this  case  it  embraces  the  whole 
proceeding  £rom  its  initiation  to  its  final  consummation  by  sale 
executed  and  a  reinvestment  of  the  proceeds. 

1.  All  analogy  supports  this  construction.  The  sale  by 
receivers  and  masters  in  equity,  or  by  sheriff,  at  common  law, 
have  been  uniformly  controlled  by  the  order  of  the  Court  under 
whose  judgment  the  sale  was  made.  {Tayhr  v.  Carryl^  20  How. 
U.  &  E.,  594;  Wmoall  v.  Sompam,  14  id.,  67,  68.) 
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2.  The  Coort  treats  the  purchaser  as  having  come  into  its 
presence  and  subjected  himself  to  its  jurisdiction.  It  relieves 
him  or  compels  him  to  complete  his  purchase,  as  sound  legal 
principles  require  by  summary  proceedings.  {Jackaon  v.  Edvxirds^ 
22  Wend.,  501 ;  Bhlcdey  v.  GzHcr,  15  N.  Y.  E.,  620.) 

S.  The  Court  might  have  revoked  its  order  for  a  sale  at  any 
time  before  it  was  fully  executed  by  a  conveyance;  and  the 
Court  did  revoke  it  in  effect  and  in  £su^t.  It  is  strange  indeed 
if  an  agent  of  the  Supreme  Court  specially  appointed  by  it  to 
perform  its  order,  must  come  here  and  account  to  this  Court 
for  his  conduct  in  obeying  or  disobeying  the  orders  of  that 
Court 

4.  This  power  of  the  Court  was  in  no  degree  affected  by  the 
previous  existence  of  the  agreement  to  sell,  or  by  its  own  act  in 
directing  a  sale  conformably  to  that  very  agreement  This  was 
no  more  than  approving  an  offer ;  it  was  a  mere  ratification.  It 
is  repugnant  to  sound  policy  that  the  agent  or  officer  of  the 
Court,  who  is  directed  to  conduct  a  sale,  should  be  personally 
bound,  in  respect  to  his  performance,  by  previous  contract  with 
the  vendee.  It  is  equally  improper  that  the  Trustees  should  be 
so  bound  to  petition  for  the  sale.  In  each  case  the  agent  holds 
a  fiduciary  capacity,  and  should  not  be  trammelled  by  any  tie 
in  fiivor  of  the  vendee.  (Overseers  v.  Overseers^  8  Cow.,  801,  802 ; 
Hernck  v.  Orcw  &  Browuj  5  Wend.,  579 ;  N.  T.  Omtral  Ins.  Cbt 
V.  National  Prot  Co.,  4  Kern.,  85.) 

5.  A  subsequent  ratification  by  the  Court  is  not  a  lawful  mode 
of  effectuating  a  sale.  {Dutch  Church  v.  M>tt,  7  Paige,  84.) 

m.  It  is  in  the  discretion  of  a  court  of  equity  to  exercise  or 
decline  jurisdiction  in  cases  where  specific  performance  is  sought 
In  the  present  case,  a  sound  discretion  would  have  declined  it. 
A  doctrine  analogous  to  comity  forbade  its  exercise.  {Oardner 
V.  Thomas,  14  John.,  188 ;  Johnson  v.  DaUon,  1  Cow.,  548 ;  3^y« 
lor  V.  Carrylj  20  How.,  611 ;  Corwver  v.  Mayor,  5  Abb.  Pr.  R., 
408 ;  /S  a,  25  Barb.,  514 ;  Bennet  v.  Zeroy,  5  Abb.  Pr.  R,  55  ; 
Mayor  v.  Omover,  id.,  265.)     x 

IV.  The  Court  erred  in  deciding  that  the  burden  of  proof  waa 
upon  the  defendants  to  discredit  the  seal  of  the  church  affixed  to 
the  alleged  contract,  and  the  petition  to  the  Supreme  Court  for 
leave  to  sell,  and  to  prove  inadequacy  of  price. 
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1.  The  application  for  leave  to  sell,  mmst  be  made  by  the  cor- 
poiation.  (Act  of  1818,  §  11.) 

2.  Although  the  corporate  name  of  the  Society  is  ''The 
Trustees  of  the  Irish  Presbyterian  Church,"  &c.,  such  Trustees, 
although  having  ihe  custody  of  the  seal  of  the  Church,  do  not  in 
&ct  constitute  the  Corporation  for  the  purposes  of  such  an  appli- 
cation, but  such  Corporation  consists  of  every  member  of  the 
congr^ation  having  the  privilege  of  voting.  {Edbertaon  v.  Buir 
Uans,  1  Kern.,  247;  The  Baptist  Ohurch,  <fcc,  v.  WiihereO,  8 
Paige,  296 ;  Lavn/er  v.  Oipperh/j  7  id.,  281 ;  Wyatt  v.  Benson,  28 
Barb.,  827.) 

3.  "  The  relation  of  the  Trustees  to  the  Sociely  is  not  that  of 
a  private  Trustee  to  the  cestui  que  trust,  but  they  are  the  manag- 
ing officers  of  the  Corporation  and  Trustees  in  the  same  sense  in 
which  the  President  and  Directors  of  a  Bank  or  a  Bailroad  Com- 
pany are  Trustees."  {Robertson  v.  BuUions,  1  Kern.,  266;  The 
Peopk  Y.  Fulton,  id.,  96.) 

4.  The  entire  scope  of  the  statute  in  its  restrictions  upon  the 
powers  of  the  officers  of  Beligious  Corporations,  is  for  the  benefit 
of  the  Corporation,  and  to  protect  the  Society  from  the  fraudulent 
or  illegal  acts  of  the  Trustees ;  and  as  the  application  for  leave  to 
sell  must  be  made  by  the  majority  of  the  corporators,  according 
to  the  cases  above  cited,  the  consent  of  such  majority,  as  it  is 
denied  in  the  answer,  should  have  been  proved  on  the  trial. 
{Wyatt  V.  Benson,  28  Barb.,  884 ;  Vielie  v.  Osgood,  8  id.,  188 ;  In 
re  The  Beformed  Presbyterian  Church,  7  How.  Pr.  R.,  476.) 

Y.  This  Court  erred  in  re&sing  to  admit  the  supplemental 
answer  tendered  in  this  suit. 

L  The  Court  has  the  power,  and  it  is  the  duty  to  allow  sup- 
plemental pleadings  to  be  filed,  when  facts  materially  affecting 
the  relations  of  the  parties  occur  after  issue  joined.  (Code,  §  177 ; 
Draught  v.  Ourtiss,  8  How.  Pr.  R.,  56.) 

2.  Although  the  pendency  of  an  action  for  the  same  cause  in 
another  Court  cannot  be  pleaded  in  bar,  yet  a  judgment  and  reco- 
very can  be.  {Bourne  v.  Joy,  9  John.,  221 ;  Walsh  v.  Durhin,  12  id., 
99 ;  Embree  v.  Hanna,  5  id.,  101 ;  Haight  v.  Holley,  8  Wend., 
262 ;  NichoU  v.  Masm,  21  id.,  839.) 

8.  The  Court,  on  the  first  hearing  of  this  action,  disregarded 
the  injunction  order  of  the  Supreme  Court,  on  the  ground  that 
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no  final  judgment  had  been  obtained,  and  tbat  the  pendency  of 
that  action  could  not  be  pleaded  in  bar,  but  suggested  Ihat  the 
defendants  should,  when  the  suit  in  the  Supreme  Court  was -dis- 
posed o^  apply  for  leave  to  file  a  supplemental  answer  in  this 
suit  in  the  nature  of  a  ptds  darrein  continuance,  (Opinion  of 
Hoffman,  J.) 

4.  The  order  of  this  Court,  of  January  10,  1854,  was  a  mere 
interlocutory  order.  Further  questions,  directions  and  judgment 
were  reserved  until  the  coming  in  of  the  Referee's  Beport 

5.  The  Supreme  Court  having,  by  the  judgment  in  the  suit 
of  Keilly  and  others  against  the  defendants,  in  the  exercise  of 
its  conceded  power,  revoked  the  authority  for  the  allied  con- 
tract with  the  plaintiff,  and  perpetually  enjoined  the  defendants 
from  executing  it,  this  Court  should  not,  on  a  mere  motion  for 
leave  to  file  a  supplemental  answer,  have  refused  to  allow  the 
defendants  even  to  plead  such  a  final  judgment  of  a  Court,  of  at 
least  coordinate  jurisdiction,  whatever  might  have  been  the 
dedfflon  of  this  Court  upon  such  judgment  when  properly 
brought  before  it  for  adjudication.  The  refusal  to  allow  such  a 
judgment  to  be  pleaded  was  a  refusal  even  to  consider  its  efiSsd 

YL  The  complaint  contains  no  cause  of  action  within  the 
jurisdiction  of  this  Court,  and  therefore  the  judgment  and 
interlocutory  orders  of  the  Special  Term  should  be  reversed, 
and  the  complaint  dismissed,  with  costs.  (Edmonsion  v.  Mcl/md^ 
16  N.  Y.  K.,  545.) 

William  M.  JlSvarts^  for  the  plaintiff  (respondents). 

I.  The  real  estate  involved  in  this  suit  was,  at  and  before  the 
date  of  the  contract  with  the  plaintiff,  the  property  of  the  de- 
fendants, a  religious  incorporation ;  as  such  proper^,  the  legal 
title,  estate,  control  and  management  thereof,  and  the  transaction 
of  all  aflfairs  relating  thereto,  were  vested  in  the  Board  of  Trus- 
tees of  such  Corporation.  (I^ws  of  1813,  ch.  60,  §§  8,  4, 10,  11, 
15, 16 ;  8  R.  S.,  206 ;  2  ed. ;  Robertson  v.  Bullions,  1  Kern.,  250, 
251.) 

IL  But  the  title  and  estate  thus  held,  were  subject  to  religious 
uses,  and  whether  by  positive  statutes  or  by  the  general  princi- 
ples of  the  law  of  trusts,  the  alienation  of  property  so  held  firom 
the  purposes  of  the  trust,  was  prevented.    To  meet  the  obvious 
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evils  of  an  absolate  inconyertability  of  property  held  to  religious 
usesy  the  statate  permits  the  sale  of  its  real  estate  by  the  Corpo- 
ration on  application  to  the  Chancellor,  and  the  investment  of 
its  proceeds  to  the  same  religious  uses,  tU  tupra^  section  11. 

By  the  existing  laws,  this  judicial  control  is  in  the  Supreme 
Court,  and  in  the  County  Courts.  (Code,  §  80,  sub.  9 ;  Dutch 
Churchy  Ac,  V.  MoUf  7  Paige,  84;  De  Ruyter  v.  Ihistoes  of  SL 
Peter's  Church,  S  Barb.  Ch.  R,  119 ;  Wyatt  y.  JStowon,  23  Barb., 
883.) 

in.  The  consent  of  the  Supreme  Court  having  been  given  to 
the  contracted  sale  of  the  defendants'  real  estate  to  the  plaintifb, 
the  complaint  showed  a  case  for  specific  performance,  and  this 
Court  had  jurisdiction  of  the  subject  and  of  the  parties. 

lY.  The  defendants  offered  no  proof  at  the  trial  in  support  of 
any  of  the  defenses  set  up  in  the  answer,  excepting  a  preliminary 
injunction  in  a  suit  in  the  Supreme  Court,  by  three  of  their 
corporators,  against  the  defendants,  (but  to  which  these  plait- 
tifb  were  not  parties,)  restraining  from  the  completion  of  the 
sala 

The  pendency  of  that  suit  between  strangers,  and  ihe  provi* 
sional  remedy  granted  as  between  them,  could  in  no  way  affect 
the  rights  of  the  plaintifb  in  this  action,  or  impede  the  prosecu- 
tion of  their  remedies  in  this  Court 

The  lights  acquired  by  the  plaintiffs  by  their  contract,  could 
not  be  divested  or  impaired  by  any  adjudication  to  which  they 
were  not  parties,  much  less  by  a  pending  litigation  to  which  they 
were  not  parties. 

y.  The  Court  below  ruled  that  the  burden  was  on  the  defend* 
ants  to  show  that  the  contract  proved  by  the  plaintiff,  was  not 
the  obligatory  contract  of  the  defendants,  and  that  the  applica* 
tion  to  the  Supreme  Court,  on  which  that  Court  authorized  a 
conveyance  in  fulfillment  of  such  contract,  was  not  the  applica- 
tion of  the  defendants. 

These  rulings  were  unquestionably  correct.  The  instruments 
produced,  bore  the  seal  of  the  defendants,  and  the  usual  attestation 
and  verification,  and  the  plaintiffs  were  entitled  to  rest  upon  them. 

YL  The  Court  below  ruled  that  the  burden  of  proving  the 
inadequacy  of  the  contract  price,  set  up  as  a  defenjse  against  a 
judgment  of  specific  performance,  was  upon  the  defendants. 
BoBW.— Vol.  VL  83 
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This  ruling  was  unquestionably  correct 

The  judgment  should  be  affirmed,  with  costs. 

On  defendants'  appeal  from  the  order  denying  leave  to  file  a 
supplemental  answer : 

I.  The  judgment  in  the  action  of  Keilty  and  others,  in  the 
Supreme  Court,  to  which  these  plaintiff  were  not  parties,  in  no 
way  bound  these  plaintiJOb.  It  could  not  be  received  in  evidence 
against  these  plaintiff;  if  received,  it  could  have  no  effect 
against  them ;  a  fortiori,  the  motion  to  introduce  it  in  a  supple- 
m^ital  pleading  was  properly  denied. 

IL  The  judgment  in  that  suit  was,  upon  the  motion  papeis, 
manifestly  collusive  between  the  parties  thereto,  and  sham. 

1.  The  defendants  had  interposed  an  answer  in  that  suit  con- 
stituting a  complete  defense  to  it  The  proofs  to  support  it  were 
irrefragable,  and  of  record. 

2.  At  the  trial  (so  called)  the  defendants  produced  a  supple- 
mental answer,  averring  a  change  of  persons  and  opinions  in  the 
Board  of  Trustees,  and  praying  for  a  judgment  in  the  action  ia 
aid  of  the  plaintiffs'  claim  therein. 

8.  At  the  trial  the  defendants  offered  no  evidence.  The  trial 
was  confined  to  a  consideration  of  the  meeting  of  the  congrega; 
tion  of  November  8th,  18S2,  and  of  meetings  of  the  Trustees  of 
November  8th  and  10th,  1852.  Those  meetings  are  adjudged 
^— upon  what  evidence  it  does  not  appear —  not  sufficient  autho- 
rity for  the  contract,  and  for  the  application  to  the  Supreme 
Court,  on  which  the  order  for  sale  was  made. 

4.  A  mere  reading  of  the  minutes  of  the  proceedings  of  the 
meetings  of  the  congregation  and  of  the  Trustees,  annexed  to  the 
answer  in  the  suit  of  Keilty,  would  have  shown  repeated  and 
abundant  ratifications  of  the  contract  made  for  the  sale  of  the 
property,  if  any  imperfection  existed  in  the  original  authority. 

6.  The  whole  trial  and  judgment  are  part  of  a  clumsy  scheme 
to  embarrass  an  adverse  and  responsible  litigation  in  this  Court^ 
on  the  merits  and  between  the  opposing  parties,  by  an  apparent 
adjudication  upon  some  parts  of  those  merits  between  parties  of 
one  mind  and  purpose  of  hostility  to  the  plaintiffs  in  the  real  liti- 
gation here. 

UL  The  object  proposed  by  the  motion  is  of  this  kind : 
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The  issues  raised  on  the  pleading  in  this  action  presented  all 
the  defenses  which,  it  is  pretended,  exist  against  the  plaintifb' 
right  as  prosecnted  here. 

At  the  trial  of  these  issues  the  defendants  produce  no  proof  to 
support  them,  except  of  the  pendency  of  the  writ  of  Keilty  and 
others  against  them  in  the  Supreme  C!ourt 

The  defendants,  beaten  here  on  the  trial  on  the  merits,  collude 
with  the  plaintifb  in  the  other  suit  in  getting  a  judgment  against 
themselves  thera 

The  defendants  then  ask  leave  of  this  Court  to  interpose  that 
sham  adjudication  as  a  bar  to  the  plaintifb'  litigating  their  rights 
here. 

The  motion  was  properly  denied,  and  the  order  should  be 
affirmed,  with  costs.  * 

Br  THE  CouBT — Woodruff,  J.  This  case  is  brought  before 
us  by  appeal  from  an  order  denying  the  defendants'  motion  for 
leave  to  file  a  supplemental  answer,  and  also  by  appeal  from  the 
final  judgment  rendered  on  the  hearing  at  Special  Term. 

I.  It  is  objected  by  the  respondents  that  no  appeal  will  lie 
from  an  order  refusing  leave  to  file  a  supplemental  answer  set- 
tbig  up  &ct8  arising  since  the  former  answer  was  put  in,  because 
the  giving  or  withholding  such  leave  rests  in  discretion  merely, 
and  that  in  no  case  is  the  defendant  entitled  to  such  leave  as  of 
strict  right  (Code,  §  277.) 

This  Court  have  certainly,  in  one  instance,  (6  Duer,  661,) 
entertained  such  an  appeal,  and  at  a  General  Term  held  by  four 
of  the  Justices,  reversed  the  order  denying  such  leave,  all  the 
Justices  concurring.  We  do  not  therefore  feel  at  liberty  to 
dismiss  the  appeal  on  the  objection  now  raised.  Other  reasons 
might  be  given  for  regarding  this  as  an  appealable  order,  but  the 
reason  named  is  sufficient 

We  think,  however,  that  the  order  appealed  from  was  pro* 
perly  made,  and  should  be  affirmed. 

The  action  is  brought  to  compel  the  specific  performance  of  a 
contract  to  convey  to  the  plaintifis  certain  real  estate,  and  the 
contract  provided  that  the  conveyance  should  be  made  by  autho* 
rity  of  the  Supreme  Court  first  obtained.  An  order  in  due  form 
-was  obtained  from  the  Supreme  Court  sanctioning  the  agree- 
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ment,  and  authorizing  the  defendants  to  sell  and  convey  the  real 
estate  referred  to,  in  pursuance  of  the  contract  so  made. 

After  the  cause  had  been  tried  upon  the  merits,  and  it  had 
been  declared  and  adjudged  that  the  plaintiffs  are  entitled  to 
have  a  specific  execution  of  the  contract^  and  pending  a  reference 
to  ascertain  what  allowances  should  be  made  to  the  plaintifis  (bj 
way  of  deductions  from  the  purchase  money,)  by  reason  of  taxes, 
assessments  and  incumbrances  upon  the  premises,  a  judgment 
was  rendered  in  the  Supreme  Court  which  gave  occasion  for  the 
applicaticm  by  the  defendants  for  leave  to  file  a  supplemental 
answer. 

Certain  members  of  the  congregation  had  filed  a  bill  in  the 
Supreme  Court  against  the  defendants  to  restrain  them  from 
executing  a  conveyance  in  pursuance  of  the  agreement  mentioned| 
or  under  the  order  authorizing  such  sale.  To  that  bill  the 
present  plaintiflb.  were  not  parties.  The  judgment  of  the 
Supreme  Court  awarded  such  injunction. 

That  judgment  the  defendants  sought  to  set  up  as  a  defense  to 
this  action  by  supplemental  answer. 

Such  a  judgment  could  not,  upon  any  principle  of  law  or 
equity,  be  regarded  as  an  adjudication  of  the  rights  of  these 
plaintiff  under  their  contract,  and  the  order  authorizing  the  sale 
and  conveyance  in  pursuance  thereof.  It  did  not  bind  the  plain* 
ti£&  as  an  adjudication  of  any  question  which,  by  virtue  of  any 
light  acquired  under  their  contract,  they  had  a  right  to  contest. 

It  did  not  purport  to  revoke  and  set  aside  the  order  of  the 
Supreme  Court  authorizing  the  conveyance,  but  only  to  enjoin 
the  defendants  from  acting  under  the  permission  thereby  given. 
If  that  order  could  be  revoked  in  a  manner  that  should  affect 
the  plaintifb  without  notice  to  them,  it  was  not  done. 

The  judgment  did  not,  as  against  these  plaintiffs,  determine 
that  the  contract  was  not  a  lawful  contract  made  by  proper  au- 
thority, in  all  respects  binding  on  the  Corporation.  Or  that  the 
order  was  not  duly  made  in  the  exercise  of  competent  power, 
and  upon  evidence  as  between  these  parties  sufficient  to  establish 
its  validity. 

For  the  same  reasons,  such  judgment  was  not,  as  against  these 
plaintifib,  even  prima  facie  evidence  of  any  of  the  &cts  last  enu- 
merated. 
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The  chiei^  if  not  the  only  purpose  therrfore  ?rhich  the  jinlg- 
xnent  could  serve,  if  a  supplemental  answer  was  permitted  ia 
order  to  l)ring  the  same  before  this  Oourt,  was  to  lay  the  founda^ 
tion  for  the  claim,  that  an  injunction  restraining  the  defendanits 
from  acting  under  the  authority  giyen  by  the  former  order  wa^ 
a  virtual  revocation  of  the  order  itself  and  that  therefore  thei# 
power  to  perfonn  their  contract  was  at  an  end,  or  that  at  least 
specific  performance  ought  not  to  be  decreed  when  such  perform* 
ance  would  involve  the  violation  of  an  injunction,  and  exp^e 
the  defendants  to  be  proceeded  against  therefor  in  another  Courts 

Without  concedmg  to  a  judgment  granting  such  jan  injunction 
in  a  suit  to  which  the  pundiasers  were  not  parties,  the  ^Sbot 
of  a  virtual  revocation  of  the  previous  order,  it  must  sufiSce  to 
say  that  it  was  palpably  true  in  our  opinion,  as  it  was  in  the 
opinion  of  the  Justice  denying  the  motion,  that  the  judgment 
was  in  substance  and  effect  obtained  by  collusion,  by  a  willinjf 
plaintiff  against  willing  defendants,  b6th  desirous  of  defefttlsg 
these  plaintiff  in  their  claim  to  have  this  contraot  perfi>rmed.i    ' 

However  true  it  was  that  when  that  action  was  commenced/ 
the  defendants  were  acting  in  good  fiaith,  and  proposed  honestly 
to  resist  the  claim  set  up  therein,  it  is,  we  tiiink,  dear  l&at  a 
change  occurred  in  their  determination,  and  that  the  apparent 
litigs^on  in  the  Supreme  Court  did  not  proceed  upon  a  full  and 
fidr  presentation  to  that  Court  of  all  the  facts,  and  was  not  ifi^ 
tended  nor  desired  by  either  party  to  result  otherwise  than  it 
did.  ;      • 

It  is  not,  we  think,  true  that  when  a  Beligious  Coi{)orati6n'  has 
made  a  valid  contract,  with  the  assent  of  the  Supreme  Court,  id 
a  conveyance  by  a  proper  order,  regularly  obtained^  that  Cdrpo'' 
ration  may,  by  its  agents,  voluntarily  procure,  or  colluding  wMj- 
others,  submit  to  an  order  forbidding  the  conveyance,  and  then 
be  permitted  to  allege  such  order  as  an  excuse  for  not  performiuj^ 
the  contract 

But  if  it  could  be  conceded  that  when  brought  before  th6 
Court  in  the  defendants'  answer,  such  a  judgment  might  be  con* 
strued  as  tantamount  to  a  revocation  of  the  previous  order,  w^ 
must  still  say,  that  if  obtained,  as  it  appears  to  us,  the  judgment 
in  question  was  obtained,  no  leave  to  set  it  up  as  a  defense  should 
be  given,  if  the  Court  have  any  discretion  on  the  subject. 
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There  is  another  reason  why  there  is  no  hardship  upon  the 
defendants  in  this :  The  plaintifb  in  the  Sapieme  Court  seeking 
to  prevent  a  conveyance  to  the  present  plaintiff  and  knowing 
that  they  held  the  contract  therefor,  might  have  made  them  par- 
ties to  their  suit,  and  had  they  done  so,  this  suit  would  probably 
have  been  unnecessary.  And  we  cannot  doubt  that  if  the  de^ 
f^dants  had,  in  due  season,  sought  in  that  Court  to  have  these 
plaintiff  made  parties,  it  would  have  been  done.  The  applica* 
tion  said  to  have  been  made  on  the  trial  there,  after  the  plaintifb 
and  defendants  were  both  intent  on  defeating  the  claim  of  the 
present  plaintiff,  does  not  bear  the  appearance  of  an  earnest  wish 
to  protect  the  defendants  from  the  necessity  of  litigating  this  suit, 
but  rather  suggests  a  determination  by  all  available  means  to 
defeat  it. 

n.  In  considering  the  appeal  from  the  judgment,  it  is  to  be 
observed  that  it  is  alleged  in  the  complaint,  and  not  denied  in  tha 
answer,  that  an  agreement  with  the  plaintiffs  for  the  sale  to  them 
of  the  premises  in  question  was  made  in  writing  by  the  defendants 
Tinder  their  corporate  seal,  and  attested  by  the  Chairman  of  the 
defendants'  Board  of  Trustees  and  by  their  Becording  Secretary, 
and  that  they  were  the  proper  officers  of  the  Corporation  to  exe** 
cute  such  an  agreement.  But  it  is  averred  in  the  answer  that  in 
executing  and  delivering  the  agreement  of  sale,  set  forth  in  the 
complaint,  the  Chairman  and  Secretary  acted  without  lawful 
authority. 

It  is  also  averred  that  the  defendants  presented  a  petition  to* 
the  Supreme  Court,  under  the  seal  of  the  defendants  and  verified 
by  the  President  of  their  Board  of  Trustees  setting  forth  such 
contract,  and  praying  for  an  order  authorizing  the  sale,  and  that 
such  order  was  made.  The  answer  does  not  deny  these  all^a- 
tions  but  avers  that  their  corporate  seal  was  unwarrantably  and 
without  due  authority  from  them  affixed  to  said  petition,  and  it 
also  controverts  the  fiicts  which  were  stated  in  the  petition  as 
jeasons  for  making  the  sale. 

The  answer  then  set  up  as  a  defense  the  pendency  of  an  action 
in  the  Supreme  Court  by  three  of  the  congregation  against 
the  defendants  herein,  in  which  an  injunction  pendente  lite  had 
been  obtained  restraining  the  defendants  from  executing  any 
deed  to  the  plainti&  or  to  any  other  person  or  persons  in  pursu* 
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ance  of  the  contract  in  questioni  or  the  order  authorizing  a  con« 
yeyanoe,  until  the  farther  order  of  the  said  Supreme  Court 

It  seems  to  us  dear  that  in  this  state  of  the  pleadings  if  i^  was 
incumbent  on  the  plaintifis  to  offer  any  proof  whatever,  it  was 
enough  to  produce  the  contract  admitted  to  have  been  made  by 
the  defendants  and  to  haye  been  executed  by  the  proper  officers^ 
If  the  admissions  were  not  sufficient,  the  presumption  of  due 
authority  from  the  Corporation  then  arose,  as  held  in  reference  to 
instruments  executed  tmder  the  seal  of  a  corporation  by  the 
officers  thereof  in  repeated  cases.  In  this  respect  we  find  no 
warrant  for  any  discrimination  between  an  ecclesiastical  corpora- 
tion and  any  other.  In  so  £sff  as  it  was  competent  for  the 
Corporation  to  authorize  the  execution  of  the  contract,  the 
presumption  that  such  authority  was  given  applies  to  them  as 
fully  as  to  any  other  Corporation  whose  contract,  deed  or  covenant 
is  thus  atttested.  And  that  such  presumption  arises  from  such 
an  attestation,  (see  AngeU  &  Ames  on  Corporations,  ch.  7,  §  6,  8d 
ed.,  p.  194,  and  numerous  cases  cited  in  note  1 ;  Lauett  v.  J^eam 
Saw  MiU  Asdoeiationj  6  Paige,  64 ;  LeggeU  v.  The  New  Jerse^f 
Manufacturing  and  Banking  Oompanj/y  Saxt  Ch.  B.,  541 ;  Jackson 
V.  Campbell,  5  Wend.,  575 ;  Eayt  v.  Thampsony  1  Seld.,  885, 
855,  856.) 

The  agreement  being  prored,  or,  as  we  think,  being  admitted 
by  not  being  denied  to  have  been  made  by  the  defendants,  the 
presentation  of  the  petition  in  like  manner  authenticated,  and 
the  order  of  the  Supreme  Court  thereupon  authorizing  the  sale 
and  conveyance  being  admitted  by  the  pleadings,  there  was 
nothing  further  to  be  proved  by  the  plaintiflEs  to  establish  the 
case  made  by  their  complaint  The  burden  of  impeaching  the 
authority  to  execute  the  agreement  and  to  make  the  application 
for  and  obtain  the  order  of  the  Supreme  Court  was  thrown  upoi^ 
the  defendants,  and  the  only  proof  which  the  defendants  offered 
was  a  summons  and  complaint  in  an  action  in  the  Supreme 
Courts  to  which  the  plaintiff  were  not  parties,  and  an  injunction 
order  granted  thereon,  as  set  up  in  the  defendants'  answer.  If 
llie  petition  and  order  of  the  Supreme  Court  thereon  were  not 
sufficiently  admitted  in  the  pleadings  they  were  put  in  evidence 
hj  the  defendants  themselves  as  a  part  of  the  papers  in  that 
action,  and  were  on  their  &ce  a  petition  by  the  Corporation  itself 
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under  the  oorperate  seal — astting  out  the  contract  with  the 
plaiDji&aft  their  contract. 

That  the  pendency  of  the  suit  in  the  Supieme  Court  could 
operate  to  bar  the  plaintiffs  of  their  remedy  in  the  present  action 
cannot  be  claimed,  unless  the  injunction  granted  there  pendente  Ute 
was  in  effect  a  revocation  of  the  order  authorizing  a  sale  to  these 
plainti£&.  It  was  clearly  no  revocation.  It  only  purported  to 
restrain  for  the  time  being  xmy  action  under  that  order.  If  the 
plaintiffs  had  acquired  a  right  to  a  conveyance  by  virtue  of  the 
contract  and  the  order  of  the  Supreme  Ck>urt  authorizing  the 
sale,  that  right  could  no  more  be  affected  by  such  an  injunction, 
than  in  a  case  in  which  the  party  agreeing  to  convey  was  a 
private  individual. 

It  is  quite  true  that,  where,  in  an  action  for  a  specific  perform- 
anoe,  it  appears  that  the  defendant  cannot  make  title  to  the 
premises  agreed  to  be  conveyed,  the  plaintiff  will  be  obliged  to 
accept  compensation  in  damages.  And  this  would  be  so,  whether 
the  defendant  were  a  private  person  or  a  corporation.  But  it  can 
never  be  permitted  to  a  defendant  to  protect  himself  by  showing 
that  ah  adverse  claim  has  been  set  up  by  one  not  a  party  to  the 
suit  upon  which  he  has  been  enjoined.  The  defendant,  in  ease 
of  such  conflicting  claim,  must,  by  something  in  the  nature  of  a 
crosa-biU,  showing  his  own  good  &ith  and  his  readiness  to  per* 
fisinn  his  contract,  bring  the  counter-claimant  before  the  Ck>urt 

Unless,  therefore,  the  appellants  are  right  in  denying  that  this 
Court  has  any  jurisdiction  to  compel  an  ecclesiastical  corporation 
to  perform  an  agreement  to  convey  its  real  estate,  or  unless  the 
agreement  was  itself  void  because  the  corporation  has  no  power 
to  make  an  executory  agreement  to  sell  its  lands,  or  the  autiiori^ 
is  so  vested  in  the  Supreme  Court  that  the  Trustees  have  no 
power  to  sell  in  any  form,  that  power  being  vested  in  the  Court 
itsdf,  the  defendants  stood  before  the  Court  without  any  defense, 
and  sulgect  to  a  decree  for  the  performance  of  their  agreement 

1.  The  question  of  jurisdiction,  in  so  far  as  it  depends  upon 
the  inquiry  whether,  this  Court  has  a  general  jurisdiction  in 
equity  cases  is  hot^  in  this  Court,  open  to  discussion.  It  was 
considered  in  the  case  of  Forrest  v.  Forrest.  (6  Duer,  114.)  Such 
jurisdiction  was,  long  before  that  time,  asserted  and  exercised. 
It  has  coMtwutly  ainise  been  exercised.    Numerous  cases  in  equi  ty. 
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originaling  in  this  Oourty  have  been  considered  in  the  court  of 
last  resort,  and  the  repeated  affirmance  of  the  judgments  of  this 
CScmrt  in  such  cases  suggests  that  no  serious  doubt  on  tiiis  subject 
exists.  (5  Seld.,  268;  15  N.  Y.  R,  587;  16  id.,  12;  id.,  8»2; 
17  ii,  9;  18  id.,  481 ;  19  id.,  208 ;  id.,  499.) 

A  suit  to  compel  the  specific  performance  of  a  contract  is  within 
the  ordinary  jurisdiction  of  a  court  Of  equity. 

The  objection  to  the  jurisdiction  of  thiiB  Court  is  of  no  force, 
unless  it  arises  from  the  character  of  the  defendant^  or  firom  the 
subject-mattCT  of  the  agreement 

The  mere  circumstance  that  the  defendant  is  an  ecclesiastical 
ccnporation  cannot,  we  think,  affect  the  question.  In  so  fiur  aa 
such  a  corporation  has  authority  to  make  contracts,  it  is  subject 
to  the  ordinary  rules  of  law  and  equity  applicable  to  any  oUier 
contracting  party. 

If,  therefore,  there  is  any  want  of  power  in  this  Court  to  order 
the  specific  performance  of  the  contract^  it  must  be  because  the 
whole  authority  over  the  subject  of  sales  of  lands  by  an  eccle- 
siastical corporation  is  so  vested  in  the  Supreme  Court  that,  the 
CQiporaticMi  has  no  power  to  make  a  contract  of  sale,  and  no  other 
Court  can  direct  the  performance  of  such  a  contract  This,  there- 
f<»e,  involves  the  consideration  of  the  inquiry  next  to  be  con- 
sidered,  viz.: 

2.  Can  such  a  corporation  bind  itself  by  an  agreement  to  sell 
lands,  or,  under  our  statute,  is  the  power  vested  exclusively  in 
the  Supreme  Court,  the  Trustees,  in  executing  the  conveyance, 
acting  merely  in  obedience  to  its  mandate  in  a  quasi  ministerial 
capacity? 

It  must  be  deemed  settled  that  the  title  to  the  real  estate  held 
by  such  a  Corporation  is  vested  in  the  Corporation  itself  by  its 
corporate  name,  and  not  in  the  Trustees  as  Trustees.  Though 
named  in  the  corporate  name  as  Trustees,  it  is  the  Corporation 
that  is  described  by  the  aggregate  terms  "The  Trustees  of  the 
Irish  Presbyterian  Church  in  the  city  of  New  York."  The 
actual  Trustees  for  the  time  being  having  the  custody  and 
management  of  the  property,  the  fee  is  in  the  Corporation.  This 
view  of  the  subject  received  the  approval  of  the  Court  of 
Appeals,  in  The  People  v.  FuUon^  (1  Kern.,  94,)  and  Boberteon 
r.BvXkUms.  (Id.,  248.) 

Bosw.— Vol.  VL  84 
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The  title  to  the  real  estate  being  thus  vested  in  the  Corpora- 
tion, the  only  restraint  now  existing  under  the  laws  of  this  State 
upon  their  alienation  is,  as  we  think,  the  indispensable  condition 
that  the*  order  of  the  Supreme  Court  be  obtained  directing  such 
sale ;  aud  that  when  such  order  is  obtained,  the  power  of  the 
Corporation  is  as  full  and  ample  as  the  power  of  any  other  Cor- 
poration to  sell  its  real  estate,  and  acts  done  with  that  view  just 
as  obligatory  upon  them.  In  such  case  the  Corporation,  holding 
the  title  in  fee,  has  authority  to  sell  and  convey;  whatever  want 
of  power  had  existed  is  now  supplied  by  the  order  of  the  Court 
Whether  the  Supreme  Court  be  regarded  as  the  source  of  the 
power,  or  as  acting  merely  in  removing  a  prior  disability,  when 
the  proper  order  is  made,  there  exists  an  agreement  to  convey 
and  a  power  to  convey,  and  these  concurring,  there  seems  no 
obstacle  to  a  decree  compelling  the  performance  of  the  agree- 
ment We  think,  however,  that  the  power  of  the  Supreme 
Court  in  the  matter  is  a  regulating  power  for  the  purpose  of 
preventing  a  violation  of  the  trust  for  Uie  particular  use  to  which 
the  property  is  dedicated,  and  to  see  that  the  proceeds  of  sale  are 
invested  for  the  like  uses ;  and  that  the  order  of  the  Supreme 
Court  in  such  cases  authorizing  the  sale  is  permissive  only  and 
not  mandatory. 

In  these  respects,  we  think  the  reasoning  of  the  Justice  at 
Special  Term  is  correct,  and  sustained  by  the  authorities  there 
cited ;  and  that  "  the  power  to  contract  for  a  sale  subject  to  the 
sanction  of  the  Supreme  Court  vests  in  a  Beligious  Corporation ; 
and  when  such  sanction  has  been  obtained  and  remains  in  force, 
the  Corporation  is  as  much  bound  to  fulfill  it  as  an  individual " 
is,  when  he  has  made  a  valid  agreement  to  sell. 

When  the  rights  of  the  purchaser  have  become  so  &r  fixed 
that  he  holds  an  agreement  duly  executed  by  the  Corporation, 
and  the  requisite  sanction  of  the  Supreme  Court  has  been 
obtained,  he  can  be  compelled  to  pay  for  the  land,  and  his  title 
to  a  conveyance  seems  to  us  clear  unless  and  until  by  some  pro- 
ceeding to  which  he  is  a  party,  that  sanction,  if  in  such  case  it 
be  revocable,  is  duly  revoked  and  withdrawn. 

The  order  of  the  Supreme  Court  does  not  operate  to  compel 
the  corporation  to  sell.  If  the  power  of  sale  was  vested  in  that 
Court,  in  the  sense  in  which  we  understand  the  appellants  to 
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contend,  then  it  would  seem  to  foUow  that  in  any  case  so  soon 
as  that  Conrt  obtained  jurisdiction  of  the  Corporation  by  the  pre- 
sentation of  a  petition,  the  Court  could  compel  a  sale  whether 
the  Corporation  deemed  it  expedient  to  accept  the  terms  offered 
ornot  Thiswe  thinkis  not  so;  the  agreement  of  the  Corpora* 
tion  is  indispensable  and  the  option  to  sell  or  not  to  sell,  down 
k>  the  moment  a  yalid  agreement  for  a  sale  is  made,  belongs  en^ 
tirely  to  them,  with  the  single  qualification  that  if  they  sell  the 
sanction  of  the  Court  must  be  obtained. 

In  this  view  of  the  subject,  we  think  the  making  of  an  ex*' 
ecutory  agreement  subject  to  the  approval  of  the  Court,  not  only 
sot  objectionable  or  invalid  as  an  act  ultra  vires,  but  in  general, 
the  proper  and  preferable  mode  of  bringing  the  whole  question 
of  the  propriety  of  giving  sanction  to  the  sale  into  view,  and 
under  the  discretion  which  the  Court  are  to  exercise. 

In  The  Baptist  Church  v.  WUhereU,  (8  Paige,  800,)  the  Chan- 
cellor held  that  the  legal  title  was  vested  in  the  Corporation.  In 
The  Duieh  Church  v.  Matt,  (7  Paige,  84,)  he  held  that  the  act  of 
March,  1806,  gave  to  every  religious  corporation  an  unlimited 
power  to  convey  any  real  property  held  by  them  in  trust  for  the 
ooiporators,  provided  the  previous  consent  of  the  Court  of 
Chancery  to  such  alienation,  and  a  direction  for  the  proper  ap- 
plication of  the  proceeds  was  obtained. 

The  general  power  of  all  Corporations  to  convey  their  pro- 
perty and  to  bind  themselves  by  their  contracts  is  possessed  by 
religious  corporations,  subject  only  to  the  condition  that  the  con- 
sent of  the  proper  Court  shall  be  obtained,  and  we  perceive  no 
reason  for  holding  that  such  agreement  may  not  be  made  with  a 
condition  that  the  sanction  of  the  Court  be  given  thereto. 

In  De  Ruyter  v.  St.  Peter^s  Church,  (3  Comst.,  241,)  Mr.  Jus- 
tice BuGOLES  says,  of  the  powers  of  that  Corporation  (which  in 
making  sales  required  the  concurrence  of  the  Chancellor,  as 
specified  in  the  11th  section  of  the  act  to  provide  for  the  incor- 
poration of  religious  societies,)  that  the  power  to  sell  is  in  the 
Trustees  and  not  in  the  Court  of  Chancery.  That  Church  acted 
under  a  special  charter,  but  if  our  views  are  correct  as  already 
stated,  the  observation  is  also  applicable  to  the  present  case,  for 
if  the  observations  of  the  Chancellor  in  The  DtUch  Church  v. 
Jfott,  be  adopted,  then  the  phraseology  of  the  charter  of  St 
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Peter's  would  not  affi^  the  decisioii;  for  if,  as  the  Ohanoellor 
held,  CoipoiationB  have  under  the  gen^wl  law  power  to  conrej, 
provided  the  previous  consent  of  the  Oourt  of  Chancery  is  ob- 
tained, those  Corporations  stand  in  that  reaped^  in  the  same 
situation  as  St  Peter's  did  under  its  q)ecial  charter.  The  ob> 
servations  of  Judge  BuooLSS,  that  the  Court  could  order  the 
sale  of  property  of  Corporations  under  the  general  act  to  be 
made  by  a  Master,  were  entirely  obiter,  and  if  true  in  the  sense 
that,  when  an  order  has  been  r^ularly  obtained,  and  an  agreemeut 
made  on  the  faith  of  i1^  that  Court  could  in  that  proceeding 
compel  the  Corporation  to  execute  the  conveyance  or  direct  an 
officer  of  the  Court  to  do  so  if  they  still  refUsed,  still  it  would 
not  follow  that  the  Corporation  might  not  also  be  compelled  by  a 
bill  duly  filed  for  that  purpose  to  comply  with  their  agreement 
We  greatly  doubt  that  the  learned  Justice  meant  to  be  under- 
stood as  holding  that  the  Court  had  power,  regardless  of  the  will 
of  the  Corporation  and  in  the  absence  of  any  agreement  by  the 
Corporation,  to  order  a  sale  of  its  real  estate  by  one  of  the  offi- 
cers  of  the  Court 

The  doubt  expressed  in  Tfie  Dutch  Church  v.  Jdott^  (7  Paige, 
84,)  whether  a  ratification  after  an  actual  sale  and  conveyance 
was  equivalent  to  a  consent  given  before  the  sale  was  consum- 
mated, does  not  apply  to  this  case.  Here  there  was  no  sale  nor 
obligation  to  sell  that  was  not  subordinate  in  terms  to  the  power 
of  the  Supreme  Court  to  withhold  its  consent,  and  to  the  condi- 
tion that  such  consent  should  be  granted. 

We  are  therefore  of  opinion  |hat  it  was  sufficiently  proved 
that  the  plaintiffs  held  a  valid  agreement,  all  the  conditions  of 
which  were  satisfied,  by  which  the  defendants  were  bound  to 
convey  the  lands  to  the  plaintiff  and  that  in  that  situation  the 
defendants  were  subject  to  the  general  rules  of  equity  applicable 
to  the  subject  of  specific  performance,  and  therefore  to  the  juris- 
diction of  any  Court  having  general  equity  powers  before  whom 
their  appearance  could  be  enforced,  and  therefore  that  there  ia  no 
foundation  for  the  claim  that  this  Court  had  no  jurisdiction  to 
make  the  judgment  or  decree  which  is  appealed  from. 

Under  those  circumstances,  when  the  plaintifb'  case  was  esta- 
blished, we  do  not  perceive  that  the  Court  were  at  liberty  to 
withhold  the  decree  sought    It  is  true  that  the  power  to  order 
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the  flpecific  peifarmance  of  contracts  is,  in  a  s^isci  discretionary. 
So  are  yery  many  of  the  powers  which  courts  of  equity  possess 
and  exercise.  But  that  discretion  is  govemedf  fox  the  most  part> 
by  settled  roles ;  and  where  a  plaintiff  is  seeking  a  relief  to 
which,  by  such  rules^  he  is  clearly  entitled,  and  no  substantial 
defense  to  his  claim  is  established,  the  relief  may  not  be  capri- 
ciously denied. 

We  think  that^  if  the  defense  set  up  in  the  answer  was  true ; 
if  the  agreement  was  executed  without  the  authority  of  the  Cor- 
poration ;  or  if  the  application  to  the  Supreme  Court  was  without 
due  authority ;  or  if  there  was  any  fraud  or  irregularity  which 
would  justify  the  defendants  in  refusing  to  perform  the  agree* 
ment ;  the  defendants  should  haye  proyed  it  The  plaintiffs  do 
not  appear,  in  any  respect,  in  &ult ;  and  if,  by  any  possibility, 
the  decree  appealed  from  can  operate  to  the  prejudice  of  the 
defendants'  rights,  it  will  be  owing  to  their  failure  to  giye  any 
proof  on  the  trial  of  facts  or  circumstances  which  should  excuse 
them  &om  performing  the  agreement 

The  judgment  appealed  from  should  be  afi&rmed. 

Judgment  aJBSrmed. 


BoBEBT  C.  Wbight  et  aZ.,  Flaintifb  and  Bespondents,  v.  Thb 
Oni£NT  Mutual  Insueancb  Company,  Defendants  and  Ap- 
pellants. 

L  Where  a  ship,  soon  after  sailing  on  her  voyage,  becomes  so  leakj  or  disa- 
bled as  to  be  incapable  of  proceeding  upon  it,  and  this  cannot  be  ascribed 
to  any  violent  storm  or  extraordinary  peril  of  the  seas,  the  fair  and  natmral 
presmnption  is  that  it  arose  from  causes  existing  at  the  time  she  sailed,  and 
that  she  was  then  unseaworthy. 
2l  a  verdict  in  favor  of  the  assured,  found  upon  evidence  raising  this  pre* 
sumption  of  unseaworthiness,  will  be  set  aside  as  contrary  to  the  evidence. 
(Before  Bosworth,  Ch.  J.,  and  Bobertsok,  J.) 

Heard,  February  13th;  decided,  March  10th,  1860. 

Appeal  by  the  defendants  from  an  order  denying  a  motion 
made  b j  them  for  a  new  trial.  The  action  was  tried  before  Mr. 
Justice  PiSRBSFONT  and  a  jury,  on  the  8th  of  June,  1859. 
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The  defendants  insured  the  plaintifib  on  one-third  of  their 
interest  in  a  cargo  of  coffee  £rom  Bio  de  Janeiro  to  Charleston, 
in  the  barque  Susan. 

The  ship  sailed  from  Bio  October  10th,  1855,  and  shortly  after 
leaving  port  met  with  stress  of  weather,  sprung  a  leak,  and  put 
back  to  Bio.  The  cargo  was  discharged,  the  vessel  was  surveyed, 
and,  pursuant  to  the  recommendation  of  the  surveyors,  was  sold. 
The  QoSee  was  stored  at  Bio,  and  reshipped  in  the  brig  Julia  for 
Charleston,  and  arrived  there  January  8th,  1856.  This  action 
was  brought  to  recover  the  defendants'  proportion  of  the  general 
average  charges  and  expenses  consequent  upon  the  return 
of  the  Susan  to  Bio  in  distress,  and  the  transhipment  of  the 
cargo,  and  the  increased  freight  thereon,  &c.  The  plaintifiEs 
obtained  a  verdict  The  only  question  presented  by  this 
appeal  is,  whether  the  Susan  was  seaworthy  when  she  sailed 
from  Bio. 

The  Captain  of  the  vessel  testified  thus :  The  barque  Susan 
"sailed  j&x>m  Bio  on  the  10th  of  October,  1855 ;  *  *  the  steam- 
boat towed  me  to  sea,  not  far  from  7  o'clock  in  the  morning; 
*  *  when  the  steamer  left  us,  we  made  all  sail  to  the  southward, 
off  shore  by  the  wind ;  there  was  a  heavy  swell  heaving  in  from 
the  southward ;  the  ship  behaved  well  when  we  made  sail ;  the 
wind  was  light  under  the  land ;  as  we  drawed  off  shore,  the  wind 
increased  suddenly  on  us  with  a  sea;  the  sea  increasing  at  the 
same  time,  it  caused  her  to  labor  heavily  and  jump  into  the 
sea ;  we  took  in  sail  and  reduced  the  canvass  as  we  got  off  shore ; 
after  the  barque  labored  in  this  way  and  jumped  into  the  sea, 
we  tried  the  pumps  and  found  the  barque  making  water;  after 
we  tried  the  pumps,  we  did  not  succeed  in  freeing  the  vessel; 
then  we  sounded  the  pumps,  and  found  two  feet  of  water  in  the 
hold ;  we  then  continued  to  shorten  sail ;  kept  serving  the  pumps ; 
the  leak  remained  about  the  same  after  shortening  sail ;  we  had 
taken  everything  off  her  but  two  topsails,  and  then  we  freed  her; 
we  wore  ship  and  stood  in  shore,  after  the  men  refused  to  go  any 
further  off  shore ;  *  *  I  concluded  to  return  to  Bio,  as  the  near- 
est port  I  could  get  to ;  *  *  I  was  from  twenty-five  to  thirty 
miles  from  the  coast  when  I  determined  to  put  back ;  the  steam- 
tug  took  me  about  four  miles  outside  the  harbor ;  *  *  before  I 
turned  to  go  back,  it  blew  a  strong  double-reefed  topsail  breeze.^* 
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At  9,  A.  H.,  of  the  10th  •£  October  the  steam-tug  was  discharged, 
and  the  barque  proceeded  to  sea ;  at  1,  f.  m.,  she  was  put  back 
for  the  port  of  Bio. 

This  is  the  substance  of  all  the  evidence  given  as  to  the  fact 
of  the  barque's  encountering  perils  of  the  sea,  and  the  xiature 
and  extent  of  such  perils. 

A  motion  to  dismiss  the  complaint,  on  the  ground  that  the 
vessel  was  unseaworth j  when  she  sailed  firom  Bio,  was  denied ; 
and  the  defendants  excepted.  The  Judge,  {inter  aiia,)  charged 
the  jury  as  follows : 

"In  this  case,  gentlemen,  the  evidence  is  dear  and  uncontra- 
dicted, that  this  vessel  laden  with  a  valuable  caigo  of  coffee,  left 
the  port  of  Bio,  between  nine  and  ten  o'clock  in  the  morning  of 
the  10th  of  October,  and  that  in  a  few  hours  after  she  was  left  by 
the  steamer  that  took  her  out,  she  encountered  some  heavy  seas, 
but  no  storm ;  she  met  with  no  accident,  she  ran  into  no  vessel, 
none  into  her,  and  she  touched  her  bottom  nowhere ;  but  in  the 
course  of  these  few  hours  when  she  came  into  the  heavy  sea  she 
b^an  to  pitch,  and  a  sudden  wind  springing  up,  (not  a  storm,) 
she  sprung  a  leak.  That  very  soon  after,  she  turned  about  and 
made  for  the  port  she  had  left  a  few  hours  previously.  All  this 
occurred  in  the  space  of  some  four  or  five  hours  from  the  time 
she  left  Bio.  It  is  then  quite  clear,  that  on  the  10th  of  October, 
in  the  afternoon  of  the  day  she  left  port,  when  she  put  back,  she 
was  unseaworthy,  and  that  brings  the  case  into  a  very  narrow 
compass.  Was  she  seaworthy  at  nine  o'clock  when  she  left 
port?  And,  in  considering  whether  she  was  seaworthy  at  the 
time  she  left  port,  you  will  consider  the  length  of  time  she  was 
out,  and  the  accident  that  befell  her ;  it  being  perfectly  plain 
that  when  she  got  back  she  was  unseaworthy,  and  the  coffee  was 
transhipped  to  another  vessel. 

''At  one  o'clock  it  is  conceded  on  all  hands,  that  she  was  unsea- 
worthy, and  if  so — if  she  was  seaworthy  at  nine  o'clock  in  the 
morning,  she  became  unseaworthy  between  the  houis  of  nine  and 
one.  She  having  left  the  port  in  smooth  water  and  fair  weather, 
at  nine  o'clock  in  the  morning,  it  is  for  you  to  determine  in  your 
own  minds  from  the  evidence  before  you,  whether  the  peril 
which  she  encountered  was  such  as  is  known  as  a  peril  of 
the  sea,  which  caused  her  such  damage  as  rendered  her  unsea- 
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worthy,  or  whether  before  she  left  she  was  in  such  a  condition 
that  she  was  unfit  for  such  a  voyage,  and  therefore  unsea- 
worthy.  If  when  she  left  the  port  ^e  was  unfit  to  perform  the 
voyage  which  she  undertook  to  perform,  and  was  unseaworthy, 
it  is  not  a  matter  of  the  slightest  consequence  how  fisdthf ul  the 
captain  was,  how  ignorant  of  her  condition,  or  how  concealed 
the  condition  of  the  vessel  was  at  the  time  he  left  port  It  is 
not  the  business  of  the  Iitsurance  Company  in  any  such  case  to 
determine  whether  the  vessel  is  seaworthy  or  not  It  is  tbe 
business  of  the  captain  when  he  commands  the  vessel,  to  deter- 
mine that  question,  and  if  through  negligence  or  from  the  fact 
that  she  was  eaten  by  worms,  or  fi*om  any  other  cause  she  was 
in  &iCit  unseaworthy,  it  is  a  matter  of  no  manner  of  consequence 
whether  th^  captain  knew  it  or  not  If  she  was  unseaworthy, 
and  the  captain  supposed  her  a  seaworthy  vessel,  still  she  was 
just  as  much  unseaworthy  as  though  he  had  known  it  In 
&ct  if  she  was  an  unseaworthy  vessel  at  the  time  she  left  this 
port,  it  ends  this  case^  and  the  defendants  are  entitled  to  your 
verdict 

'^  They  have  not  on  either  side  given  you  the  smallest  light  as 
to  what  was  the  matter  with  her.  They  all  admit  she  leaked ; 
at  one  o'clock  was  unseaworthy  and  could  not  proceed  on  the 
voyage ;  and  after  all  this  thorough  overhaxding,  examinaUon 
and  condemnation,  they  have  not  told  us  where  the  leak  was—* 
what  caused  the  leak,  nor  how  it  was  finally  stopped,  or  how  she 
was  repaired  as  &r  as  related  to  her  leak.  Therefore,  it  is  left 
for  you  to  find  out  if  you  can,  ftom  the  evidence  that  is  given 
in  this  case,  and  determine  in  your  own  minds  if  she  was  sea* 
worthy  when  she  left  port,  and  if  so,  what  it  was  that  made  luer 
unseaworthy  at  one  o'clock ;  whether  in  fact  she  did  become  so, 
by  any  action  or  perils  of  the  sea,  which  were  more  than  common 
ordinary  perils  of  the  sea.  The  ordinary  winds  of  the  sea  are 
not  perils  against  which  the  policy  provides.  It  don't  provide 
for  a  vessel  that  starts  upon  her  voyage  and  encounters  no  storm 
or  no  gale  ;•  meets  with  no  accident  by  touching  her  bottom,  or 
by  collision,  but  is  only  exposed  to  the  ordinary  waves  of  the 
sea  and  becomes  unseaworthy.  If  the  vessel  is  in  an  unsea- 
worthy condition  when  she  leaves  port,  she  is  not  guaranteed  by 
the  insuree  to  pass  safdy  the  ordinary  waves  of  the  sea.    And 
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if  it  turns  out  that  the  vessel  was  injured  when  she  encountered 
only  the  ordinary  waves  of  the  sea,  it  would  be  conclusive  evi- 
dence that  she  was  not  then  in  a  seaworthy  condition." 

The  jury  in  answer  to  a  question  specially  submitted,  found 
that  the  barque  was  seaworthy  when  she  left  Rio,  at  nine  o'clock 
in  the  morning  of  the  10th  of  October,  1856,  and  rendered  a 
general  verdict  in  favor  of  the  plaintiffs. 

Alexander  JBdmilUm^  Jr,^  for  appellants. 

I.  The  evidence  as  to  the  prominent  fieusts,  as  stated  by  the 
Ciourt  in  the  charge  to  the  jury,  "is  clear  and  uncontradicted.'' 

This  evidence,  indeed,  comes  from  the  protesti  and  the  testi* 
mony  of  the  captain  of  the  barque : 

At  nine  o'clock  on  the  morning  of  October  lOdi,  1656,  this 
barque  left  Bio,  bound  for  Charleston,  South  Carolina,  with  a 
cargo  of  coffee,  valued  at  about  $64,000. 

She  met  a  heavy  swell,  and  as  soon  as  she  jumped  into  the 

sea,  she  was  found  to  leak.    At  12  M.,  it  was  found  the  barque 

*  was  making  much  water.    At  one  o'clock,  there  being  two  feet 

of  water  in  the  hold,  the  crew  refused  to  go  any  further,  and  the 

barque  put  back  to  Bio. 

IL  The  implied  warranty  on  the  part  of  the  assured  was  that 
St  nine  in  the  morning  this  vessel  was  seaworthy ;  able  to  resist 
the  ordinary  waves  and  winds  of  the  sea  on  the  voyage  of 
several  thousand  miles  oii  which  she  had  entered. 

So  soon  as  she  b^ins  to  labor  in  the  swell,  she  b^ins  to  leak ; 
and  though  the  sail  is  shortened,  and  the  pumps  are  worked,  the 
vessel  is  not  freed  from  water ;  and  at  one  o'clock,  four  hours 
after  starting,  the  vessel  puts  back  to  port 

in.  This  uncontradicted  state  of  fitcts,  presented  by  the  ai^ 
Bured,  establishes,  conclusively,  the  unseaworthiness  of  the  ves* 
ael  at  one  o'clock,  or  before  it ;  and  is  strong  prima  fade  evidence 
that  she  was  unseaworthy  at  nine — four  hours  previously —  as 
she  had  encountered  nothing  more  than  the  ordinary  winds  and 
waves,  which  she  was  warranted,  at  nine  o'dodc,  as  able  to  meet 
and  resist 

lY.  The  prima  facie  evidence  is  not  met  or  rebutted  in  any 
way  by  the  plaintiff ;  although  the  fiu^  upon  which  it  rested 
came  from  theiT  own  agents,  and  being  within  their  knowledge, 
Sosw.— Vol.  VL  86 
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called  upon  them  for  more  than  mere  formal  proof  of  seaworthi- 
ness at  the  outset  of  the  voyage. 

The  only  direct  evidence  as  to  the  barque's  condition  before 
sailing,  is  the  captain's  statement:  "When  we  pumped  her,  we 
would  get  about  a  bucket-ftdl  eVery  twelve  hours." 

This  would  only  prove  that  she  was  seaworthy  in  port,  tod 
satisfy  that  part  of  the  policy. 

The  assured  were  under  a  much  higher  engagement  in  regard 
to  this  vessel  at  sea,  which  she  manifestly  did  not  fulfiU. 

Y.  The  uncontradicted  testimony  of  the  master  establishes  not 
only  Sk  prima  fade  case  of  unseaworthiness  at  the  outset^  but  con* 
sidered  carefiilly,  furnishes  direct  proof  of  the  fact : 

It  is  to  be  remembered  that  at  one  o'clock — four  hours  after 
sailing — the  crew  had  virtually  mutinied,  and  the  voyage  was 
abandoned  as  hopeless,  after  various  efforts  by  shortening  sail, 
and  continued  pumping  to  relieve  the  vessel. 

The  captain  states,  that  as  they  drew  off  shore,  and  came  into 
the  sea,  the  barque  labored  heavily,  and  jumped  into  the  sea ;  after 
the  barque  labored  it  was  found  she  was  making  water ;  in  other 
words,  so  soon  as  she  encountered  that  ordinary  peril  of  a  pitching 
motion,  which  she  was  at  that  time  warranted  as  able  to  encoun- 
ter, she  failed  in  the  test. 

Kor  was  this  inability  of  a  temporary  character ;  the  leak  con- 
tinued to  increase  in  spite  of  all  efforts  to  control  it,  and  the 
crew,  in  yielding  to  their  alarm,  and  insisting  upon  -the  return 
of  the  vessel  at  one  o'clock,  did  so,  as  is  shown  by  the  captain, 
after  they  had  been  exerting  themselves  for  some  time  to  correct 
the  evil. 

The  evidence  of  the  captain  shows,  that  the  barque  leaked 
badly  after  she  returned  to  port,  and  even  while  aground  in  the 
mud  discharging. 

He  also  states  the  extensive  repairs  required  and  the  long  tune 
to  make  them,  which  justified  a  condemnation. 

YI.  It  seems  a  palpable  contradiction  on  its  face,  to  say  that 
at  nine  o'clock  the  vessel  was  able  to  meet  the  ordinary  wave3 
of  the  sea,  when,  perhaps,  at  half-past  nine,  or  so  soon  as  she  did 
meet  them,  she  became  leaky  and  unseaworthy.  The  learned 
Judge  in  his  charge  to  the  jury,  evidently  considered  that  nothing 
but  ordinary  perils  were  apparent  upon  the  evidence. 


<..  ..^  -^ 
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Vn.  In  looking  over  the  earlier  cases  in  this  State  lilwhiefi^ 
the  Courts  have  held  that  unseaworthiness  existed  as  an  inference 
of  law,  it  is  beUeved  none  will  be  found  more  clear,  if  as  much 
80,  upon  the  undisputed  &ct8,  as  this  one.  (See  among  others, 
Iblcotr.  The  OomTnerciai  Insurance  Oompam/y  2  John.,  124;  Judge 
Sfekceb's  Opinion,  id.,  128 ;  Warren  v.  Unitoi  Insaranoe  Com* 
font/f  2  John.  Cas.,  281 ;  Myers  y.  The  Qirard  Insurance  Com- 
pany,  2  Casey,  Penn.  State  R,  192.) 

Yin.  It  is  submitted  with  some  confidence,  that  this  is  a  pro* 
per  case  for  the  exercise  of  the  discretion  of  the  Court^  to  correct 
the  errors  of  a  jury  by  granting  a  new  trial. 


r.  0.  De  Forest^  for  respondents. 

L  The  seaworthiness  of  a  ressel  is  in  all  oases  a  question  of 
&ct,  and  is  peculiarly  a  question  for  a  jury  to  pass  upon.  (1  Ar* 
nould  on  Ins.,  689 ;  Foster  v.  Steek,  3  Bing.  N.  C,  892 ;  Sneihen 
T.  Memphis  Ins.  Oo.^  8 La.B.,  474;  Rugely  y.  San  MuL  Ins.  Co.^ 
7  id.,  279 ;  I^itrick  y.  HaUstt,  1  John.,  245.) 

n.  It  appears  that  the  leak  was  occasioned  by  stress  of  weather; 
that  while  the  yessel  was  under  all  sail,  the  wind  increased  sud- 
denly with  a  sea,  and  the  sea  increasing  at  the  same  time,  it  caused 
her  to  labor  heayily  and  jump  into  the  sea,  and  during  this  period 
the  leak  commenced. 

Its  effect  was  such  that  the  foremast,  main-topsail-yard,  and 
other  spars,  were  sprung,  &c. 

One  of  the  head-knees  was  started,  and  one  sprung. 

The  charge  of  the  Judge  was  sufficiently  fayorable  to  the 
defendants,  and  was  not  complained  of.  The  order  should  bo 
affirmed. 

BoBEBTSOK,  J.  The  expenses  sought  to  be  recoyered  in  this 
case,  for  transhipping  and  carrying  to  its  destination  the  cargo 
which  formed  the  subject  of  insurance,  grew  out  of  damage  to 
the  vessel  carrying  such  cargo  on  the  yoyage  insured.  Such 
damage  appears  to  haye  been  occasioned  by  a  leak  created  during 
the  first  four  hours  of  such  yoyage ;  after  which  time  she  returned 
to  port  The  answer  sets  up  unseaworthiness  in  the  yessel  at  the 
time  of  her  leaying  port  on  such  yoyage,  and  denies  the  loss  by 
perils  of  the  sea  insured  against,  as  alleged  in  the  complaint 
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On  the  trial,  a  motion  to  dismiss  the  coznplaint,  on  the  giound  of 
a  want  of  seaworthiness  and  a  fSEolure  to  prove  a  loss  by  perils 
insured  against,  was  denied,  to  which  an  exception  was  taken. 
The  question  of  seaworthiness,  as  well  as  loss  bj  proper  perils, 
was  left  to  the  jury,  who  found,  on  a  special  question  to  that 
effect,  that  the  vessel  was  seaworthy  wh^n  she  left  port 
.   The  inadequacy  of  the  perils  encountered  to  produce  the  sea- 
damage  in  question  to  a  seaworthy  vessel,  was  relied  upon  by  the 
defendants  to  establish  unseaworthiness,  to  which  they  added 
evidence  of  age  and  the  character  of  the  materials  of  which  the 
vessel  was  built,  and  of  worm-holes  in  her  planking  above  the 
copper.    The  plaintiff  established  the  thorough  repair  of  the  ves- 
sel at  the  port  which  she  left  on  her  previous  voyage  to  the  port 
ttom  which  she  sailed  on  the  voyage  in  question ;  also  her  sound 
appearance  and  tightness  before  starting ;  and  claimed  firom  that, 
with  the  perils  encountered  as  described  by  her  Captain,  and  the 
damage  thereby  done  to  her  masts  and  spajs,  indicating  their 
violence,  to  have  established  injury  by  extraordinary  perils  to  a 
seaworthy  vessel.    It  will  thus  be  seen  that  the  degree  of  vio- 
lence of  the  perils  is  material  to  either  view,  and,  in  effect^  the 
essential  point  of  the  case,  as  there  is  no  direct  evidence  of  unsea- 
worthiness.   If  she  was  unseaworthy,  the  leak  may  be  fally 
accounted  for  without  extraordinary  perils:  on  the  other  hand, 
if  the  perils  were  extraordinary,  the  deduction  of  unseaworthi- 
ness from  the  fiu^ts  proved  is  not  necessary  to  aoeount  for  the  leak. 

From  these  views  it  results  that  the  exception  to  the  reftisal  to 
diaouss  the  complaint  covers  the  same  ground  as  the  objectioD 
made  to  the  verdict,  that  it  is  against  the  weight  of  evidence  or 
without  evidence ;  for  if  the  evidence  was  such,  as  that  the  jury 
might  find  a  verdict  therefrom  against  the  defendants,  it  would 
be  enx)r  to  set  aside  their  verdict  upon  the  ground  of  being 
without  or  against  evidence,  when  there  is  no  oonfiict  of  testi« 
mony,  as  to  the  perils  encountered  or  their  result  This  brings 
US  to  the  question  whether  the  evidence  offered  by  the  plaintifi 
of  extraordinary  perils,  such  as  those  insured  against,  was  enough 
to  go  to  the  jury  upon  the  question  of  unseaworthiness  as  well 
as  of  such  perils. 

The  question  of  unseaworthiness,  which  has  been  sometimes 
said  to  be  a  question  of  law,  was  determined  in  this  Court  in  llie 
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case  of  Skerioood  v.  Buggies^  (2  Sand.  S.  C.  R.,  55,)  to  be  a  question 
of  fact ;  still  as  a  fact,  it  may  require  control  b j  the  Court  of  ibe 
evidence  to  sustain  it  It  has  been  supposed  that  the  cases  in 
the  House  of  Lords  in  England,  of  Watson  v.  Clark,  (1  Dow., 
844,)  Parker  v.  Potts,  (8  id.,  28,)  and  Douglas  y.  ScaugaU,  (4  id.j 
269 ;)  as  well  as  that  of  Oort  and  atiother  v.  Delaware  Insurance 
(hmpcmy,  (2  Wash.  C.  C.  R,  875,)  in  a  Federal  Court,  and  of 
TMoot  Y.  Comrnercial  Insurance  Company,  (2  John.,  124,  467,)  in 
our  own  courts,  support  the  doctrine  of  seaworthiness  being  a 
question  of  law,  although  in  the  last  case  a  verdict  by  a  jury 
was  finally  sustained.  It  is  true,  that  the  &ct  of  the  Courts 
undertaking  to  inquire  in  those  cases  into  the  character  of  the 
perils  proved,  and  their  determination  that  they  were  not  sui&* 
dent  to  have  injured  a  seaworthy  vessel,  may  be  construed  into 
a  decision  that  seaworthiness  is  a  question  of  law ;  but  no  such 
principle  is  declared.  It  is  not  claimed  in  any  of  them  that  the 
Court  is  to  be  deemed  possessed  of  sufficient  knowledge  of  natiti- 
eal  matters  to  instruct  a  juiy  in  all  cases  whether  the  perils 
proved  were  within  the  policy  and  could  produce  the  damage 
complained  of  to  a  seaworthy  vessel,  it  is  only  assumed  that  the 
Court  possess  sufficient  knowledge  to  be  able  to  say  that  the 
perils  proved  to  have  been  encountered  in  some  cases  were  not 
sufficient  to  injure  a  seaworthy  vessel ;  as  it  is  matter  of  almost 
common  knowledge  that  even  the  winds,  necessary  to  cany  a 
vessel  on  her  voyage,  which  are  ordinarily  encountered,  produce 
some  commotion,  and  perhaps  enough  to  terrify  a  landsman, 
even  by  description.  Lord  Eldon,  in  the  case  of  Watson  v. 
Ckark^  appeals,  I  may  say,  to  his  own  ignorance  of  nautical  mat> 
ters,  for  he  frankly  confesses  bis  want  of  skill  in  them  when  be 
says  that  ''  he  should  not  be  much  afraid  though  he  heard  seamen 
kUkmg  of^  such  perils  as  were  testified  to  in  that  case,  viz., 
"fiesh  gales  and  squally  weather."  I  can  see  no  reason  why 
CSourts  which  are  every  day  called  upon  to  pass  upon  questions 
of  collision,  freight,  salvage  and  marine  insurance,  may  not 
be  presumed  to  have  some  knowledge  of  the  nature* of  the 
elements,  which  are  the  instruments  and  subjects  of  such  torts 
and  contracts ;  particularly  when  they  are  merely  called  upon  to 
ixiteToept  immaterial  evidence  upon  its  passage  to  the  jury,  who 
being  engaged  in  different  occupations,  may  not  have  any  know- 
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ledge  of  what  is  or  is  not  an  extraordinary  disturbance  of  sea 
and  air,  and  to  whom  even  the  perils  testified  to  in  the  cases  I 
have  cited  might  seem  unduly  great. 

It  may  be  contended  that  it  is  impossible  to  draw  the  boun- 
dary line  between  extraordinary  and  ordinary  perils  of  the  ocean, 
and  the  Court  cannot  so  define  it  as  to  guide  the  jury.  The  same 
difficulty  however  exists  in  many  questions  arising  in  litigated 
cases,  such  as  reasonableness  of  time  or  distance,  the  sufficiency 
of  the  reason  for  not  delivering  chattels  mortgaged  or  sold,  and 
probability  of  cause  for  a  complaint  before  a  magistrate ;  in  such 
cases  it  is  easy  to  define  the  extremes  which  are  of  one  or  the 
other  classes,  but  within  them  when  the  cases  come  down  to 
doubtful  ones,  they  should  be  left  to  the  jury.  In  this  division, 
hpwever,  of  perils,  there  is  always  a  resource  in  cases  in  which 
the  Court  is  doubtful,  as  experts  may  be  called  in  to  pass  upon 
those  proved,  to  assist  the  jury  in  coming  to  a  conclusion.  An 
extreme  case  will  test  the  principle.  No  one  will  contend  that 
the  fact  of  a  vessel  merely  going  to  sea,  and  having  a  propelling 
breeze  to  drive  her  on  her  course,  would  be  evidence  to  go  to 
the  jury,  of  perils  sufficient  to  cause  her  to  spring  a  leak,  if  so 
the  degree  of  violence  of  the  wind  at  which  such  evidence  may 
be  allowed  to  go  to  a  jury,  must  be  regulated  by  the  Court 

The  perils  relied  upon  in  this  case  are  clearly  described.  The 
leak  and  its  commencement  during  such  perils,  are  clearly  given. 
Other  injuries  to  the  mast,  spare  and  rigging,  discovered  after 
the  return  of  the  vessel  into  port,  are  all  in  evidence  and  before 
us,  and  there  is  no  conflict  of  testimony  in  regard  to  them.  So 
that  there  is  no  difficulty  in  determining  whether  the  facts  thus 
proved  could  establish  perils  insured  against,  encountered  by  a 
seaworthy  vessel  in  this  case. 

The  vessel  in  this  case  returned  into  port,  after  going  about 
twenly-five  to  thirty  miles  to  sea,  during  four  hours,  and  arrived 
in  port  three  days  after  she  sailed ;  the  character  of  the  weather 
and  her  action  on  her  return  are  not  given.  She  started  under 
full  sail,  while  a  heavy  swell  was  heaving  in  from  the  south- 
ward, "  but  the  wind  increased  suddenly,  and  the  sea  increasing 
at  the  same  time,  caused  her  to  labor  and  jump  into  the  sea"; 
this  apparently  immediately  followed  the  increase  of  wind  and 
waves,  but  how  long  such  "labor  "and.  "jumping"  continued 
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does  not  appear.  After  it,  the  vessel  was  found  to  take  in  water. 
Sail  was  then  taken  in,  and  the  canvas  reduced,  until  only  two 
topsails  remained ;  but  when,  during  what  time  or  why,  does  not 
appear.  A  leak  then  began ;  when,  does  not  appear,  but  which 
remained  about  the  same  after  shortening  sail ;  the  place  of  that 
leak  was  never  found,  notwithstanding  three  surveys,  after  her 
return.  There  is  a  singular  want  of  definiteness,  minuteaess  and 
particularity,  in  the  description  by  her  captain,  the  only  witness 
examined  as  to  the  perils,  of  what  occurred  during  the  four 
hours  before  the  vessel  changed  her  course  back.  No  account  is 
given  when  or  how  her  masts  were  sprung,  or  to  what  extent 
she  labored  or  jumped.  The  wind  is  described  as  being  merely 
a  "  strong,  double-reefed  topsail  breeze,"  not  a  gale  or  a  storm ; 
the  very  fact  of  calling  it  a  breeze,  and  giving  it  a  special  charaO" 
ter,  goes  to  show  that  it  was  one  of  not  an  unoonmxon  kind ;  and 
that  it  was  one  which  was  taken  advantage  of,  although  with 
diminished  canvas.  All  the  cases  I  have  cited  show  greater 
perils  than  these,  and  no  one  can  doubt  that  the  ocean  has  been 
traversed,  myriads  of  times,  in  perfect  safety  with  such  a  breeze ; 
and  few  seamen  would  hesitate  to  encounter  a  similar  one  on 
every  voyage.  But  it  may  be  said,  the  springing  of  the  fore- 
mast maintopsail-yard  and  maintopmast-fid,  stranding  of  top- 
gallant-backstays and  loss  of  tressle-trees,  with  the  starting  of  a 
head-knee,  prove  the  violence  of  the  wind,  which  would  be  true, 
if  they  occurred  before  her  changing  her  coarse  towards  the  port 
of  departure,  and  before  the  leak,  which  was  as  violent  at  the 
beginning  as  at  the  end  of  the  blow.  We  have  no  information 
as  to  the  state  of  the  weather  on  her  return  to  port  Such  injuries 
might  have  been  the  result  of  having  old  timber,  spars  or  rigging, 
the  rusting  of  bolts  or  fastenings,  or  a  heavily-laden  vessel,  with 
a  leak,  at  the  rate  of  twelve  inches  an  hour,  pitching  and  rolling 
in  the  trough  of  the  sea.  The  leak  is  the  turning  point  in  the 
history  of  the  vessel;  if  the  violence  of  the  winds  and  waves  was 
sufficient  to  have  created  it  in  a  seaworthy  vessel,  the  plaintifib 
are  entitled  to  recover ;  but  there  is  no  evidence  to  prove  it  I  do 
not  think,  therefore,  it  is  any  stretch  of  the  prerogative  of  the 
Court  to  assume  to  know  enough  of  nautical  matters  to  hold  that 
such  a  leak  could  not  be  created,  by  such  a  breeze,  in  a  seaworthy 
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Tessel,  and  that  there  was  no  evidence  of  fiuch  perils  as  were 
insured  against 

The  judgment,  therefore,  must  be  reversed,  with  costs;  leaving 
the  defendant  the  right  to  a  new  trial. 

BoswoBTH,  Ch.  J.  I  understand  the  rule  to  be  as  stated  in 
Amould,  (vol.,  1,  p.  686,  §255,)  that  where  a  ship  becomes  so  leaky 
or  disabled  as  to  be  unable  to  proceed  on  her  voyage,  soon  after 
sailing  on  it,  and  this  cannot  be  ascribed  to  any  violent  storm,  or 
extraordinary  peril  of  the  seas,  the  fair  and  natural  presumption 
is,  that  it  arose  from  causes  existing  before  her  setting  out  on 
her  voyage,  and  consequently  that  she  was  not  seaworthy  when 
she  sailed. 

In  this  case  no  violent  storm  or  extraordinary  peril  was 
shown. 

The  jury  found  specially  that  the  vessel  "  was  seaworthy  for 
her  proposed  voyage,  when  she  left  BiOj  at  9  o'clock  in  the 
morning."  This  was  so  found,  contrary  to  the  evidence  and  to 
the  conclusion  which  the  law  draws  from  it 

As  I  read  the  charge,  I  infer  that  the  Judge,  before  whom  the 
action  was  tried,  had  a  very  clear  opinion  that  the  defendants 
were  entitled  to  a  verdict;  tod  that  any  one  hearing  the  chai^ 
could  not  fail  to  discover  that  such  was  his  opinion. 

In  this  view  the  verdict  is  against  evidence,  contrary  to  law 
and  the  charge  of  the  Court  It  should  be  set  aside,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

Ordered  accordingly. 


Howard  Bakxing  Company,  Plaintiff,  v.  Fredebiok  W. 

Welghhan,  Defendant 

1.  The  Uma  fide  indorsee  of  a  bill  of  exchange  reoeived  bj  him  ibr  Tahie^ 
without  notice  when  ao  received  that  it  is  accepted  for  the  accommodadon 
of  the  drawer,  has  the  right  to  treat  the  parties  thereto  as  liable  to  him  in 
the  maoDer  and  order  and  to  the  same  extent  as  is  j^rima  facte  the  legal 
import  of  their  several  positions  upon  the  bill 

2L  Hence,  a  release  or  discharge  of  the  drawer  by  such  indorsee  wHl  net 
affect  the  liability  of  the  acceptor. 
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3.  Small  fdease  of  ibo  drawer  will  not  discbai^  ihp  aooeptor^  althoagli  the 
indorsee  when  he  gives  the  release  has  knowledge  that  the  bill  was  ac- 
cepted without  consideration,  for  the  accommodation  of  such  drawer. 

4.  It  seems  that  such  release  of  the  drawer  would  not  discharge  the  acceptor 
eren  though  the  indoraee  knew  when  he  received  the  bill,  that  it  was  ac- 
cepted without  conaderation,  for  the  drawer's  accommodation. 

And  that  the  fact  that  as  between  drawer  and  acceptor,  the  latter  has  the 
lights  of  a  surety  for  the  former,  in  no  manner  affects  the  rights  of  the 
holder  of  a  bill,  or  the  liability  of  the  parties  respectively  to  him. 
(Before  HoTncAic  and  Woodbutf,  J,  J.) 

Heard,  November  17tb,  1859;  decided,  March  10th,  1860. 

Tms  case  was  brought  to  a  Hearing  upon  exceptions  taken  by 
the  defendant  on  the  trial  thereof  before  Mr.  Justice  Slosson, 
on  the  22d  day  of  June,  1859,  which  exceptions  were  ordered  to 
be  heard  in  the  first  instance  at  the  General  Term,  the  judgment 
to  be  in  the  meantime  suspended. 

The  action  was  brought  by  the  plaintiff  as  indorsee  of  a  bill 
of  exchange  drawn  by  Bobert  Ayres,  residing  in  Boston,  Massa- 
chusetts, upon  the  defendant  in  New  York,  payable  to  the  order 
of  Benjamin  B.  Pool,  accepted  by  the  defendant  and  by  the 
payee  indorsed  before  its  maturity  to  the  plaintiff,  of  which  the 
following  is  a  copy : 

"$4,290.0a  "BosTOK,  March  80, 1867. 

"  Four  months  after  date,  pay  to  the  order  of  Mr.  Benjamin  B. 
Pool,  forty-two  hundred  and  ninety  dollars  value  received,  which 
place  to  account  o^  Yours,  &c., 

"  R  Aybes. 

"To  F.  W.  Wblchman,  New  York." 

The  pleadings  and  the  proofs  given  on  the  trial  sufficiently 
appear  by  the  following  statement : 

The  plaintiff  is  a  Banking  Corporation,  in  Boston,  Massachu* 
setts.  The  defendant  resides  in  New  York.  On  the  SOth  March, 
1867,  Bobert  Ayres  of  Boston,  Massachusetts,  drew  his  bill  of 
exchange  on  defendant  for  $4,290,  payable  four  months  after 
date^  to  the  order  of  B.  B.  Pool,  whidi  bill  the  defendant  ac- 
o^ted,  for  the  accommodation  of  Ayres,  and  upon  the  agree- 
ment that  Ayres  should  pay  it  at  maturity.  Ayres  delivered 
the  bill  to  Pool,  (the  payee,)  in  part  payment  for  beef  purchased 
BoBW.— Vou  YL  36 
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from  him,  and  Pool,  on  20th  May,  1857,  indorsed  and  delivered 
the  bill  to  plaintiff  who  discounted  it,  and  paid  him  the  money 
therefor. 

This  action  was  commenced  in  August,  1857.  Defendant  on 
the  17th  September,  1867,  put  in  his  answer,  (of  which  a  copy 
was  served  in  the  city  of  New  York  on  plaintiff's  attorney  in  the 
action,)  and  therein,  among  other  things,  averred  "  iJiat  he  accepted 
said  biU  of  exchcungej  vnthoiU  any  consideration  whatsoever,  for  the 
benefit  and  at  the  request  of  the  said  Ayres." 

On  8d  August,  1857,  Ayres,  (the  drawer  of  said  bill,)  at  Bos- 
ton, in  Massachusetts,  petitioned  for  a  discharge,  under  the  insol- 
vent law  of  that  State,  and,  on  the  18th  February,  1858,  such 
discharge  was  granted. 

The  plaintiff,  on  the  11th  February,  1868,  proved  a  debt 
against  Ayres'  estate,  in  insolvency,  for  the  amount  of  this  biU 
in  question,  and  afterwards  received  a  dividend  thereon,  amount- 
ing to  $389.02,  which  is  indorsed  and  credited  on  the  bill. 

After  said  claim^  was  proved  and  allowed  against  the  estate, 
plaintiff  on  or  before  the  12th  of  February,  1858,  voluntarily 
assented  to  Ayres'  receiving  his  certificate  of  discharge ;  and  the 
Court  of  Insolvency  thereupon,  in  accordance  with  the  laws  of 
the  said  State  of  Massachusetts,  granted  to  him  an  absolute  dis- 
charge from  all  his  debts  which  had  been  or  should  be  proved 
against  his  estate,  and  &om  all  which  are  provable  under  the 
laws  of  that  State,  which  are  founded  upon  any  contract  made 
therein. 

No  point  was  taken  on  the  trial  that  this  discharge  was  not 
in  conformity  with  the  laws  of  Massachusetts,  or  that  it  was  not 
operative  and  legal  to  discharge  Ayres  from  any  liability  to  the 
plaintiff  upon  the  said  bill. 

On  27th  May,  1868,  defendant  put  in  a  supplemental  answer, 
stating  the  above-mentioned  fiEusts,  in  relation  to  said  proceedings, 
and  the  dischaige  of  Ayres,  under  said  insolvent  law,  alluring 
that  plaintiff,  at  the  time  of  receiving  said  bill  of  exchange  and 
at  the  time  of  proving  said  daim,  had  notice  that  defendant  ac- 
cepted said  bill  without  consideration,  and  for  the  accommodatioa 
of  Ayres,  and  insisting  that,  by  reason  of  the  matters  so  pleaded, 
defendant  was  discharged  from  all  liability  to  plaintiff  on  the 
bill,  as  acceptor  thereof,  or  otherwise. 
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The  insolyent  laws  of  Massachusetts  were  put  in  evidence,  and 
the  aforesaid  proceedings  in  insolvency,  and  the  discharge  of  the 
said  Ajres  upon  the  assent  of  the  plaintiff  and  certain  other  of 
his  creditors,  without  which  assent  it  is  conceded  no  such  dis- 
charge could  have  been  granted  by  the  Court. 

The  insolyent  laws  of  Massachusetts  under  which  the  discharge 
was  granted,  provide  "  that  no  discharge  of  any  debtor  under  this 
ad  diaU  release  or  diadvarge  any  person  who  may  he  liable  for  the 
same  dAt,  as  a  partner^  joint  contractor ^  indorser,  surety j  or  otherwise^ 
for  or  vnth  the  debtor" 

As  evidence,  that  when  the  plaintiff  assented  to  the  discharge 
of  Ayres,  the  plaintiff  had  notice  that  the  bill  in  suit  was  ac- 
cepted by  the  defendant  for  the  accommodation  of  Ayres,  (the 
drawer,)  and  without  consideration,  the  defendant  relied  upon  the 
original  answer  in  this  action,  and  the  service  thereof  in  the  city 
of  New  York  on  the  plaintiff's  attorney  herein  on  the  17th  of 
September,  1867,  before  such  assent  was  given;  in  which  answer 
the  &ct  was  averred,  as  above  set  forth*  No  other  evidence  was 
given  or  offered,  that  the  plaintiff,  at  the  time  of  discounting  the 
bill,  or  at  the  time  such  assent  to  Ayres'  discharge  was  given, 
had  any  knowledge  or  notice  that  the  bill  was  an  accommodation 
bill,  or  that  it  was  not  accepted  upon  full  consideration  received 
by  the  defendant. 

There  was  no  conflicting  evidence,  and  the  Judge  charged  the 

That  it  appeared, 

1.  That  the  bill  in  question  was  accepted  by  the  defendant  for 
the  accommodation  of  Bobert  Ayres,  who  was  bound,  as  be- 
tween himself  and  Welchman,  to  protect  and  take  it  up. 

2.  That  said  bill  was  received  by  Benjamin  B.  Pool,  the  payee 
therein  named,  for  full  and  valuable  consideration  by  him  paid 
to  said  Ayres  therefor. 

8.  That  said  bill  was,  by  said  Pool,  indorsed  and  delivered  to 
the  plaintiff  before  it  was  due,  for  full  and  valuable  consideration 
then  paid  by  the  plaintiff  to  him  therefor;  and  that  as  matter 
of  law,  for  the  purpose  of  this  trial  and  with  a  view  to  an  adju- 
dication of  the  question  by  the  General  Term,  he  should  charge : 

Ist  That  by,  under  or  in  consequence  of  the  proceedings  taken 
by  Ayres  under  the  insolvent  laws  of  Massachusetts,  the  consent 
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of  the  plaintiff  to  his  discharge  and  the  discharge  granted  tmder 
such  proceedings,  the  defendant  was  not  discharged  or  released 
from  his  liability  to  pay  to  the  plaintiff  the  amount  remaining 
due  and  now  claimed  to  be  recovered  on  this  Bill  of  Exchange. 

(To  which  decision  and  charge,  the  counsel  ibr  the  defendant 
excepted.) 

2d.  That  the  plaintiff  was  entitled  to  recover  in  this  action 
against  the  defendant,  the  amount  appearing  to  be  due  on  said 
Bill  of  Exchange,  and  now  claimed.  ($4,508.48.) 

(To  which  last  decision  and  charge,  the  counsel  for  the  defend- 
ant  excepted.) 

The  jury,  under  said  charge  and  instruction  of  the  Court,  found 
a  yerdict  for  the  plaintiff,  for  four  thousand  fiye  hundred  and 
eight  dollars  and  forty-eight  cents.  ($4,608.48.) 

E,  W.  StougJUorij  for  the  defendant 

I.  As  between  the  defendant  and  Ayres,  the  latter  was  the 
acceptor,  and  primarily  liable  to  pay  the  bill,  whilst  the  former 
occupied  the  relation  of  drawer  merely.  No  authority  need  be 
cited  to  sustain  this  proposition. 

II.  It  is  well  settled,  that  a  discharge  of  acceptor  or  maker  by 
the  holder  of  a  bill  or  note,  without  the  consent  of  the  drawers 
or  indorsers,  operates  to  discharge  the  latter  also.  {MbUram  y. 
MUs,  2  Sandf.  S.  C.  R,  189.) 

And  the  fact  that  such  assent  is  given  to  a  discharge,  under 
the  insolvent  laws  of  a  State,  does  not  prevent  this  result  {Lynch 
V.  Reynolds^  16  Johns.,  41.) 

m.  It  is  admitted  that  the  holder  may  discharge  the  indorser 
of  a  bin,  without  affecting  his  right  to  resort  to  the  acceptor; 
and  that  he  has,  in  the  absence  of  notice  to  the  oontraiy,  a  right 
to  presume  that  the  actual  relation  of  the  parties  to  a  bill,  is  that 
which  is  indicated  by  the  positions  upon  it  of  their  respective 
names. 

In  this  case,  however,  the  plaintiff  had  notice  before  signing 
the  petition  or  assent  to  the  discharge  of  Ayres,  that  he  was  in 
fact  the  acceptor  of  the  bill,  and  from  thenceforward  the  plain* 
tiff  had  no  right  as  holder  thereof  to  assent  to  such  discharge. 
{Seymour  v.  Minium^  17  J.  R,  169 ;  Laxton  v.  Peat^  2  Camp.  N. 
P.,  186 ;  OolhU  et  al.  v.  JBaijrA,  S  id.,  281.) 
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lY.  If  it  is  luged  that  the  plainti£^  when  they  received  the 
hill,  did  so  upon  the  £Edth  that  the  liability  of  the  parties  thereto 
was  in  &ct  such  as  it  appealed  to  be  upon  the  &ee  of  the  instmznenty 
and  that  therefore  the  holder  had  a  right  to  deal  with  each  upon 
this  footing  until  the  bill  should  be  paid,  we  answer,  that  the 
assent  to  the  discharge  of  Ayres  in  this  case^  which  was  the  act 
of  the  party  and  not  of  the  law,  did  not  in  the  least  add  to  the 
amount  which  the  plaintifb  were  entitled  to  receive  out  of  his 
estate.  (Insolvent  Laws  of  Massachusetts,  p.  106,  §  9.) 

And  that)  therefore,  to  hold  that  they  had  no  right,  under  the 
circumstances  to  give  such  assent,  is  quite  consistent  with  the 
role  that  they  should  not  be  deprived  of  any  advantage  which 
they  could  have  derived  firom  the  parties  to  the  bill,  upon  the 
assumption  that  their  real  liability  was  truly  indicated  by  the 
position  of  their  respective  names. 

y.  It  will  probably  be  insisted  that  the  proviso  contained  in 
section  7  of  the  act,  declaring  "  that  no  discharge  of  any  debtor 
under  this  act,  shall  release  or  dischai^  any  person  who  may  be 
liable  for  the  same  debt  as  a  partner,  joint  contractor,  indorser, 
surety,  or  otherwise,  for  or  with  the  debtor,"  preserves  to  the 
phuntLGT,  unimpaired  by  the  discharge,  their  right  to  recover 
against  the  defendant. 
This  proviso  can  have  no  such  operation. 
The  bill  was  accepted,  and  payable  in  the  city  of  New  York, 
by  the  defendant,  who  resided  there.  His  rights  and  liabilities 
are  therefore  to  be  determined  and  controlled  solely  by  the  laws 
of  this  State.  {Sanger  v.  Foster^  2  Story's  C.  C.  R,  888 ;  Bett$ 
r.  Bagley,  12  Pick.,  572 ;  8  id.,  194 ;  15  id.,  417 ;  see  §  7  of  Book, 
pp.  36,  86 ;  Van  Hook  v.  WkiOocky  26  Wend.,  43.) 

This  proviso,  therefore,  has  no  other  or  greater  operation  than 
the  same  language  would  have  if  incorporated  into  a  discharge 
exeeated  by  the  holder  of  a  bill  or  note  to  the  acceptor  or  maker; 
and  this  Court  has  decided  that  in  such  cases  a  reservation  of 
liability  is  inoperative,  and  cannot  prevent  the  discharge  of  the 
acceptor  from  operating  to  discharge  the  drawer  and  indoxseiB 
abo.  {Motiram  v.  MUs,  2  Sandf.  S.  C.  R,  189.) 
The  verdict  should  be  set  aside,  and  a  new  trial  granted. 
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Benjamin  W.  Bonney^  for  the  plaintiff. 

I.  The  statement  by  defendant,  in  his  first  answer,  that  he 
accepted  said  bill  without  consideration,  is  not  sufficient  to  charge 
plaintiff  with  notice  of  that  fact  There  is  no  pretense  that 
plaintiff  ever  saw  that  answer,  or  any  copy  of  it,  or  was  informed 
of  its  contents ;  and  service  of  the  answer  on  plaintiff's  attorney 
in  the  action  is  not  notice  to  plaintiff,  or  any  other  person,  of  any 
&ct  stated  in  the  answer,  except  for  the  purposes  of  the  trial  of 
that  cause. 

n.  When  this  bill  was  proved  as  a  debt  against  the  estate  of 
Ayres,  in  insolvency,  and  the  consent  given  to  his  discharge, 
plaintiff  had  no  knowledge  or  notice  that  defendant  accepted  the 
bill  for  Ayres'  accommodation,  and  consequently  the  defense 
wholly  feils. 

III.  But  even  if  the  plaintiff  had  received  notice,  at  the  time 
of  discounting  the  bill,  that  defendant  accepted  it  for  the  accom- 
modation of  the  drawer,  Ayres,  the  defense  would  still  fail, 
because, 

1.  The  insolvent  laws  of  Massachusetts,  under  which  the  dis- 
charge was  granted,  provide  "  that  no  discharge  of  any  debtor  under 
this  act  shall  release  or  discharge  any  person  who  may  be  liable  far 
the  same  debt,  as  a  partner,  joint  contractor,  indorser,  surety,  or  other- 
wise,  far  or  with  the  debtor.'^  (Laws  of  Mass.,  1838,  eh.  168,  §7; 
Insolvent  Laws  of  Mass.,  p.  88.) 

2.  The  holder  of  a  bill  or  note  has  tiie  right,  in  all  cases,  to 
treat  the  parties  thereto  as  liable  to  him  in  the  same  manner  and 
order,  and  to  the  same  extent,  whether  he  knows  the  paper  to  be 
acconmiodation  paper  or  not:  as  to  him,  all  the  parties  stand 
liable  as  they  appear  on  the  paper.  (Story  on  Promissory  Notes, 
2d  ed.,  §§418,  428,  424,  426;  Story  on  Bills  of  Exchange,  2d 
ed.,  §§  425,  480 ;  Bank  of  Montgomery  Go.  v.  Walker,  9  Seig.  & 
Kawle,  229 ;  12  id.,  882 ;  Commercial  Bank  v.  Ounningham,  24 
Pick.,  270,  275 ;  Murray  v.  Judah,  6  Cow.,  484 ;  Seymour  v 
Mintum,  17  John.,  169 ;  Fentum  v.  Pocock,  5  Taunt.,  192 ;  Car- 
stairs  V.  JRoUeston,  5  id.,  551 ;  Clopper  v.  Union  Bank,  7  Harris  & 
John.,  92 ;   Tates  v.  Donaldson,  5  Maryland  R,  889 ;  Dunn  v. 
jS^arks,  7  Ind.  E.,  490 ;  Manlcy  v.  Boycot,  18  Eng.  Law  &  Eq.  R., 
851.) 
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8.  The  discharge  of  Ayres  can  in  no  way  affect  the  claim  of 
defendant  against  him  for  the  amount  of  the  bill  in  question,  if 
the  same  shall  be  paid  by  defendant. 

His  claim  will  be,  not  on  the  bill,  but  for  money  paid  for  the 
use  and  account  of  Ayres  after  his  discharge,  and  to  such  claim 
the  discharge  will  be  no  defense.  {Murray  y.  Jvdoih^  supra;  Bush 
V.  Oocper^s  Adm!rSy  18  How.  U.  S.  K.,  82 ;  Leighton  v.  Atkins^ 
85  Maine  B.,  118 ;  Dunn  y.  Sparks^  supra.) 

The  plaintiff  is  entitled  to  judgment  for  the  amoimt  of  the 
yerdict,  with  costs. 

By  the  Court — Hoffman,*  J.  I  pass  over  the  consideration 
of  several  questions  which  have  been  raised  by  counsel.  There 
is  one  upon  which  the  case  must,  I  think,  be  decided  for  the 
plaintiflBs. 

The  proposition  is  stated  with  precision  in  one  of  the  points : 
"The  holder  of  a  bill  or  note  has  the  right,  in  all  cases,  to  treat 
the  parties  thereto  as  liable  to  him  in  the  same  manner  and  order, 
and  to  the  same  extent,  as  they  appear  on  the  instrument,  whether 
he  knows  the  paper  to  be  accommodation  paper  or  not.  As  to 
him,  all  the  parties  stand  liable  as  they  appear  on  the  paper." 

If  this  proposition  is  correct,  then,  as  to  the  present  plaintiff, 
ihe  discharge  of  Ayres,  under  the  insolvent  law  of  Massachusetts, 
with  the  consent  of  the  plaintiff,  was  the  discharge  of  a  surety. 
In  the  strongest  form,  it  amounts  to  the  release  of  a  drawer  of  a 
bill,  or  indorser  of  a  note.  It  is  ineffectual  to  impair  any  right 
against  the  defendant,  the  acceptor  and  principal. 

The  English  cases  cited  by  the  counsel  for  the  plaintiff,  {Fen- 
turn  V.  Pocockj  5  Taunt,  192 ;  Carstairs  v.  BoUesion,  id.,  551 ; 
and  Manley  y.  Boycott  18  Eng.  Law  &  Eq.  R,  851,)  support  this 
condusioiL 

In  the  case  of  Harrison  y.  Cburtauldy  (8  Bam.  &  Adol.,  86  Eng. 
CJom.  Law  R,  vol.  28,  p.  25,)  the  authorities  were  reviewed  upon 
a  case  sent  to  the  King's  Bench  from  Chancery,  for  the  purpose, 
it  seems,  of  ascertaining  whether  Fentum  y.  Pocock  was  considered 
as  law  by  the  Court 

The  case  was.  this :  P.  accepted  a  bill  for  the  accommodation 
of  B.,  the  drawer,  who  indorsed  it  over  as  security  for  a  debt, 
and  afterwards  became  bankrupt    The  indorsee  entered  into  an 
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agreement  with  the  assignees  for  purchasing  part  of  the  bank- 
rupt's property,  and  for  the  arran^^toient  of  some  claims  which 
he,  the  indorsee,  had  upon  the  estate ;  %nd  he  afterwards  gave 
the  assignees  a  release  of  all  demands,  no  mention  being  made, 
during  the  transaction,  of  the  bill  which  had  been  dishonored. 
The  indorsee  knew  when  he  made  the  agreement,  but  did  not 
know  when  he  took  the  bill,  that  it  was  accepted  for  accommoda- 
tion. 

The  four  Judges  of  the  King's  Bench  certified  that  the  holder 
was  entitled  to  recover  from  the  acceptor. 

It  would  be  difficult  to  find  a  case  more  exactly  parallel  with 
the  one  before  us. 

This  rule  is  recognized  in  «7bne»  v.  Broadhurst^  (9  Com.  Bench 
B.,  178,)  and  to  some  extent  in  Hartley  v.  Manlxm^  (5  Q.  B.  B^ 
247,)  as  also  by  Pabke,  J.,  in  Price  v.  Edmonds^  (10  Barn.  &  Cress, 
578,)  who  speaks  of  the  decision  in  Fentum  y.  Pocock  "  as  good 
sense  and  good  law." 

In  Murray  v.  Judak,  (6  Cow.,  484,)  the  Court  recognize  Fenttm 
V.  Pocock,  and  Carsiairs  v.  BoUeston, 

In  Seymour  v.  lixntum,  (17  John.,  170,)  a  note  of  the  plaintiff 
was  lent  to  the  defendant  and  his  partner,  who  indorsed  it,  and  it 
was  discounted  by  the  Bank  of  New  York  for  the  aooommoda- 
tion  of  the  Mintums,  the  Bank  not  knowing  its  character.  The 
Bank  had  released  the  Mintums.  It  was  held  that  the  com- 
pounding with  the  indorser,  with  the  consent  of  the  drawer,  did 
not  discharge  the  latter.    This  was  the  main  point  decided 

Judgment  should  be  entered  for  the  plaintiff. 

Ordered,  judgment  for  the  plaintiff  on  the  verdict^  with  his 
costs. 
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Sdcok  H.  CoLaROYE,  Plaintiff  and  Respondent,  v.  Samuel  W. 
Tallmados,  Defendant  and  Appellant 

1.  In  an  action  wherein  the  oomplaint  alleges  a  purchase  by  the  defendant 
of  a  firm's  property,  on  a  promise  to  prosecute  business  with  it  for  a  year, 
then  sell  it^  and  apply  the  proceeds  and  the  profits  of  such  business  to  pay 
all  of  said  firm's  creditors  equally,  and  that  one  of  said  firm,  at  defendant's 
request^  subsequently  gave  his  individual  notes  to  one  of  such  creditors  on 
a  compromise  of  his  claim  against  the  firm,  and  on  the  defendant's  promise 
to  pay  such  notes,  that  he  had  failed  to  do  so,  and  the  maker  had  been 
compelled  to  pay  them,  (the  plaintiff  suing  as  the  assignee  of  such  maker,) 
it  appearing  on  the  trial  that  there  was  a  written  agreement  between  the 
parties  declaring  the  terms  of  such  purchase,  it  is  error  to  admit  parol 
evidence  to  establish  the  allegations^  by  proving  that  the  contract  actually 
made  was  different  firom  that  expressed  in  the  written  agreement 

2.  Nor  can  a  party  on  a  complaint  containing  only  such  allegations^  and  on 
proof  of  all  the  &cts  alleged,  except  those  of  the  making  of  said  notes  at 
defendant's  request  and  on  his  promise  to  pay  them,  (which  he  fails  to 
prove,)  recover,  though  it  be  proved  that  the  profits  of  said  bumness  and 
the  proceeds  of  the  property  itself  were  sufficient  to  pay  all  the  creditors 
of  said  firm  in  fiill. 

3^  To  recover  on  such  astate  of  fiicts  as  last  stated,  an  action  in  which  all  the 
creditors  of  the  firm  are  parties,  is  necessary. 

(Before  Boswobth,  Ch.  J.,  and  Robebtson,  J.) 
Heard,  February  14 ;  decided,  March  10, 1860. 

This  ia  an  appeal  by  the  defendant  from  a  judgment  entered 
on  the  report  of  John  M.  Eager,  as  Beferee. 

The  complaint,  verified  February  7th,  1867,  states  that  about 
February  11,  1852,  Henry  C.  Bowers,  Ealph  L.  Howell,  and 
John  J.  TaUmadge,  owned  the  Western  Lake-Boat  Line  of  Canal 
Boats,  and  the  Oswego  and  Western  Line  of  Canal  Boats,  and 
composed  the  firms  of  Bowers,  Tallmadge  &  Company,  and  B.  L. 
Howell  &  Company.  That  on  that  day,  being  embarrassed  and 
unable  to  prosecute  the  business  of  said  Canal  Boat  Lines,  they 
sold  and  assigned  all  the  property  of  said  firms  to  the  defendant 
"upon  the  conditions  and  for  the  uses  and  purposes,"  that  he 
should  take  the  property  at  a  valuation  of  $28,000,  prosecute 
the  business  through  the  season  of  1852,  then  sell  the  property 
BoBw.— Vou  VI.  37 
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to  the  best  advantage ;  divide  the  procjeeds  of  it  and  the  profits 
of  the  business  equally  among  the  creditors  of  said  firms,  the 
defendant  agreeing  to  perform  said  services  without  charge,  in 
consideration  of  love  and  natural  affection  for  his  brother,  John 
J.  Tallmadge.    That  the  defendant  took  possession  of  all  of  said 
property,  and  carried  on  the  business  during  1852,  and  then 
sold  the  property  to  the  best  advantage.    That  the  proceeds  of 
it  and  the  profits  of  the  business  was  more  than  enough  to  pay 
all  of  said  creditors  in  full.    That  the  Suffolk  County  Mills  had 
a  claim  against  Bowers,  Tallmadge  &  Company,  for  about  $2,500, 
and  brought  suit  thereon  in  June,  1852.    Before  it  was  tried,  and 
before  the  defendant  sold  the  assigned  property,  be  and  said 
firm  settled  said  claim.    That  Bowers,  at  the  instance  and  request 
of  the  defendant,  gave  his  two  notes  to  the  Suffolk  County  Mills 
for  $275  each,  dated  the  17th  of  February,  1854,  in  compromise 
and  settlement  of  said  claim ;  and  that  the  defendant  then  and 
there  agreed  to  pay  the  same  out  of  the  assets  and  profits  afore- 
said, and  which  he  had  wholly  failed  and  refused  to  do,  and 
that  Bowers  was  compelled  to  pay  and  did  pay  the  same  in  foil, 
on  or  about  February  17,  1855,  amounting  to  $578.87,  and  that 
on  or  about  the  28th  of  January,  1857,  Bowers  sold  and  assigned 
"  the  aforesaid  demand  to  the  plaintiff  in  this  action,"  and  prays 
judgment  for  $578.87,  with  interest  from  February  17,  1855, 
and  costs. 

The  answer  denies  all  the  material  allegations  of  the  com- 
plaint ;  avers  that  Bowers  prior  to  January  80,  1852,  sold  and 
transferred  all  his  interest  in  said  property  to  said  J.  J.  Tall- 
madge ;  that  the  latter  on  that  day  became  sole  owner  thereof 
and  on  the  11th  of  February,  1852,  sold  and  transferred  the  same 
to  the  defendant  absolutely  and  unconditionally.    That  the  claim 
of  the  Suffolk  County  Mills  was  settled  by  each  member  of  the 
firm  of  Bowers,  Tallmadge  &  Company,  paying  or  securing  his 
one-third  of  the  sum  agreed  to  be  taken  as  a  compromise,  and 
denies  that  the  notes  given  by  Bowers  were  given  at  defendant's 
request,  or  that  he  ever  promised  to  pay  them  as  alleged  or 
otherwise. 

The  Referee  found  the  facts,  substantially  as  stated  in  the 
complaint,  except  that  he  did  not  find  that  the  two  notes  of 
$275  each  were  given  at  the  defendant's  request,   or   that  he 
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ever  promised  to  pay  them.  He  found  that  the  suit  brought  by 
the  Suffolk  County  Mills  "was  settled  by  said  Bowers,  J.  J. 
Tallmadge  and  Howell,  by  said  Bowers  giving  to  said  Mills  his 
two  notes  for  $276  each,  in  discharge  and  release  of  his  liability 
thereon ;  and  that  defendant  gave  his  note  for  $500,  to  procure 
the  individual  discharge  of  said  J.  J.  Tallmadge  therefrom,  and 
said  Howell  gave  his  note  for  $300,  for  the  purpose  of  pro- 
curing his  individual  discharge  therefirom,"  and  that  defendant 
"  advised  said  Bowers  before  said  Bowers  gave  his  notes,  that  he 
could  procure  his  individual  discharge  from  the  debts  of  Bowers, 
Tallmadge  &  Company .''  He  also  found  that  the  transfer  of  the 
property  to  the  defendant,  was  made  February  11th,  1852,  by  a 
paper  writing,  (marked  Exhibit  D.,)  and  that  defendant  did  not 
pay  the  consideration  money  therein  mentioned,  "in  thecapa* 
dty  of  vendee,  if  at  all."  He  found,  as  conclusions  of  law :  Mrst^ 
that  the  plaintiff  is  subrogated  to  all  the  rights  of  tiis  assignor 
in  the  chum,  for  the  recovery  of  which  this  action  is  brought. 
Socondj  that  he  is  entitled  to  recover  from  defendant  the  amount 
which  said  Bowers  paid  upon  said  two  notes  a;nd  the  interest 
thereon,  to  wit :  the  sum  of  $708.TVir-" 

The  assignment  by  Bowers  to  the  plaintiff  is,  in  terms,  of 
"a  certain  debt  due  me  (Bowers)  from  Samuel  W.  Tallmadge, 
amounting  to  the  sum  of  $550  for  money  paid  at  the  special 
instance  and  request  of  said  Samuel  W.  Tallmadge  to  the  Suf- 
folk County  Milla 

The  transfer  to  the  defendant  of  the  property  mentioned  in 
the  complaint  was  by  an  instrument  in  writing,  dated  February 
11, 1852,  (marked  Exhibit  D.,)  and  purported  to  be  made  for  the 
sum  of  $23,000,  in  hand  paid.  By  this  paper  the  property  is 
sold  and  transferred  unconditionally.  By  written  contract  dated 
February  11,  1852,  reciting  the  transfer  of  said  property  to  the 
defendant,  the  latter  agrees  to  pay  the  $23,000  in  his  notes,  "for 
such  sums  as  they  "  (Bowers,  Tallmadge  k  Co.,)  "  should  desire 
and  upon  request " ;  one-half  of  the  aggregate  amount  to  be 
payable  in  one  year,  and  the  other  half  in  two  years,  without 
interest  The  defendant  produced  evidence  tending  to  show 
that  all  of  such  notes  had  been  given  by  him  on  or  before 
April  SO,  1852,  and  that  he  paid  the  same. 


292  CASES  IN  THE  SUPERIOR  COURT. 

Colgrove  v.  Tallmadge. 

He  also  proved  written  agreements  between  himself  and 
George  W.  Eogers,  dated  February  11,  1852,  by  which  defend- 
ant sold  to  Eogers  an  equal  undivided  half  of  said  property  for 
$11,500 :  to  be  paid  by  Eogers  furnishing  the  funds  to  pay  at 
maturity  one-half  of  the  purchase  money  notes  given  by  Tall- 
madge, and  by  which  the  two  agreed  to  prosecute  with  said 
property  and  as  partners,  the  transportation  business,  during  the 
year  1852,  and  also  proved  that  they  did  so  prosecute  it 

The  defendant  produced  and  proved  a  written  agreement  be- 
tween himself  and  said  Bowers,  dated  March  20,  1852,  by  which 
Tallmadge  agreed  to  pay  him  ten  sixty -ninths  of  all  the  profits 
he  should  "  realize  from  the  purchase,  year's  business  and  sale 
of  the  assets  "  aforesaid,  provided  Bowers  "  shall  render  me  such 
aid  as  is  reasonable  and  equitable  under  the  circumstances,  in 
conducting  the  year's  business  and  settling  the  affairs"  of  his 
said  late  firms. 

The  Eeferee,  against  the  objection  and  exception  of  the  de- 
fendant, allowed  parol  evidence  of  the  actual  agreement  on 
which  the  property  was  transferred  to  the  defendant,  and  that 
such  agreement  was  as  the  complaint  alleges.  The  verbal  testi- 
mony in  support  of  the  alleged  agreement  was  mainly  that  of 
said  Bowers.  The  details  are  not  here  stated;  the  view  taken  of 
its  effect  is  stated  in  the  following  opinions.  Exceptions  to  the 
report  of  the  Eeferee  were  duly  served.  The  case  contains  writ- 
ten and  oral  evidence  covering  over  one  thousand  folios,  which 
have  no  bearing  upon  the  questions  decided  on  the  appeal ;  and 
do  not  impair  the  force  of  that  previously  stated. 

JS.  W.  TaUmadgej  appellant  (in  person). 

Wm.  G  Hbmfager,  for  respondent 

EoBEBTSON,  J.  The  foundation  of  the  argument  of  the  plain- 
tiff's counsel,  was  a  charge  of  fraud  against  the  defendant  in  ob- 
taining from  a  partnership  composed  of  the  assignor  of  the  claim 
in  controversy  to  the  plaintiff  and  two  others,  an  assignment  of 
their  assets,  upon  trust  or  condition  of  compromising  or  paying 
their  debts,  which  were  far  less  than  the  amount  realized  there- 
from, and  refusing  to  pay  notes  given  by  such  assignor  in  com- 
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promise  of  a  claim ;  no  such  fraud  is  charged  in  the  complaint 
or  made  the  ground  of  the  defendant's  liability ;  but  a  distinct 
contract  is  sued  upon,  made  upon  the  giving  of  such  notes, 
which  is  neither  established  by  the  evidence  nor  found  by  the 
Beferee.  It  is  true  he  finds  adl  other  facts  alleged  in  the  com- 
plaint but  that,  and  makes  the  defendant  liable  upon  two  conclu- 
sions of  law  applied  to  such  findings,  to  wit:  that  if  the  plain- 
tiff's assignor  had  not  made  the  assignment,  he  would  have  been 
entitled  to  recover  the  amount  awarded,  and  that  the  plaintifif  is 
subrogated  to  all  the  rights  of  such  assignor.  As  the  Beferee 
does  not  furnish  us  with  the  intermediate  steps  or  principles  of 
law,  by  which  he  arrives  at  such  a  result ;  it  is  difficult  for  us  to 
conjecture  them. 

The  plaintiff  does  not  represent,  or  profess  to  represent,  any 
creditor  of  the  partnership  in  question,  but  merely  a  claim  of  one 
of  the  members  against  the  defendant    He  is  not,  therefore,  en- 
titled to  recover  by  reason  of  any  supposed  right  of  a  creditor  of 
such  £rm  to  compel  the  defendant  to  carry  out  the  purpose  of  the 
original  transfer  to  him :  if  he  were,  he  could  only  enforce  such 
claim  by  an  action  making  all  the  creditors  parties,  and  founded 
expressly  on  it ;  besides  which,  the  right  of  which  the  plaintiff 
is  assignee,  and  for  which  alone  he  can  sue,  is  a  debt  due  to  his 
assignor  from  the  defendant  for  moneys  paid  by  the  former  to  an 
alleged  creditor  of  his,  at  the  request  of  the  latter.    Nor  can  it 
be  contended,  in  this  case,  that  the  plaintiff  has  been  subrogated 
to  any  rights  of  his  assignor,  acquired  by  paying  a  debt  which 
the  defendant,  as  assignee,  should  have  paid,  in  consequence  of 
becoming  the  principal  debtor  as  between  such  assignor  and  the 
defendant ;  for  it  is  neither  alleged  nor  proved  that  the  Suffolk 
County  Mills,  whose  claim  was  compromised,  was,  in  fact,  a  cred- 
itor of  the  partnership,  or  one  whose  claim  was  to  be  paid  by  the 
defendant.    On  the  contrary,  the  claim,  which  was  for  $2,500,  was 
resisted  by  a  suit,  and  finally  compromised  for  half  the  amount, 
of  which  the  plaintiff  paid  a  little  less  than  half.    I  do  not  see, 
therefore,  by  omitting  the  express  promise  alleged  in  the  com- 
plaint, how  any  case  can  be  made  from  the  pleadings  and  proofs 
so  as  to  sustain  this  as  an  action  by  a  second  assignee  of  a  credi- 
tor as  a  cestui  qye  trust  proceeding  against  an  assignee  of  the 
debtor  in  trust  to  pay  such  creditor,  for  an  account  and  payment 
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of  his  debt,  which  is  the  only  view  of  the  law  which  could  by 
possibility  sustain  the  judgment  of  the  Beferee  upon  the  &cl8 
found  by  him,  even  if  we  could  apply  any  other  conclusions  of 
law  than  those  stated  by  him. 

This  brings  us  to  an  examination  of  what  is  the  case  presented 
by  the  pleadings.    The  complaint  alleges  the  holding,  by  the 
Suffolk  County  Mills,  of  a  claim  against  three  persons  composing 
a  partnership,  in  the  year  1852,  known  by  two  different  names; 
the  commencement  of  a  suit  against  them  by  such  corporation; 
the  giving  of  two  notes  in  settlement  of  such  claim  by  one  of  the 
partners  at  the  request  of  the  defendant,  and  upon  his  promise 
to  pay  the  same  out  of  certain  assets  of  the  partnership  long 
previously  assigned  to  him,  and  the  profits  made  by  him  out  of 
the  employment  of  such  assets ;  the  payment  of  such  notes  by 
the  maker,  and  his  assignment  of  his  claim  to  the  plaintiff.    Any 
condition  or  trust  imposed  upon  the  defendant  at  the  time  of  the 
assignment  of  such  assets,  although  alleged  in  the  complaint, 
appears  to  me  to  be  wholly  immaterial.    The  request  of  the 
defendant,  and  his  promise  to  pay  the  notes,  are  put  in  issue  by 
the  answer,  and  neither  of  them  has  been  found  by  the  Beferee, 
unless  ^'advice"  is  tantamount  to  them,  nor  was  any  evidence 
offered  of  any  such  request  or  promise. 

Even  if  the  promise,  as  alleged,  had  been  found  by  the  Befe- 
ree, some  doubt  might  be  entertained  whether  an  action  could  be 
maintained  upon  it    No  new  consideration  is  alleged  for  it.    It 
is  true  the  notes  were  given  by  Bowers,  but  it  was  to  settle  a 
claim  against  himself;  and  if  he  were  not  to  pay  them,  it  is  diffi- 
cult to  say  what  he  parted  with,  or  was  to  do,  as  a  consideration. 
It  is  even  left  in  a  state  of  uncertainty  whether  Bowers  had  been 
or  not  previously  bound  to  pay  the  claim  for  which  the  notes  were 
given  as  a  compromise.    The  novel  position  of  a  stranger  promis- 
ing  a  debtor  that,  if  he  would  pay  his  own  debts,  such  third  party 
would  reimburse  him,  requires  some  prejudice  or  benefit  to  some 
one  to  sustain  it    The  already  executed  transfer  of  the  assets 
of  the  partnership,  under  which  the  rights  of  every  one  were 
already  fixed,  or  any  preexisting  promise  by  the  defendant  to 
pay  all  the  debts  of  the  firm  in  question,  including  that  of  the 
Suffolk  County  Mills,  unless  modified  for  the  defendant's  benefit 
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or  the  injury  of  Bowers,  which  is  not  pretended,  could  not  form 
a  new  consideration. 

The  plaintiff's  case,  as  presented  by  the  pleadings  and  evi- 
dence, has  therefore  failed ;  and,  notwithstanding  the  voluminous 
testimony,  oral  and  documentary,  introduced  to  establish  a  parol 
condition  to  vary  the  terms  of  the  original  transfer  of  assets  to 
the  defendant,  and  the  amount  realized  by  him  therefrom,  it  has 
become  entirely  useless,  from  the  want  of  proper  pleadings  and 
findings,  to  sustain  any  case  which  might  be  made  out ;  nor  do 
I  see  how  the  pleadings  could  be  moulded  to  fit  any  case  made 
by  the  evidence  or  found  by  the  Keferee,  without  changing  the 
nature  of  the  action. 

The  judgment  appealed  &om  should  be  reversed,  and  the 
report  of  the  Beferee  set  aside  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

BoswoBTH,  Ch.  J.  Exclusive  of  the  matters  stated  by  way 
of  inducement  to  the  special  promise  set  forth  in  the  complaint 
as  the  ground  of  direct  personal  liability  to  the  plaintiff's  assignor, 
the  gist  of  the  case  alleged  is,  that  Henry  C.  Bowers,  '^  at  the 
special  instance  and  request"  of  the  defendant,  gave  to  the  Suf- 
folk County  Mills  his  two  notes  of  $275  each,  and  that  '*  the 
defendant  then  and  there  agreed  to  pay  the  same  out  of  the  assets 
aforesaid  and  profits  aforesaid ;"  that  he  failed  and  refused  to  do 
so;  that  Bowers  was  compelled  to  pay,  and  did  pay,  the  same; 
and  that  Bowers  has  '^  sold,  assigned  and  transferred  and  set  over 
the  aforesaid  demand  to  the  plaintiff  in  this  action." 

The  assignment  from  Bowers  to  the  plaintiff  is  of  *'  a  certain 
debt  due  me  (BoVers)  from  Samuel  W.  Tallmadge,  amounting 
to  the  sum  of  five  hundred  and  fifty  dollars,  for  money  paid  at 
the  special  instance  and  request  of  said  Samuel  W.  Tallmadge 
to  the  Suffolk  County  Mills." 

The  defendant,  in  his  answer,  denied  that  the  two  notes  were 
given  at  bis  request,  or  that  he  ever  promised  to  pay  them  from 
any  source. 

The  Beferee  has  not  found  that  these  two  notes  were  given  by 
Bowers  at  the  request  of  Tallmadge,  or  that  he  ever  promised  to 
pay  them  either  personally  or  out  of  any  specified  funds,  or  at 
all. 
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The  defendant,  then,  if  he  is  to  be  chai^d  at  all,  cannot  be 
charged  on  any  special  promise  to  pay  these  two  notes. 

It  was  proved  that  the  property  and  effects  of  the  firms  of 
"Bowers,  Tallmadge  &  Company,"  and  of  "R  L.  Howell  k 
Company,"  were  sold  and  transferred  to  the  defendant^  by  a 
written  transfer,  dated  February  11, 1862,  (marked  Exhibit  D.,) 
for  the  price  of  $28,000. 

This  paper  D.,  is,  in  terms,  an  absolute  and  unconditional  Bale 
to  the  defendant,  of  this  property  at  that  price. 

The  Beferee,  against  the  objection  and  exception  of  the  defend- 
ant, allowed  the  plaintiff  to  give  parol  evidence  to  prove,  that 
exhibit  D.,  "was  executed  and  taken  upon  the  verbal  trusts  and 
conditions,  that  the  defendant  should  take  the  assets  therein 
mentioned,  and  continue  the  transportation  business  during  the 
season  of  1862,  and  at  the  close  of  the  year,  dispose  of  the  as- 
sets, and  collect  such  debts  as  might  be  collectible,  and  the 
profits  of  the  business  of  the  year  1862,  (if  any,)  and  distribute 
the  avails  equitably  among  the  creditors  of  Bowers,  Tallmadge  & 
Company,  and  B.  L.  Howell  &  Company,  subject  to  the  expenses 
of  such  sale,  collection  and  year's  business." 

He  also  found,  that  the  Suffolk  County  Mills  was  a  creditor 
of  Bowers,  Tallmadge  &  Company,  that  such  creditor's  claim 
was  settled,  by  Bowers  giving  his  two  notes  for  $275  each,  "in 
discharge  and  release  of  his  liability  thereon,"  and  that  he  paid 
such  notes  at  maturity,  out  of  his  own  funds,  and  before  the 
oonmiencement  of  this  suit  "  assigned  to  the  plaintiff  his  demand 
against  defendant  for  the  amount  so  paid  on  said  notes,"  and  that 
defendant  realized  sufficient  funds  from  said  assets  and  profilSi 
after  deducting  expenses,  to  have  paid  all  the  debts  of  Bowers, 
Tallmadge  &  Company,  and  R  L.  Howell  &  Company ;  and  on 
these  facts,  he  held  as  conclusions  of  law : 

1.  "  That  the  plaintiff  is  subrogated  to  all  the  rights  of  his  assign- 
or  in  the  claim,  for  the  recovery  of  which  this  action  is  brought 

2.  "  That  he  is  entitled  to  recover  from  defendant,  the  amount 
which  said  Bowers  paid  upon  said  two  notes,  and  the  interest 
thereon,  to  wit,  the  sum  of  $708.  yVv" 

There  are  several  peculiarities  in  the  rulings  in  this  case,  in 
support  of  which  no  authority  is  cited ;  and  it  does  not  oocur  to 
me  that  any  can  be. 


^ 
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The  Beferee  allowed  the  plaintiff  to  prove  verbally  that  the 
actual  contract  of  February  11, 1852,  was  in  every  reapect,  dif- 
ferent fiom  what  the  parties  by  the  writing  signed  by  them  de- 
clared it  to  ba  A  formal,  clear  written  contract  is  permitted  to 
be  contradicted  by  parol,  and  the  parol  contract  found  to  have 
been  made,  is  enforced  according  to  the  Beferee's  views  of  the 
eqtdtable  rights  of  the  parties,  under  such  verbal  contract. 

This  kind  of  proceeding  is  allowed,  at  the  suit  of  a  person 
who  alleges  that  his  assignor  gave  certain  notes  at  defendant's 
request,  and  on  hia  promise  to  pay  them. 

Had  the  suit  been  brought  by  a  judgment  and  execution 
creditor  of  the  assigning  firms,  charging  a  fraudulent  transfer,  in 
Older  to  reach  the  property  and  the  profits  made  from  its  use ; 
he  would  have  been  permitted  to  show  if  he  could,  that  the 
transfer  was  made  with  a  fraudulent  intent,  and  if  he  established 
that,  he  might  reach  the  property  and  any  profits  realized 
from  it 

But  no  firaud  is  alleged  in  the  complaint,  and  this  suit  is  not 
bioaght  by  a  creditor  of  the  assigning  firm,  nor  by  an  assignee 
of  any  such  creditor. 

As  the  case  stands,  even  on  the  &cts  as  found.  Bowers,  ''  in 
release  and  discharge  of  his  liability"  to  the  Suffolk  County 
iGlls,  as  a  member  of  the  firm  of  Bowers,  Tallmadge  &  Com- 
pany," voluntarily  paid  $560.  The  Suffolk  County  Mills  did 
not  assign  to  him  any  claim  or  demand,  which,  as  such  creditors, 
they  had  against  the  defendant  or  the  property  in  his  hands. 

Conceding  it  to  be  true  that  the  defendant  took  the  property 
named  in  Exhibit  D.,  upon  such  trusts  as  the  Beferee  has  found, 
and  that  the  defendant  realized  enough  fix>m  the  assigned  pro- 
perty to  pay  all  the  creditors  in  full,  the  several  creditors  could 
not  each  maintain  an  action  at  law  against  the  defendant  to 
recover  the  amount  due  fix>m  the  assigning  firms.  {J)vas  v.  Brvr 
neWs  Mcecutar,  24  Wend.,  9.) 

The  plaintiff,  in  his  complaint,  has  alleged  facts  which,  if 
proved,  would,  according  to  Dias  v.  BruneU,  {supra^)  and  Weston 
V.  Barker^  (12  John.,  276,)  entitle  him  to  recover.  The  only 
relief  prayed  is  a  ^'judgment  against  the  said  defendant  for  the 
sum  of  $578.87,  with  interest  thereon  from  the  17th  of  February, 
1865,  besides  the  costs  of  this  action."    To  that  relief  the  plain- 
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tiff  was  entitled  on  the  facts  stated  in  his  complaint    The 
complaint  conld  not  be  demurred  to. 

But  omitting  the  averments,  that  the  two  notes  were  made  at 
defendant's  special  instance  and  request,  and  on  his  promise  to 
pay  them,  the  complaint  would  have  been  demurrible.  The 
only  remedy,  if  the  plaintiff  has  any  rights,  would  have  been  a 
suit  in  equity  for  an  accounting  as  Trustee,  and  a  distribution 
of  the  assets  among  the  creditors  entitled  to  them.  To  such  a 
suit,  all  the  creditors  would  be  necessary  parties. 

So  that  we  have  this  result  A  suit  is  instituted  which,  on 
the  facts  alleged,  was  well  brought  But  enough  &cta  were  not 
proved  to  maintain  it,  and  the  Beferee  has  given  a  judgment  in 
such  an  action  on  a  finding  of  facts,  which,  had  they  been  stated 
as  he  has  found  them,  in  a  complaint  at  the  suit  of  this  plaintiff 
alone,  in  which  the  defendant  was  the  only  party,  woiid  have 
failed  to  make  a  complaint  which  could  have  been  upheld  on  a 
demurrer  to  it.  (Dids  v.  BruneUj  supra.) 

And  he  has  reached  this  result  by  admitting  parol  proof  of 
the  defendants  contract,  in  contradiction  and  utter  disregard  of 
the  written  contract  itself. 

The  evidence  on  which  he  has  found  that  the  defendant  took 
a  transfer  of  the  property  on  the  verbal  trusts  and  conditions 
stated,  consists  of  loose  declarations  and  certain  acts  of  the 
defendant,  not  necessarily  inconsistent  with  the  written  contract 
The  Beferee  has  so  found,  mainly  on  the  testimony  of  the  plain- 
tiff's assignor.  He  has  so  found  in  opposition  to  the  written 
contract,  (Exhibit  D.,)  and  to  the  intent  of  the  defendant  as 
thereby  manifested,  and  as  manifested  by  the  fact  that  the 
defendiant,  on  the  same  11th  of  February,  1852,  sold  and  assigned 
to  George  W.  Bogers,  of  Buffalo,  an  equal  undivided  half  of  all 
this  property,  upon  an  agreement  between  the  two  to  transact 
business  as  carriers  with  such  property  during  the  year  1852,  at 
their  equal  profit  and  loss. 

His  finding  is  opposed  to  the  fact,  that  Bowers,  (the  plaintiff's 
assignor,)  on  the  20th  of  March,  1862,  made  a  written  agreement, 
by  which  Bowers  was  to  render  such  services  as  was  reasonable 
and  equitable  under  the  circumstances,  '*  in  conducting  the  year's 
business  and  settling  the  affairs  of  their  late  firms,"  and  by  which 
the  defendant  agrees  to  pay  to  Bowers  "  ten  sixty-ninths  of  all 
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the  profits  that  I  (the  defendant)  realize  from  the  purchase, 
year's  business  and  sale  of  the  assets  of  Bowers,  Tallmadge  & 
Co." 

Hence,  if  it  be  true,  that  the  defendant  received  a  transfer  of 
the  property  upon  the  verbal  trusts  and  conditions  found  b j  the 
Beferee,  then  it  is  also  true  that  on  the  day  of  the  transfer  to 
him  he  sold  absolutely  an  undivided  half  of  all  of  it,  and  con- 
tracted that  such  purchaser  should  have  half  of  the  profits,  (if 
any,)  that  might  be  made  from  such  purchase,  and  the  year's 
business;  and  on  the  20th  of  March  foUowing  contracted  to  pay 
to  Bowers,  for  certain  stipulated  services,  ^{  of  all  the  profits 
which  the  defendant  should  individually  realize. 

The  finding  is  clearly  contrary  to  the  evidence,  treating  Exhibit 
D.  merely  as  evidence  of  the  contract,  and  not  as  the  contract 
itself  not  open  to  be  contracted  or  varied  by  parol,  except  upon 
proper  allegations  of  fraud  or  mistake,  at  the  suit  of  persons 
entitled  to  relief  on  one  or  the  other  of  those  grounds. 

I  think  the  decisions  of  the  Beferee  are  clearly  erroneous ;  and 
that  the  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Ordered  accordingly. 


BoBKBT  B.  Williams,  Jun.,  and  Horace  C.  Hall,  Plaintifls,  v. 
Jobs  S.  Bibch,  Lucius  B.  Nutfing,  William  G.  Nutting, 
Benjamin  B.  Tilt,  Thomas  Thobp  and  Solomon  Newman, 
Defendants. 

1.  Where  goods  are  parcbased  by  means  of  fraudulent  representations  by  the 
vendee  and  the  goods  are  delivered  to  him  by  the  vendor,  the  latter  may 
redaim  the  goods  from  such  fraudulent  vendee ;  but  one  who  in  good 
Mthy  without  notice  of  such  fraud,  receives  such  goods  from  ihe  vendee  on 
consignment  for  sale,  and  advances  money  to  the  vendee  tiiereon,  acquires 
a  valid  lien,  and  such  original  vendor  cannot  reclaim  the  goods  from  him 
without  repaying  his  advances. 

2.  la  such  case  a  purchaser  in  the  like  good  faith  from  the  consignee  acquires 
a  good  title  to  ihe  goods.  But  it  seems  that  if  he  have  not  paid  for  the 
goods,  his  title  to  retain  them  agtunst  the  defrauded  vendor,  will  depend 
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upon  the  validity  of  the  conaignee's  title  to  hold  and  sell  under  the  coosign^ 
ment 
3.  In  an  action  by  the  original  vendor  against  such  consignees,  and  a  purchaser 
from  them  to  recover  the  goods,  in  which,  after  a  statement  of  the  fnod 
of  the  vendor,  the  only  allegation  is  that  the  consignees  received  the  goods 
knowing  the  circumstances  of  such  fraudulent  purchase  and  "  wtihout  paying 
any  consideration  therefor,"  the  pkdntiff  is  not  at  liberty  (when  the  receiT- 
ing  the  goods  on  consigimient  without  notice,  and  the  maJcing  of  adyances 
thereon  have  been  proved,)  to  show  that  those  advances  were  made  upon 
an  agreement  by  which  usurious  interest  for  the  advance  was  reserved  to 
such  consignees.  (Bobworth,  Gh.  J.,  dissenting.) 

3.  Although  in  the  course  of  the  trial  and  in  the  course  of  the  proo&  relating 
to  the  advance  on  the  goods  by  the  consignees  an  account  of  the  advances 
and  of  sales  by  the  consignees  is  produced  and  read  in  evidence,  and  it  ap- 
pears by  one  of  the  entries  therein,  that  usurious  interest  was  charged  bv 
such  consignees,  the  plaintiff  cannot,  under  such  pleadings,  recover  the 
goods  from  the  consignees  on  the  ground  that  such  advance  was  usurioos. 
(BoBwoBTH,  Ch.  J.,  dissenting.) 

4.  A.  consignee  who  makes  an  advance  in  good  &ith  on  goods  consigned  to 
him  by  a  firm  which  has  been  in  a  habit  of  dealing  with  him,  cannot  be 
prejudiced  by  proof  that  one  of  the  partners  had  withdrawn  from  the  firm 
before  the  consignment  was  made,  and  a  claim  thereupon  that  the  goods 
belonged  to  all  the  partners,  and  the  remaining  members  had  no  authority 
to  pledge  them. 

6.  Where  propositions  submitted  to  the  Court  by  counsel  with  a  request  that 
they  be  given  as  instructions  to  the  jury,  are  charged  in  all  their  just  sense 
and  meaning,  it  is  no  ground  for  setting  aside  the  verdict  that  the  Judge 
did  not  adopt  the  very  words  of  the  requests.  It  is  enough  if  the  instruc- 
tions given  do  clearly  and  intelligibly  embrace  the  whole  rule  on  the  subject 
(Before  Bobworth,  Ch.  J.,  and  Woodruff  and  Moncrikf,  J.  J.) 
Heard,  December  12th,  1859 ;  decided,  March  17th,  I860. 

This  case  came  before  the  Court  to  be  heard  on  exceptioM 
taken  by  the  plaintiflfe  on  the  trial  thereof,  before  Mr.  Justice 
Slosson  and  a  jury  on  the  12th  day  of  May,  1859,  on  which 
trial  the  jury  rendered  a  verdict  for  the  plaintiffs  for  $4,877.48 
against  the  defendants,  John  S.  Birch,  William  G.  Nutting  and 
Lucius  B.  Nutting,  (who  composed  the  firm  of  John  S.  Birch  i 
Co.,)  and  against  the  plaintiff  in  &vor  of  the  defendants,  Tilt, 
Thorp  and  Newman.  Such  exceptions  having  been  ordered  to  be 
heard  in  the  first  instance  at  the  General  Term. 

The  action  was  brought  to  recover  six  bales  of  silk  or  the 
value  of  any  of  them  which  could  not  be  returned,  alleged  to 
have  been  purchased  on  the  26th  April,  1857,  from  the  plaintiff 
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by  fraudtdent  representations  by  John  S.  Birch  &  Company, 
wliicli  silk  the  purchasers  afterwards  consigned  to  the  defendant 
Tilt  for  sale,  and  obtained  advances  to  the  amount  of  $3,800 
thereon,  the  defendant  Thorp  being  the  agent  of  Tilt;  and 
Thorp,  as  such  agent,  sold  four  of  such  bales  to  the  defendant 
Ifewman,  but  the  latter  had  not  paid  the  price  at  the  time  this 
suit  was  brought. 

The  complaint  averred  in  relation  to  Tilt,  Thorp  and  Newman, 
that  "John  S.  Birch  &  Go.  put  the  silk  in  the  hands  of  the  de- 
fendant Thorp,  acting  as  the  agent  of  the  defendant  Tilt,  but 
that  Thorp  and  Tilt  received  the  same,  knowing  that  it  had  been 
obtained  under  the  "  fraudulent  "  circumstances  "  in  the  complaint 
before  "  mentioned,  and  without  paying  any  consideration  iJiereJorP 
And  that  Thorp  and  Tilt  still  retain  two  bales,  and  "  have  trans- 
ferred four  bales  thereof  to  the  defendant  Newman,  who  was 
also  cognizant  of  the  facts  above  stated,  and  paid  no  considera- 
tion for  the  goods." 

It  waa  proved  on  the  trial  that  after  the  purchase  of  the  silk, 
William  G.  Nutting  retired  from  the  firm  of  John  S.  Birch  & 
Company,  and  that  they  published  a  notice  which  is  stated  in  the 
opinion  of  the  Court  Proof  waa  given  on  behalf  of  Thorp, 
l^t  and  Newman,  that  the  silk  was  consigned  to  Tilt  on  the  27th 
May,  1857,  by  the  remaining  partners,  and  advances  thereon  ob- 
tained to  the  amount  of  $3,800,  Thorp  acting  as  agent  of  Tilt 
Thorp,  when  on  the  stand  as  a  witness,  produced  an  account  of 
the  sales  of  the  silk  and  of  the  charges  and  advances  thereon  by 
ISt,  which  the  defendant  Birch  testified  was  made  up  in  accord- 
ance with  the  contract  between  Birch  &  Company  and  Tilt,  and 
in  that  account  was  a  charge  of  interest  at  one  per  cent  per 
I      month  on  Tilt's  advances. 

I  The  plaintiff  submitted  requests  for  instructions  to  the  jury 
!  stated  in  their  points  on  the  argument  of  the  appeal,  and  discussed 
i  in  the  opinion  of  the  Court  which  also  recites  the  facts  proved  on 
I  the  trial,  and  the  charge  to  the  jury,  as  given,  so  far  as  material 
to  show  the  decision  made  in  General  Term.  The  jury  rendered 
their  verdict  as  above  stated,  and  the  plaintiflfe  having  taken  ex- 
ceptions, the  exceptions  were  ordered  to  be  heard  in  the  first 
instance  at  General  Term,  and  the  judgment  was  in  the  mean 
time  suspended. 
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David  Dudley  Fiddj  for  the  plaintiffs  (appellants). 

L  The  Court  erred  in  refusing  to  charge  that  Thorp  and  Tilt 
acquired  no  title  from  Birch  &  Company,  unless  they  obtained 
the  goods  in  "  the  usual  course  of  business,  and  without  notice  of 
any  circumstances  sufficient  to  put  them  on  inquiry  as  to  Birch 
&  Co.'s  title;"  and  in  charging  that  "Tilt  and  Thorp  were  lorn 
fide  purchasers,  if  they  paid  value,  &c.,  without  notice,"  and  tbat 
the  plaintifis  are  mistaken,  &c.  {Snow  v.  Peacock,  8  Ring.,  406; 
Baynes  v.  Foster^  4  Tyrw.,  65 ;  Pringh  v.  PhtlUps,  5  Sandf.  S.  C.  R, 
178 ;  Warden  v.  EoweU,  9  Wend.,  170 ;  Saltus  v.  JEherett,  15  id., 
475 ;  S.  C,  20  id.,  277 ;  Exchange  Bank  y.  Monteith,  17  Rarb.,  177.) 

n.  The  Court  erred  in  refusing  to  charge  that  "  a  pledge  or 
consignment  upon  a  usurious  advance  is  not  a  valid  contract," 
and  that  "  the  account  rendered  by  Thorp  to  Rirch  &  Co.  is  pre- 
sumptive evidence  of  a  usurious  advance,"  and  in  charging  that 
"  usury  does  not  arise  in  this  case." 

1.  The  account  is  presumptive  evidence  of  a  usurious  contract 
The  interest  is  expressly  charged  at  one  per  cent  a  month.  Thorp 
says  this  was  the  account  rendered  by  him,  and  Rirch  says  it  was 
in  accordance  with  the  contract  between  him  and  Thoip. 

2.  A  pledge  on  a  usurious  advance  is  not  a  valid  contract,  and 
the  question  of  usury  does  not  arise  here. 

nL  The  Court  erred  in  refusing  to  charge  that,  after  the  disso- 
lution of  the  firm  of  John  S.  Rirch  &  Company,  the  remaining 
partners  had  not  the  power  to  pledge  the  property  in  order  to 
raise  money  for  their  own  purposes.  (Story  on  Part,  §§  322, 328, 
872 ;  Goertner  v.  Trustees  of  Oanajoharte^  2  Rarb.,  625 ;  Sanfcrd 
V.  Mtckks,  4  John.,  224 ;  8  Kent's  Com.,  §  48,  p.  63,  2d  ed.) 

A  new  trial  should  be  granted. 

Luther  R,  Marshy  for  the  defendants  Tilt,  Thorp  and  Newman 
(respondents). 

I.  The  defendant  Thorp  must,  of  course,  be  considered  oat  of 
the  case.  He  might  have  demurred  to  the  complaint :  it  did  not 
charge  him  as  principal. 

The  averment  in  the  complaint  is,  that  he  acted  as  agent  of 
Tilt,  the  mere  clerk  of  his  principal ;  and  the  evidence  shows 
that  this  averment  was  true. 
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U.  Usury.  Plaintifik'  ooonsel  requested  the  Judge  to  charge 
"that  a  pledge  or  consignment  upon  a  usurious  advance  is  not 
a  valid  contract;"  and  the  Judge  refused,  and  the  plaintiff  now 
daim  that  this  refusal  was  error.    We  reply : 

1.  We  deny  the  proposition  as  an  abstract  one. 

2.  There  was  no  evidence  to  justify  any  such  request  or 
charge. 

8.  Usury  was  a  subject  foreign  to  the  issue. 

As  to  the  defendant  Tilt,  the  principal,  the  issue  was,  whether 
he  received  the  goods,  knowing  the  alleged  fraud  of  Birch  & 
Company,  and  without  paying  any  consideration  therefor.  The 
jury  have  found  these  issues  in  his  favor.  No  other  question 
oould  be  presented. 

This  is  the  plaintife'  proposition  on  this  subject,  viz.:  "We 
sued  you,  Mr.  Tilt,  for  having  received  these  silks  from  Birch  & 
Company,  knowing  at  the  time  that  Birch  &  Company  had 
obtained  them  from  us  by  fraud,  and  you  so  received  them  with- 
out paying  any  consideration  whatever  for  them.  You,  by  your 
answer,  denied  this.  We  went  to  trial,  and  it  there  appeared  not 
only  that  you  did  not  know  anything  about  the  alleged  fraud  of 
Birch  &  Company,  but  that  you  actually  advanced  upon  them, 
as  a  commission  merchant,  $8,800,  being  more  than  the  goods 
produced.  But  now,  being  defeated  on  the  issue  joined  between 
us,  we  daim,  though  we  did  not  allege  it^  nor  offer  to  do  equity 
and  repay  your  advance,  that  there  was  usury  in  your  advance, 
and  ask  the  Judge  to  charge  the  jury  so." 

We  believe  that,  since  the  case  of  McKyring  v.  BuU^  (16  N. 
Y.  R,  297,)  pleadings  are  of  some  consequence,  even  under  the 
Code.  But  if,  on  the  issue  here,  you  may  try  usury,  you  may  as 
well  retain  the  inconvenience  of  pleadings  no  longer,  but  sweep 
them  out  of  existence. 

4.  Even  if  there  was  usury  between  Birch  k  Company  and 
Tilt»  the  plaintiff  cannot  take  advantage  of  it 

in.  The  plaintifife'  counsel  asked  the  Court  to  charge  "  that 
after  the  dissolution  of  John  S.  Birch  &  Company,  by  the  retire- 
ment of  William  G.  Nutting,  the  remaining  partners  had  not  the 
power  to  pledge  the  property  in  order  to  raise  the  money  for 
their  own  purposes."    We  answer : 


I 
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1.  That,  also,  is  a  question  outside  of  the  issue.  No  intima- 
tion of  any  such  question  is  suggested  in  the  pleadings.  Isone 
issue  to  be  joined,  and  another  tried?  Are  pleadings  under  the 
Code  intended  to  mislead,  to  induce  a  defendant  to  think  that  he 
is  to  try  a  certain  issue,  whereas  any  other  question  the  plaintiff 
pleases  may  be  sprung  upon  him? 

2.  That  the  proposition  which  the  Judge  was  desired  to  charge 
was  not  in  itself,  as  an  abstract  proposition,  true. 

The  remaining  and  continuing  partners  had  a  right  to  sell  the 
goods  on  consignment,  or  otherwise. 

8.  No  notice  to  defendant.  Tilt,  of  any  withdrawal  ftx)m  the 
firm  of  Birch  &  Company,  is  pretended. 

IV.  The  Judge  then  proceeded  to  charge  the  jury  on  the  real 
issue  raised  by  the  pleadings. 

The  plaintifb'  counsel  did  not  except  to  what  the  Judge  did 
say  on  this  subject,  but  excepts  to  what  the  Judge  did  not  say. 
The  question  is,  whether  the  charge  Mrly  covered  the  case. 

We  submit  that  the  charge  not  only  was  in  exact  accordance 
with  the  law  on  this  subject  {Beavers  v.  Lane,  6  Duer,  282 ;  Smith 
V.  Lynesj  1  Seld.,  41,)  but  that  it  embraced  every  proportion 
that  the  Judge  could  be  called  on  to  submit  to  the  jury. 

The  two  requests  to  charge  on  this  subject  are  mere  attempts 
to  put  the  language  of  counsel  into  the  mouth  of  the  Judge,  and 
insist  upon  his  uttering  it  It  denies  all  right  to  the  Court  to 
use  its  own  language.  All  of  those  requests,  so  fiir  as  applicable 
to  the  case,  are  contained  in  the  charge  actually  given. 

What  right,  for  instance,  has  the  plaintiff'  counsel  to  insist, 
as  he  does  by  his  fourth  request,  that  the  Judge  should  call  this 
consignment  for  sale  of  goods  by  Birch  &  Company  to  Tilt,  and 
on  which  Tilt  made  an  advance,  "  a  pledge  ?  " 

By  the  Court — Woodrtjfp,  J.  The  complaint  herein  alleges 
that  the  defendants,  Birch,  L.  B.  Nutting  and  Wm.  Q.  Nutting, 
under  the  name  of  John  S.  Birch  &  Company,  on  the  26th  April, 
1857,  induced  the  plainti£&,  by  false  and  fraudulent  representa- 
tions, to  sell  and  deliver  to  them  six  bales  of  silk.  That  the 
fraudulent  purchasers  "put  the  said  silk  in  the  hands  of  the 
defendant  Thorp,  acting  as  the  agent  of  the  defendant  Tilt,  but 
that  Thorp  and  Tilt  received  the  same,  knowing  that  it  had  been 
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obtained  under  the  circumstances  above  mentioned,  and  tvitho^i 
paying  any  consideration  therefor" 

That  Thorp  and  Tilt  have  transferred  four  bales  to  the  defend- 
ant Newman,  *'  who  was  also  cognizant  of  the  taicia  above  stated, 
and  paid  no  consideration  for  the  said  goods.'' 

The  complaint  alleges  demand  and  refusal  to  deliver,  and 
prays  judgment  that  the  defendants  deliver  to  the  plaintiff  all 
of  the  said  silk  in  their  possession,  and  pay  to  the  plaintiff 
the  price  of  all  the  goods  not  so  returned,  together  with  damages, 

&C. 

The  defendants  aU,  in  some  form,  deny  the  firaud  in  the  pur« 
chase.  The  answers  of  the  defendants,  Tilt,  Thorp  and  Newman, 
so  far  as  is  material  to  the  exceptions  to  be  considered,  allege 
that  Tilt  made  an  advance  on  the  silk  consigned  to  him  by 
Birch  &  Company,  for  sale,  the  repayment  to  be  made  out  of 
the  proceeds  of  sale.  That  neither  he  nor  Thorp  had  any  know- 
ledge that  the  silk  had  been  obtained  under  the  circumstances 
alleged  in  the  complaint,  or  under  any  circumstances  of  &aud  or 
&]se  or  fraudulent  representations  whatever;  and  they  deny  that 
they  were  received  without  any  consideration  therefor.  And 
Thorp  avers  "  that  the  said  goods  were  received  by  him  as  the 
agent  of  said  Tilt,  in  good  &ith,  and  as  a  &ii  business  transac- 
tion." 

Newman  on  his  part  denies  that  he  received  the  silk  firom 
Thorp  and  Tilt,  with  knowledge  of  any  fraud  or  without  paying 
any  consideration  therefor. 

There  are  other  denials  in  the  answers,  but  the  questions  to  be 
considered  arise  out  of  the  issues  above  stated 

The  jury  found  a  verdict  on  the  trial,  against  the  defendants 
John  S.  Birch  &  Company;  and  it  is  therefore  to  be  regarded  as 
established,  that  those  defendants  procured  the  sale  and  delivery 
to  them  by  fraud,  and  therefore  as  against  the  plaintiff  had  no 
title. 

For  the  purposes  of  the  questions  before  us,  it  is  moreover  to 
be  taken  as  proved  that  on  the  80th  of  April,  1867,  William  G. 
Nutting  retired  firom  the  firm  of  John  S.  Birch  &  Company, 
under  some  arrangement  of  which  the  following  notice  was 
published  by  that  firm:  "Copartnership  notice — The  interest 
of  William  G.  Nutting  in  the  firm  of  John  S.  Birch  &  Company 
BoBW.— Vol.  VL  39 
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expires  bj  lixnitatioii  tbis  day."  That  on  the  27th  day  of  May, 
1857,  the  remaining  partners  obtained  from  the  defendant  Thorp, 
as  the  agent  of  Tilt,  an  advance  of  $1,000  on  a  promise  to  consign 
the  silk  to  the  said  Tilt  for  sale  upon  receiving  another  advance 
of  $2,800,  and  on  the  28tb  of  May  the  silk  was  delivered  to 
Tilt  and  Thorp,  and  the  said  advance  of  $2,800  was  obtained. 
Four  of  the  bales  of  silk  were  sold  by  the  consignees  to  the 
defendant  Newman,  but  he  had  paid  nothing  thereon  at  the 
time  the  action  was  commenced,  and  the  case  went  to  the  jury 
under  an  explicit  instruction  that  his  defense  depended  entirely 
upon  the  title  acquired  by  Thorp  and  Tilt ;  that  he  "  must  stand 
or  fall  with  Thorp  and  Tilt,"  and  the  case  must  now  be  con- 
sidered on  the  assumption  that  this  direction  was  correct  under 
all  the  circumstances  proved  affectiing  him. 

What  then  was  the  issue  made  by  the  pleadings,  as  against  the 
defendantB  Thorp  and  TUt?  Laying  out  of  view,  for  the  prnposes 
of  the  discussion,  the  admitted  &ct  that  Thorp  was  a  mere  agent, 
that  the  goods  were  consigned  to  Tilt  and  the  advances  were 
made  by  Tilt,  and  assuming  that  Thorp  and  Tilt  are  in  the  sanie 
liability,  if  either  is  liable,  the  question  raised  was  this :  Did 
Thorp  and  Tilt  receive  the  goods  from  Birch  &  Company  know- 
ing that  they  had  been  procured  by  fraudulent  representations, 
and  without  paying  any  consideration  therefor  ?  They  did  receive 
the  goods.  There  was  not  the  slightest  proof  that  either  of  them 
had  any  knowledge  of  the  circumstances  under  which  the  goods 
were  procured  by  Birch  &  Company,  or  that  Birch  &  Company 
were  not  owners  in  good  faith,  guiltless  of  any  fraud  or  unfairness. 
It  only  remained  to  inquire  whether  Thorp  and  Tilt  paid  any 
consideration  for  the  6ilk.  The  charge  in  the  complaint  was  that 
they  did  not  This  charge  was  denied ;  and  the  proof  showed, 
without  any  contradiction,  that  Tilt  advanced  $3,800  thereon, 
or  more  strictly  $1,000  on^a  promise  to  consign,  and  $2,800 
upon  the  consignment  of  the  silk  to  him  for  sale. 

It  seems  to  us,  that  the  result  was  inevitable  and  the  defend- 
ants. Thorp,  Tilt  and  Newman,  were  entitled  to  the  verdict  which 
the  jury  rendered  in  their  favor,  upon  the  very  issue  tendered  by 
the  complaint. 

Bat  in  the  progress  of  the  trial,  an  account  was  produced  by 
the  defendant,  which,  in  connection  with  the  statement  of  one 
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of  ihe  witnesses  that  it  was  in  accordance  with  the  contract 
between  the  consignors  and  Tilt^  tended  to  show  tiiat  the  advances 
made  bj  Tilt  were  nsuriona  That  he  was  to  chaige,  and  did 
charge,  one  per  cent  a  month  for  his  advances  on  the  silk  in 
c[iLe8tion. 

Upon  this  proof  ihe  plaintiflfe  insisted  that  the  consignment 
was  void,  and  asked  the  Oonrt  to  charge  that  the  pledge  or 
consignment  upon  a  nsurions  advance  is  not  a  valid  contract 

To  the  refusal  of  the  Judge,  to  charge  as  requested,  the  plain- 
tiff excepted.  We  think  the  Judge  was  right  in  holding  that 
no  question  of  usury  had  been  raised  in  a  manner  entitling  the 
phdntifb  to  any  such  instruction.  They  had  brought  their 
action  and  rested  their  claim  upon  a  totally  distinct  ground. 
The  questions  were,  whether  the  defendants,  Thorp  and  Tilt^ 
were  cognizant  of  the  fraud  or  had  paid  any  consideration  for 
the  goods.  Because  proof  incidentaUy  appeiured  on  the  trial  of 
those  questions  tending  to  show,  that  though  an  advance  had 
been  miade,  it  was  under  a  usurious  agreement  that  was  not  a 
point  in  issue.  The  plainti£b  had  not  alleged  it  The  defendants 
did  not  come  to  trial  to  meet  it^  and  unless  we  are  prepared  to 
say  that  the  Court  are  at  liberty  to  disregard  the  pleadings 
altogether,  we  think  that  incidental  proof  could  not  avail  any- 
thing in  the  plaintiffs'  iGskvor. 

This  we  believe  to  be  the  just  conclusion  from  the  case  of 
BrwdU  V.  Isham^  (2  Kern.,  9,)  where  it  was  held,  that  although 
a  valid  award  of  arbitrators  upon  a  cause  of  action  is  a  bar  to  a 
suit  thereon,  the  defendant  could  not  insist  upon  it  if  not  set  up 
as  a  bar  in  his  answer,  even  though  the  plaintiff  himself  proved 
that  such  an  award  had  been  made.  McKyring  v.  BvUy  (16  N. 
Y.  R,  297,)  and  SaUus  v.  Oenin^  (3  Bosw.,  250,)  are  also  cases 
which  support  the  principle.  The  latter  is  very  closely  analo- 
gous. All  the  fEicts  alleged  in  the  complaint,  and  upon  which 
the  plainti£&  relied  to  affect  the  title  of  Thorp  and  Tilt,  were 
disproved;  and  yet  they  sought  to  recover  upon  a  ground 
not  alleged,  and  which  was  inconsistent  with  what  was  alleged. 
The  allegation  was,  that  the  defendants.  Thorp  and  Tilt,  bad 
paid  no  consideration.  The  claim  to  recover  is,  that  they  did 
advance  a  consideration,  but  that  the  proof  shows  it  was  usu- 
rious. 
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It  waa  further  insisted  by  the  plaintifSs  that  after  William  G. 
Nutting  had  retired  from  the  firm  of  John  S.  Birch  &  Company, 
the  remaining  partners  had  no  power  to  pledge  the  property  to 
raise  money  for  their  own  purposes. 

To  this  there  are  several  answers :  1st.  It  appeared  by  the 
evidence  that  John  S.  Birch  &  Oompany  were  dealers  with  Tilt 
prior  to  the  withdrawal  of  Wm.  G.  Nutting.  It  was  not  shown 
that  Tilt  had  any  notice  of  that  withdrawal.  He  therefore  had 
a  right  to  act  in  his  dealings  as  if  the  firm  continued  unchanged, 
and  is  to  be  protected  in  so  doing ;  and  it  appears  that  he  did 
so,  as  his  accounts  are  rendered  in  the  name  of  the  same  firm 
down  to  at  least  October  1,  1857,  long  after  this  advance  was 
made. 

As  against  Tilt,  therefore,  or  Thorp,  his  agent,  this  objection, 
if  the  proposition  on  which  it  rests  were  sound,  could  not  pre- 
vaiL  2d.  The  proof  showed  that  Wm.  G.  Nutting's  interest  in 
the  firm  had  expired.  If  so,  the  remaining  partners  had  tlie 
right  to  dispose  of  the  property  of  the  firm  as  they  saw  fit 
Upon  the  face  of  the  advertisement  given  by  the  plaintiffi  in 
evidence,  that  is,  the  presumption  and  no  evidence  was  given, 
tending  to  show  that  the  interest  of  Wm.  G.  Nutting  had  not 
wholly  ceased. 

Again,  the  plaintiffs  asked  the  Judge  to  charge  "  that  if  Bircli 
&  Oompany  acquired  no  title  as  against  the  plaihtifib,  the  other 
defendants  acquired  no  title  from  Birch  &  Oompany,  unless  thej 
obtained  the  goods  by  a  valid  contract  for  a  fair  consideration  in 
the  usual  course  of  business,  and  without  notice  of  any  circum- 
stances sufiicient  to  put  them  on  inquiry  as  to  Birch  k  Com- 
pany's title." 

In  so  far  as  this  request  had  any  reference  to  a  supposed  inva- 
lidity of  the  transaction  on  the  ground  of  usury,  it  has  been 
considered. 

As  to  all  the  residue  of  the  proposition  we  think  it  was  charged, 
though  not  in  the  very  words  of  the  request,  yet  in  terms  expres- 
sive of  the  whole  rule  on  the  subject.  Thus,  the  Judge  said: 
*  If  Thorp  and  Tilt  are  in  the  position  of  bona  fide  purchasers  of 
the  silks  from  Birch  &  Oompany,  they  will  be  entitled  to  retain 
them,  notwithstanding  the  purchase  by  Birch  &  Oompany  from 
the  plaintifls  was  procured  through  fraud.    They  are  bcma  fik 
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purchasers  if  they  paid  value  for  the  property  by  making  advances 
thereon  on  the  &ith  of  Birch  &  Company's  title,  uhI  without 
notice  of  their  firaud.  It  is  not  necessary  that  they  should  have 
had  actual  notice  of  the  firaud.  If  they  had  notice  of  such  &cts 
and  circumstances  as  would  lead  a  man  of  ordinary  care  and 
caution  to  suspect  that  Birch  &  Company  had  not  come  honestly 
by  the  goods,  it  is  equivalent  to  actual  notice  of  the  firaud ;  for  they 
were,  under  such  circumstances,  bound  to  have  made  inquiry." 
The  Judge  then  adverted  to  the  circumstance  which,  as  the  plain- 
tiff insisted,  was  an  unusually  large  advance  upon  the  goods, 
and  added,  that,  ''to  constitute  the  defendants  bona  fde  purcha- 
sers, within  the  rule,  so  as  to  protect  their  title  as  against  the 
plaintiff,  it  is  enough  that  they  made  actual  advances  on  the 
credit  of  Birch  &  Company's  title  to  the  goods,  and  without 
actual  notice  of  anything  to  impeach  or  throw  doubt  on  that 
title,  or  notice  of  any  facts  or  circumstances  which  should  have 
led  them,  as  men  of  ordinary  prudence  and  caution,  to  suspect 
the  good  fiiith  of  Birch's  title,  and  thus  have  imposed  on  them 
the  obligation  of  further  inquiry,  K  such  facts  and  circumstances 
did  exist  in  the  present  case,  and  it  is  proved  to  your  satisfaction 
that  they  had  notice  of  them,  then  Thorp  and  Tilt  are  not  protected 
by  their  having  made  advances."  He  then  instructed  them  that 
he  should  not  withdraw  fix>m  their  consideration  the  fact  that 
Birch  applied  for  so  large  an  advance ;  and  "  if  that  fact,  under 
all  the  evidence,  was  enough  to  have  awakened  in  the  mind  of  a 
prudent  man  suspicions  of  Birch's  title  to  the  goods,  then  the 
application  for  such  an  advance  was  a  fact  which  should  have 
put  them  on  inquiry."  » 

W^  think  the  Judge,  in  the  fiillest  manner,  satisfied  the  request 
which  was  submitted,  and  that  the  plaintiff  have  no  cause  of 
complaint  on  that  subject 

Judgment  should  be  ordered  in  accordance  with  the  verdict. 

BoswoBTH,  Ch.  J.  (Dissenting.)  Assuming  that  it  was  prima 
facie  established,  that  the  advances  made  by  Thorp  for  Tilt,  to 
John  S.  Birch  k  Company,  were  usurious,  and  that  the  latter 
obtained  the  goods  by  frsiuA ;  and  that  before  suit  brought  the 
defendants.  Tilt,  Thorp  and  Newman,  were  informed  of  the  fitiud, 
and  were  required  to  deliver  the  goods  to  the  plaintiff  but  re- 
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fused  to  do  so ;  tben  it  will  follow  that  the  plaintiff  were  entitled 
to  recover,  unless  they  are  precluded  by  the  pleadings  fix)m 
availing  themselves  of  the  &ct,  that  the  advance  was  usorioas. 

A  person  fix>m  whom  chattels  have  been  obtained  by  fraud, 
may  follow  them  into  the  hands  of  any  one  not  being  a  hofrnfidt 
purchaser  for  value ;  or  not  holding  under  the  rights  of  such  a 
purchaser ;  and  after  a  demand  of  them  and  a  refusal  to  deliver 
them,  may  sue  such  holder  and  recover  their  value,  or  maintain 
replevin  in  the  detinet  {Ely  v.  EJde^  8  Comst.,  506 ;  CoMwdL  v. 
BarOett^  8  Duer,  841 ;  Beavers  v.  Lane,  6  id.,  282.) 

The  plaintiff  alleged  in  their  complaint,  that  tiie  goods  were 
obtained  firom  them  by  the  fraud  of  John  S.  Birch  &  Company, 
and  so  the  jury  foimd. 

To  make  their  complaint  sufficient  as  a  pleading,  they  alleged 
that  Tilt  and  Thorp  received  the  goods  from  John  S.  Birch  & 
Company,  with  notice  of  the  fraud,  "  and  without  paying  any 
consideration  therefor.*' 

The  latter  allegation,  however  brief  it  may  be,  was  sufficient 
to  apprise  the  defendants.  Tilt  and  Thorp,  that  one  of  the  grounds 
on  which  the  plaintifib  would  seek  to  charge  them  was,  that  they 
were  not  hona  fde  holders  for  value  paid.  To  hold  that  the 
words,  "  without  paying  any  consideration  therefor,"  merely  im- 
ports that  they  had  not  actually  parted  with  value ;  and  if  they 
had,  that  no  question  was  to  be  made  whether  in  judgment  of 
law  it  constituted  any  consideration  which  would  protect  them  in 
their  possession  is  rather  technical,  as  it  seems  to  me,  than 
substantial. 

Tilt  and  Thorp  state  in  their  answer,  that  the  two  sums  of 
$1,000  and  $2,800,  were  advanced  on  the  security  of  the  goods^ 
and  Thorp  '*  alleges  that  the  said  goods  were  received  by  him  as 
the  agent  of  said  Tilt  in  good  faith^  and  as  a  fair  business  tram- 
action}^ 

Before  the  Code  abolished  a  reply  to  an  answer  setting  up 
new  matter  constituting  a  defense,  the  plaintiff  might  have 
replied  that  these  advances  were  made  upon  an  agreement 
that  Tilt  should  be  paid  one  per  cent  per  month  on  the  sum  so 
advanced. 

Thus  the  issue  would  have  been  made,  in  terms,  by  the  plead- 
ings which,  in  this  case,  the  Judge  at  the  trial  held,  did  not  exist 
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But  by  section  168,  [144,]  of  the  Code,  as  it  now  reads,  "  the 
allegation  of  new  matter  in  the  answer,  not  relating  to  a  counter- 
claim, *  *  is  to  be  deemed  corUroverted  by  the  adverse  party 
as  upon  a  direct  denial  or  avoidance  as  the  case  may  requirey 

It  was  new  matter,  that  the  money  was  advanced  and  t]ie 
goods  received  ^'  in  goodfadth^  and  as  a  fair  hudnesa  transaction^^^ 
unless  the  allegations  of  the  complaint  import,  that  no  part  of 
such  matter  is  true;  and  in  either  aspect  it  was  open  to  the 
plainti£&  to  prove,  that  the  consideration  which  the  defendants 
paid,  the  law  does  not  recognize  as  a  consideration ;  and  that  the 
transaction  on  which  they  rest  their  defense,  as  being  a  £ur  busi- 
ness transaction,  was  prohibited  by  law,  and  absolutely  void. 

In  the  admission  of  such  evidence,  the  right  to  recover  is  not 
only  not  placed  on  any  ground  inconsistent  with  the  case  made 
by  the  complaint,  but  on  the  contrary  is  placed  on  the  veiy 
ground  taken  in  it;  that  the  defendants.  Tilt  and  Thorp,  parted 
with  nothing  on  the  credit  of  the  goods  which  the  law  regards 
as  a  consideration,  or  which  can  clothe  them  with  the  character 
of  hcmafde  purchasers. 

If  the  defendants  deemed  this  allegation  so  uncertain,  that  the 
precise  nature  of  the  charge  in  this  behalf  was  not  apparent,  their 
remedy  was  under  section  160  of  the  Code. 

But  their  answer  indicates  that  they  understood  the  pleader  as 
questioning  the  fact  of  their  having  paid  any  legal  or  valid  con- 
sideration ;  and  hence  they  state  what  the  consideration  was,  and 
affirm  that  they  acted  in  good  faith,  and  that  the  transaction  was 
a  fidr  business  transaction. 

Under  such  circumstances,  and  having  regard  to  the  plaintiff' 
rights  as  the  complaint  stated  them,  and  to  the  substance  and 
good  sense  of  the  issues  presented  by  the  pleadings  under  that 
provision  of  the  Code  which  controverts  the  allegations  of  new 
matter  in  an  answer,  as  upon  a  direct  avoidance  of  them,  I  think 
the  Judge  erred  in  holding  that  the  plaintifEs  were  precluded 
fiom  availing  themselves  of  proof  that  the  advances  were  usuri- 
ous, and  from  insisting  on  such  proof  that  Tilt  was  not  a  horia 
fide  purchaser  for  value.  {Sedey  v.  Engell^  8  Kern.,  648 ;  [11. ;] 
2%c  People  V.  Ryder,  2  Kern.,  441,  442.) 

It  does  not  present  the  case  of  a  variance  between  pleadings 
and  proo&  by  which  the  objecting  party  has  been  misled  to  his 
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prejudice;  nor  of  a  failure  of  proof  of  the  alleged  oause of  ac- 
tion in  its  entire  scope  and  meaning;  but  a  case  in  whicli  evi- 
dence of  a  fact  has  been  rejected,  which  fact,  being  established, 
shows  that  in  judgment  of  law,  Tilt  paid  no  consideration,  (as 
the  complaint  avers,)  and  also  that  the  answer  is  untrue  in  its 
averment^  that  the  advances  were  made  in  good  &ith  and  in  a 
&ir  business  transaction ;  avennents,  which,  in  conmion  parlanoe, 
are  equivalent  to  the  allegation  that  Tilt  was  a  bona  fide  purcha- 
ser for  value,  within  the  adjudged  meaning  of  that  phrase. 

I  think  the  judgment  should  be  reversed  as  to  Tilt,  Thorp  and 
Newman,  and  a  new  trial  granted  as  to  them,  with  costs  to  abide 
the  eyent 

Judgment  for  the  respondents  on  the  verdict 


BoBSBT  Cbosbie  et  aL,  Plaintiff  and  Bespondents,  v,  Abthub 

Leabt,  Defendant  and  Appellant. 

1.  The  agent  in  this  country  of  a  merchant  in  Liverpool,  was  notified  of  the , 
assignment  by  his  principal  of  all  his  estate  to  the  phunti£b,  in  proceedings  in 
bankruptcy,  in  trust  for  the  benefit  of  creditors.  The  assignees  continued 
to  employ  the  same  agent  in  effecting  insurance  on  property,  and  receiving 
and  collecting  moneys  forming  part  of  the  assigned  estate,  and  he  per- 
formed those  services  for  them,  and  therein  he  received  payment  of  all 
that  was  due  to  him  by  the  bankrupt  at  the  date  of  the  assignment  In  an 
action  by  his  principals  to  recover  from  him  further  moneys  received  by 
him,  such  agent  cannot  prove  as  a  defense  that  the  assignment  was  fiwdu- 
lent  and  void,  as  to  the  creditors  of  the  banknipt,  nor  insist  upon  sudi 
fact  as  a  defense,  although  the  assignment  appear  on  its  face  to  contain  pro- 
visions which  render  it  illegal  and  void  as  to  such  creditors.  Nor  is  it  any 
excuse  to  him  for  not  paying  over  the  money,  property  and  choees  in  action 
in  his  hands  that  the  assignment,  though  prepared  to  be  signed  by  all  the 
creditors  of  the  bankrupt,  was  only  signed  by  the  assignor,  assignees  and 
a  portion  of  the  creditors. 

2.  Such  an  agent  cannot  in  such  an  action  setoff,  against  the  plaintiff's  daim, 
debts  due  to  him  by  the  bankrupt,  arising  after  such  assignment  was  made. 

3.  In  an  action  to  compel  an  agent  to  account  and  pay  over  moneys  received, 
and  to  deliver  up  the  securities  or  choses  in  action  not  then  collected,  if  an 
accounting  be  directed  it  is  proper  to  include  tlierein  and  give  judgment  for 
any  moneys  received  by  the  agent,  (by  collection  of  the  securities,)  down 
to  the  time  of  stating  the  account,  though  collected  ailer  suit  brou£^ 
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4  It  18  not  error  to  reject  eYidenoe  offered  by  a  defendant  which  oontradidv 
the  defendant's  admiasions  in  his  answer. 

5.  When  a  defendant  alleges  that  a  bill  of  exchange  drawn  by  him,  in  &yor 
of  a  payee  named  therein,  was  lent  to  sach  payee  for  his  accommodation, 
and  claims  the  amount  as  a  charge  against  the  payee,  the  burden  of  proof 
is  on  SQch  drawer  to  prove  the  want  of  oonsideration,  otherwise  the  legal 
presumption  is  that  it  was  given  for  money  due  to  the  payee. 

6.  The  declarations  of  a  defendant  are  not  evidence  in  his  own  &vor,  unless 
the  plaintiff  by  giving  in  evidence  a  part  of  his  statements,  or  fiusts  raising 
some  presumption  from  his  apparent  silence  has  made  the  declarations 
admisBible  as  part  of  the  conversation,  of  as  a  reply  to  the  circumstances 
out  of  which  such  presumption  ^urises. 

(Before  HomcAH  and  Woodbuit,  J.  J.) 

Heard,  November  17th,  1859 ;  decided,  March  10th,  1860. 

Appeal  by  the  defendant  from  a  judgment  against  him  for 
$18,397.86,  damages  and  costs,  and  that  he  deliver  and  assign  to 
the  plaintifis  certain  policies  of  insurance  and  documents  relating 
thereto,  which  was  rendered  on  the  decision  of  William  Kent, 
Esq.,  Beferee,  before  whom  the  action  was  tried. 

The  action  is  brought  by  the  plaintiff,  who  are  the  assignees 
of  one  Edward  Oliver,  under  an  assignment  of  his  property, 
made  in  England,  October  7, 1864,  to  recover  a  balance  of  account 
rendered  to  the  plaintiff  by  the  defendant,  who,  prior  to  the 
assignment,  was  agent  for  the  said  Oliver  in  effecting  insurances, 
and  was  thereafter  employed  by  the  plaintiff  and  also  moneys 
collected  by  him  since  the  account  was  rendered,  and  for  an 
accounting  respecting  his  receipts  and  collections  for  them,  and 
also  to  compel  him  to  assign  and  deliver  to  them  the  policies  of 
insurance  cdBfected  by  him  as  their  agent,  and  all  vouchers  and 
documents  relating  thereto. 

The  answer  of  the  defendant  admitted  that  he  had  been,  prior 
to  October  7, 1864,  the  agent  of  Edward  Oliver  in  effecting  insu« 
ranees  on  ships  and  vessels  of  the  said  Oliver ;  denied  the  assign- 
ment by  Oliver  to  the  plaintiff,  and  their  employment  of  the 
defendant ;  admits  he,  at  the  request  of  Oliver,  sent  an  account 
to  H.  B.  &  Co.,  of  Liverpool,  agents  of  the  plaintiffs,  but  such 
account  did  not  embrace  all  the  unsettled  accounts  between  him 
and  Oliver ;  that,  prior  to  October  7,  1864,  he  advanced,  by  way 
cf  loan,  to  Oliver,  and  without  consideration,  a  bill  of  exchange 
for  £4^132  6s.  6(2.  sterling,  which  Oliver,  after  he  had  become 
BoBW.— ¥aL.  YI.  40 
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insolvent,  and  after  he  and  his  agents  were  forbidden  by  defend- 
ant to  negotiate  it,  they  did  pass  it  away,  and  sidt  is  now  pending 
thereon  against  defendant  by  other  parties  claiming  to  be  holdeis 
for  value,  by  reason  whereof  Oliver  is  indebted  to  the  defendant 
for  the  amount ;  that  he  is  not  indebted  to  Oliver  or  the  plain- 
tiff but  a  balance  will  be  found  due  to  him,  on  an  adjustment 
of  the  accounts,  of  more  than  $10,000.  By  a  further  answer, 
the  defendant  alleged  that  Oliver  is  indebted  to  him  for  moneys 
paid  and  liabilities  incurred,  to  the  amount  of  $100,000,  and  that 
the  pretended  assignment  to  the  plaintiffs  is  fraudulent  and  void 
as  to  him. 

The  report  of  the  Beferee  states  the  £su)ts  found,  and  his  con- 
clusions of  law  thereon,  as  follows : 

"  I,  the  undersigned  Eeferee,  appointed  by  this  Court  to  hear 
and  determine  the  action,  do  report — 

'^  That  I  have  been  attended  by  the  counsel  of  the  respective 
parties,  and  have  heard  their  proo&  and  allegations ;  and  I  do 
find  and  report  as  follows : 

"  That  the  defendant  was,  previous  to  the  7th  of  October,  1864, 
employed  by  Edward  Oliver,  of  Liverpool,  as  an  insurance  agent, 
at  the  city  of  New  York,  and  in  that  character  effected  marine 
insurances  in  different  insurance  companies  in  the  United  States, 
on  the  ships  and  vessels  of  the  said  Edward  Oliver ;  that,  on  the 
7th  of  October,  in  the  year  1854,  by  a  certain  deed  of  assign- 
ment, bearing  that  date,  the  said  Edward  Oliver  transferred  and 
assigned  to  the  plaintiff,  for  the  benefit  of  his  creditors,  all  the 
estate  and  effects  of  the  said  Edward  Oliver,  including  all  the 
said  policies  of  insurance,  and  all  sums  of  money  due  and  to 
become  due  thereon. 

'^That,  immediately  after  the  said  assignment,  the  plaintiff 
entered  upon  the  execution  of  the  duties  thereof,  of  which  the 
defendant  was  notified,  and  they  continued  to  employ  the  said 
defendant  in  receiving  and  collecting  the  sums  secuied  or  payable 
under  the  said  policies  of  insurance,  and  in  effecting  fiurther 
insurances  on  the  ships  and  vessels  so  assigned  to  them,  which 
the  defendant  undertook  to  do,  and  to  account  to  them  for  the 
proceeds. 

"  That,  previous  to  the  9th  of  September,  1866,  the  said  Arthur 
Leary  had  been,,  by  and  in  the  course  of  said  business,  fiiUy 
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repaid  all  the  advances,  charges  and  commissions  due  him  upon, 
or  by  reason  of,  the  said  insurances  so  made,  including  the  insu- 
rances made  by  him  since  the  date  of  the  said  assignment,  for  the 
said  assignees ;  and  on  the  said  9th  of  September,  1856,  he  ren- 
dered  to  the  said  assignees  his  account  current,  showing  a  balance 
payable  to  them,  as  such  assignees,  over  and  above  all  disburse- 
ments and  charges,  of  four  thousand  six  hundred  and  sixty-nine 
dollars  and  twenly-five  cents,  amounting,  with  interest^  to  the 
date  of  this  report,  to  five  thousand  five  hundred  and  twenty- 
three  dollars  and  fifty-four  cents. 

''  That  between  the  date  of  said  account  and  the  commencement 
of  this  suit,  the  said  Arthur  Leary  had  made  further  collections 
on  the  said  policies  of  insurance,  to  the  amount  of  eight  thousand 
one  hundred  and  fourteen  dollars  and  ninety  cents,  over  and 
above  charges  and  commissions,  amounting,  with  interest  to  the 
date  of  this  report,  to  nine  thousand  five  hundred  and  sixty-four 
dollars  and  seventeen  cents.  And  that  subsequent  to  the  com- 
mencement of  this  suit,  and  prior  to  the  8d  of  June,  1858,  the 
said  Arthur  Leaiy  has  made  further  collections  on  the  said 
policies  to  the  amount  of  two  thousand  five  hundred  and  fifty- 
one  dollars  and  fiity-eight  cents,  amounting,  with  interest  to  the 
date  of  this  report,  to  the  sum  of  two  thousand  six  hundred  and 
ninety-three  doUars  and  ninety-seven  cents,  which  amounts 
remain  due  to  the  plaintiff. 

"  That  prior  to  the  commencement  of  this  suit,  the  plaintifb  had 
requested  the  said  defendant  to  account  with  and  pay  over  to 
them  the  amount  so  recovered  and  collected  on  account  of  the 
said  policies  and  proofi  appertaining  thereto,  which  the  defend- 
ant neglected  and  refiised  to  do. 

The  plaintiff'  counsel  produced  at  the  trial,  and  offered  to 
cancel  and  surrender  the  dishonored  bill  of  A.  Leaiy,  for  four 
thousand  one  hundred  and  thirty -two  pounds  five  shillings  and 
five  pence,  in  &vor  of  Edward  Oliver,  in  the  answer  mentioned, 
and  offered  to  the  defendant's  counsel  therewith,  the  consent  of 
the  plaintiff'  attorney  in  the  suit  thereon,  that  the  same  be 
discontinued. 

"  I  further  find,  that  no  evidence  (besides  the  bill  itself)  was 
offered  as  to  the  consideration  or  purpose  for  which  said  bill 
was  remitted  to  said  Oliver. 
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'^That  the  defendant  appeared  in  said  suit  on  said  bill  by  his 
attorney,  but  that  the  cause  was  not  put  at  issue,  and  that,  in 
February,  1856,  the  plaintiff  gave  notice  to  the  defendant  that 
no  fiirther  proceedings  would  be  had  in  the  suit  on  said  bill,  but 
that  the  suit  was  not  discontinued  of  record,  nor  the  costs  paid 
up  to  the  time  of  the  said  offer  of  the  plaintiQs'  attorney  herein. 

"  And  I  therefore  find,  as  conclusions  of  law,  that  the  deed  of 
assignment  of  October  7th,  1854,  took  effect  as  an  absolute  and 
valid  transfer  to  the  plaintijOk  of  the  claims  and  policies  of  insu- 
rance on  the  ships  of  the  said  Oliyer,  as  between  the  parties, 
subject  only  to  any  existing  charges  of  the  defendant  for  his 
advances  and  commissions  thereon,  and  that  upon  the  repayment 
to  the  defendant  of  such  charges  and  commissions,  the  plaintifls 
become  absolutely  entitled  thereto. 

'^  That  the  defendant,  having  assented  to  the  said  assignment 
and  continued  to  act  in  the  employment  of  the  assignees  in  the 
business  of  the  assigned  estate,  was  liable  on  his  promise  to 
account  to  them  for  his  collections. 

"  That  the  transactions  of  the  defendant  with  Edward  Oliver 
since  the  date  and  notice  of  the  assignment  or  judgments  against 
him,  arising  out  of  such  subsequent  transactions,  were  not 
admissible  in  evidence  as  against  the  plaintiffs. 

"  That  the  dishonored  bill  of  the  defendant  in  &vor  of  Edward 
Oliver,  for  four  thousand  one  hundred  and  thirty-two  pounds 
five  shillings  and  five  pence,  was  not  available  by  the  defendant 
as  a  defense  against  the  plaintiffs'  claim  in  this  suit 

"  And  I  do  therefore  find  that  the  plaintiffs  are  entitled  to 
judgment  against  the  defendant  for  the  sum  of  seventeen  thou- 
sand seven  hundred  and  eighty -one  dollars  sixty -eight  cents,  the 
amount  so  due  as  aforesaid,  including  interest,  together  with  the 
costs  of  this  action,  to  be  taxed. 

"  And  that  said  judgment  should  further  provide  and  require 
that  the  defendant  deliver  to  the  plainti£&,  or  their  attorney 
herein,  all  policies  of  insurance  effected  by  defendant  on  the 
vessels  of  Edward  Oliver,  or  effected  for  and  at  the  request  of 
the  plaintiffs,  together  with  all  protests,  vouchers  and  documents 
pertaining  thereto." 

The  assignment  by  Edward  Oliver,  of  Liverpool,  England,  to 
the  plainti£^  in  trust,  for  the  benefit  of  his  creditors,  dated 
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October  7, 1854,  made  in  certain  proceediags  in  bankruptcy,  in 
England,  to  the  plaintiff,  as  parties  to  the  second  part,  and  to 
which  those  of  Oliver's  creditors  who  signed  it  were  described  as 
parties  of  the  third  part,  named  in  a  schedule  of  creditors 
annexed,  was  produced ;  its  execution  by  the  parties  of  the  first 
and  second  parts  had  been  duly  proved  by  the  subscribing  wit- 
ness, and  certified  before  the  American  Consul  at  Liverpool, 
and  the  signature  of  the  other  witness  to  the  execution  by  the 
same  parties  was  proved  on  the  trial.  It  purported  to  be  signed 
and  seided  by  the  creditors  named  in  the  lis^  and  the  proof  of 
the  signatures  of  several,  but  not  of  all  of  them  was  given.  The 
reading  of  the  assignment  was  objected  to,  the  objection  over- 
ruled, and  defendant  excepted.  It  is  not  necessary  to  state  the 
provisions  of  the  assignment  The  defendant  claimed  that  it 
was  fiaudulent  and  void  by  reason  of  various  provisions  therein, 
which,  on  the  other  hand,  the  plaintiff  msisted  were  legal  under 
the  laws  of  England,  which,  however,  were  not  produced  or 
proved.  The  Court  did  not  pass  upon  the  question,  whether  it 
was  valid  or  not,  as  against  judgment  creditors  of  Oliver. 

The  defendant's  motion  for  a  nonsuit,  urged  on  the  grounds 
that  the  plaintiff  being  foreign  assignees,  could  not  sue  here, 
nor  in  their  own  names,  and  that  the  assignment  was  void,  was 
overruled,  and  he  excepted. 

The  defendant  offered  to  prove  by  Edward  Oliver,  various 
fiu^ts  tending  to  show  that  the  assignment  by  him  was  fraudulent 
and  void  as  against  creditors,  and  to  the  rejection  of  the  testi- 
mony, defendant  excepted. 

The  defendant  offered  a  judgment  record,  letters  and  other 
evidence,  showing  that  since  the  assignment  by  Edward  Oliver 
to  the  plaintiffii,  he  (Oliver)  had  become  largely  indebted  to  the 
defendant  To  the  rejection  of  this  evidence,  the  defendant 
excepted.  He  also  offered  evidence  to  show  that  the  credits  to 
the  plaintiffs  in  the  account  rendered  by  him,  on  the  9th  Sep- 
tember, 1856,  were  in  part  made  up  of  notes  therein  credited  as 
cash,  and  that  such  notes  had  in  &ct  never  been  paid  to  him. 
To  the  rejection  of  this  evidence  he  excepted.  He  also  inquired 
of  the  plaintiff'  witness,  Foster,  (who  had  testified  that  he  noti- 
fied the  defendant  of  the  assignment  by  Oliver  to  the  plaintiffs, 
and  requested  him  to  furnish  accounts  and  statements  of  any 
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property  or  assets  of  Oliver  in  his  hands.)  What  the  defendant 
replied,  when  he,  the  witness,  demanded  of  the  defendant  any 
policies  or  documents  belonging  to  Edward  Oliver  7  On  objeo* 
tion,  the  question  was  disallowed,  and  defendant  excepted. 

Tlie  plaintiff  produced  on  the  trial  and  offered  to  cancel  the 
bUl  of  exchange  described  in  the  defendant's  answer,  and  a  writ* 
ten  consent  of  the  attorneys  in  the  suit  thereon,  that  such  snit 
be  discontinued.  The  defendant's  counsel  objected  to  and 
declined  the  offer,  because  no  actual  discontinuance  had  taken 
place,  no  costs  had  been  paid,  and  that  the  defendant  could  not 
now  be  deprived  of  his  defense. 

The  defendant  took  due  exceptions  to  the  findings  and  deci- 
sion of  the  Beferee. 

0.  G.  Egan^  for  the  defendant  (appellant). 

This  action  is  brought  by  the  plaintiff,  as  assignees,  under  a 
statutory  assignment  executed  in  England,  aU  parties  to  it  resid- 
ing there.    As  such  assignees  the  plaintiffs  cannot  sue  here. 

Because  they  have  no  standing  in  Courts  by  right,  and  are  not 
permitted  to  have  by  courtesy,  especially  as  the  interests  of  the 
defendant,  a  citizen,  are  injuriously  affected  by  such  suit  ( WiOink 
V.  Bmwidc^  23  Wend.,  68,  and  cases  cited ;  20  John.,  846;  Ecnfi 
V  Thompson,  1  Seld.,  846,  Opinion  of  Paige.  As  to  stafcutory 
assignment^  see  12  and  13  Vict,  chap.  106,  §  — .) 

The  plaintiffs  cannot  maintain  this  action  in  their  own  name. 

Because  a  right  to  sue  (chose  in  action)  cannot^  by  English 
law,  be  transferred  by  assignment  {SeweU  v.  Moocsy,  12  Eng.  Law 
k  Eq.  B.,  304 ;  Schohy  v.  Darmi,  2  Bos.  &  Pull.,  541 ;  Coke's 
Litt,  14,  a,  note ;  2d  Bl.  Com.,  442 ;  Edwards  on  Bills,  66.) 

Because,  by  the  terms  of  the  assignment,  they  are  provisional 
assignees  only,  and  have  not  shown  a  compliance  with  the  con- 
ditions of  the  assignment  firom  which  alone  they  derive  power  to 
bring  this  action. 

Because  the  executipn  of  the  assignment  by  the  assignor,  wai 
in  itself  an  act  of  bankruptcy,  without  proof  of  the  compliance 
with  the  statute.  (12  and  18  Vict,  ch.  106,  §  68.) 

And  it  appears  by  the  certificate  annexed  to  the  assignment^ 
that  proceedings  were  taken  against  the  assignor  in  the  court  of 
bankruptcy,  and  in  the  absence  of  proof  to  the  contrary,  on  the 
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part  of  the  plaintiflh,  this  CSourt  is  to  assume  that  the  assignor's 
estate  became  subject  to  the  Bankrupt  Court,  and  that  official  as- 
signees were  appointed  superseding  the  plaintifb. 

The  assignment  was  improperly  admitted  in  evidence,  because 
there  was  no  proof  of  the  execution  thereof  bj  all  the  parties 
of  the  third  part  thereto. 

The  assignment  is  yoid  as  against  the  defendant,  who  was  a 
creditor  of  the  assignor  at  the  time  of  the  execution  thereof 

The  &ct  of  the  defendant  being  a  creditor  at  that  time  is  not 
disputed.  (8  R  S.,  5th  ed.,  p.  221,  §  1 ;  4  Comst,  211.) 

The  laws  of  a  foreign  country  are  presumed  to  be  the  same  as 
ours,  unless  the  contrary  is  shown.  (WrigfU  y.  Delafidd^  28  Barb., 
498 ;  Monroe  y.  Douglass,  1  Seld,  448.) 

The  assignment  is  void  against  a  subsequent  creditor  of  the 
asffignor  under  section  1,  page  221,  8  Bevised  Statutes,  6th  edi- 
tion, which  is  as  follows : 

"  All  deeds  of  gift,  all  conyeyances,  and  all  transfers  or  assign- 
ments, yerbal  or  written,  of  goods,  chattels,  or  things  in  action, 
made  in  trust  for  the  use  of  the  person  making  the  same  shall  be 
void,  as  against  the  creditors  existing  or  svbsequefrU  of  such  person." 

A  surplus  is  contemplated  by  the  assignment,  which  is  made 
in  trust  for  the  assignor.  (Leikh  y.  EbUister,  4  Comst,  211 ;  Van 
Nest  y.  Toe,  1  Sandf.  Ch.  B.,  4 ;  McLean  y.  Button,  19  Barb., 
450 ;  Barney  v.  Oriffin,  2  Comst.,  865 ;  Ooodrich  y.  Bourns,  6 
HiU,  488;  Madde  y.  Oaims,  5  Cow.,  547;  Fiedler  y.  Bay,  2 
Sand£,  594;  2  Seld.,  510,  522;  12  Barb.,  168;  19  id,  450;  17 
id.,  801.) 

It  is  sufficient  that  the  defendant  is  a  simple  contract  creditor. 
It  is  only  necessary  to  be  a  judgment  creditor  where  it  is  sought 
to  set  aside  the  assignment  for  fraud  by  direct  suit,  in  order  to 
get  the  assignees  before  the  Court 

Here  they  come  voluntarily  into  Court 

The  assignment  is  void  against  a  subsequent  creditor  of  the 
assignor. 

Because  it  authorizes  a  sale  of  the  assigned  property  upon 
credit  (2  Seld.,  510,  522.) 

Because,  while  proposing  to  assign  all  the  property  of  the  as- 
signor for  the  benefit  of  creditors,  it  reserves  a  part  thereof  to 
the  assignor.  {Cfurtis  v.  Leavtit,  15  N.  Y.  R,  144.) 
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Because  it  allows  the  assignees  to  puichase  the  assigned  pro- 
perty. 

Because  it  exonerates  the  assignees  from  all  liability  in  the 
management  of  the  assigned  estate  arising  £x>m  their  own  acts. 
{Litchjidd  Y.  White,  8  SelA,  488.) 

Because  it  provides  a  compensation  to  the  assignor  and  his 
£unily.  {McLean  v.  ButUm^  19  Barb.,  450.) 

Because  it  allows  the  assignor  to  retain  the  use  of  the  assigned 
property. 

K  the  defendant  is  a  creditor  of  the  assignor  subsequent  to  the 
assignment,  then  for  the  above  reasonisi  the  assignment  is  void  as 
to  him,  and  the  Beferee  erred  in  excluding  the  proof  of  the  in- 
debtedness of  the  assignor  to  the  defendant  existing  at  the  com- 
mencement of  this  action. 

For  the  same  reason  the  Beferee  erred  in  rejecting  the  certified 
copy  of  the  judgment  roll,  of  a  judgment  in  favor  of  the  defend- 
ant against  the  assignor  for  $12,656.98. 

For  same  reason  the  Beferee  erred  in  rejecting  the  transcript 
of  judgment  in  favor  of  the  defendant  against  the  assignor  for 
$14,695.74.  (1  R  S.,  5th  ed.,  p.  868,  §  121 ;  8  id.,  p.  545,  §  282; 
id.,  639,  §  18.) 

To  entitle  the  plaintiff  to  recover,  they  must  show  that  the 
assignment  is  valid  and  authorized  by  the  laws  of  England, 
where  made.  {Thatcher  v.  Morris^  1  Kern.,  437.) 

The  illegality  of  the  transaction  through  which  the  plaintiffi 
derive  their  title  as  assignees,  is  a  defense  to  the  defendant 
{Dewitt  V.  Brisbane,  16  N.  Y.  R.,  518 ;  Johnson  v.  Bush,  8  Barb. 
Ch.  R.,  207 ;  Tahnage  v.  PeU,  8  Seld.,  828 ;  Oreen  v.  Seynrnr, 
8  Sand.  Ch.  R.,  285 ;  Leavitt  v.  Palmer,  8  Comst,  19 ;  Story  on 
ProuL  Notes,  §  198 ;  Merchants^  Bank  v.  Spalding,  5  Seld.,  52; 
Hyde  v.  Ooodnow,  8  Comst,  266;  IfeUis  v.  Clark,  4  Hill,  424; 
Babcock  v.  Booth,  2  Hill,  181 ;  BoU  v.  Rogers,  8  Paige,  154.) 

The  Referee  erred  in  denying  the  motion  for  nonsuit. 

The  Referee  erred  in  excluding  the  testimony  of  Edward  Oli- 
ver, offered  on  the  trial. 

An  assignor  of  a  deed  in  trust,  for  creditors,  is  a  competent 
witness  for  a  creditor  seeking  to  avoid  the  deed  or  assignment 
for  fraud.  {S^pnoar  v.  Wilsm,  14  N.  Y.  R,  567 ;  11  Wend.,  241; 
8  R  S.,  5th  ed.,  pp.  224,  225,  §§  1,  4.) 
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The  Beferee  erred  in  not  allowing  the  witness  Foster  to  answer 
the  question  pat  by  defendant's  counsel. 

When  you  demanded  of  the  defendant  any  policies  or  docu- 
ments belonging  to  Edward  Oliver,  what  reply  did  he  make  to 
that  demand? 

The  Beferee  erred,  in  not  allowing  the  defendant  to  show  the 
admission  of  De  Wolfe,  one  of  the  plaintiff,  as  to  the  invalidity 
of  the  assignment 

The  Beferee  erred,  in  allowing  the  plaintiff'  counsel  to  with- 
draw the  objection  to  the  examination  of  Edward  Oliver,  as  a 
witness. 

The  Beferee  erred,  in  refusing  defendant's  motion  to  strike  out 
the  withdrawal  of  the  objection  to  the  examination  of  Oliver. 

The  Beferee  erred,  in  rejecting  the  proof  offered  by  the  defend- 
ant that  the  notes  of  various  parties  were  credited  as  so  much 
cash  in  the  account  rendered  by  the  defendant,  and  that  such 
notes  have  never  been  paid  to  the  defendant 

The  suit  pending  against  the  defendant  by  the  Liverpool 
Borough  Bank,  upon  the  bill  for  £4,182  58.  6d.  remitted  to  E. 
Oliver,  and  by  him  passed  to  said  Bank,  was  a  defense  to  the 
defisndant  in  this  action. 

The  Beferee  erred,  in  allowing  the  offer  of  the  plaintiff'  coun- 
sel to  cancel  and  surrender  the  bill  of  £4,182  5^.  6d,  and  to 
deliver  to  defendant's  counsel  a  consent  for  the  discontinuance 
of  the  suit  against  the  defendant  upon  such  bill 

Because  the  suit  upon  such  bill  has  not  been  discontinued. 

No  order  of  discontinuance  has  ever  been  entered,  filed  or 
served  therein. 

No  costs  in  such  suit  have  ever  been  paid  or  tendered. 

No  costs  in  this  action  had  then  or  ever  have  been  paid  or 
tendered  in  this  action. 

Such  offer  made  at  that  stage  of  this  action  without  the  pay- 
ment or  tender  of  the  defendant's  costs  herein,  up  to  the  time  of 
such  offer,  cannot  deprive  the  defendant  of  a  defense  valid  and 
effectual  at  the  time  this  action  was  commenced  and  set  up  in  the 
answer. 

The  Beferee  erred,  in  allowing  to  the  plaintiffs  the  amount  of 
the  notes,  and  the  interest  therefiom  from  September  9th,  1856, 
Bosw.— Vol.  VI.  41 
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received  by  the  defendant,  and  credited  in  his  account  as  so 
much  cash,  which  remain  unpaid  by  the  makers  thereof  viz.: 
H.  T.  Chambers,  $148.25 ;  YaUance  &  Berlley,  $300 ;  Fisher  k 
Milliken,  $501.25 ;  John  M.  Mayo  &  Company,  $801.25. 

The  Referee  erred,  in  allowing  to  the  plaintifl&  any  amounts 
received  by  defendant  after  the  commencement  of  this  action, 
which  by  his  report  appears  to  be  the  sum  of  $2,693.97. 

The  objection  to  the  introduction  of  the  letters,  of  defendant, 
to  Harmood,  Banner  &  Company,  was  well  taken. 

The  Beferee  erred,  in  rejecting  the  letters  of  Edward  Oliver 
offered  by  the  defendant. 

The  judgment  should  be  reversed,  with  costs. 

Joshtia  Chit,  for  the  plaintiffe  (respondents). 

I.  The  execution  of  the  assignment  by  Edward  Oliver^  and 
by  assignees,  is  duly  proved  by  the  subscribing  witness  before 
the  American  Consul.  (1  B.  S.,  §  4,  12;  Laws  of  1829,  eh. 
222.) 

n.  The  execution  of  the  assignment  by  several  of  the  cre- 
ditors, if  that  is  considered  necessary,  is  proved  by  the  witnesses. 
(Burrill  on  Assignments,  pp.  310,  315 ;  Harris  v.  Sumner^  2  Pick., 
129 ;  Hastings  v.  Bdldmn,  17  Mass.,  552,  556.) 

IIL  The  assignment  operates  as  an  actual  transfer  of  the  claims, 
debts,  and  policies  of  insurance  of  Oliver,  as  between  the  parties. 
It  cannot  be  impeached  by  a  debtor  or  a  holder  of  the  securities 
assigned.  Nor  by  a  creditor  until  he  has  recovered  a  judgment 
against  the  assignor,  and  had  an  execution  returned.  {Bishop  t. 
Halsey,  13  How.  Pr.  B.,  154 ;  Waterhury  v.  WesterveU,  5  Seld., 
598,  605 ;  Hastings  v.  Belknap,  1  Denio,  190,  198.) 

rV.  The  provisions  of  the  English  bankrupt  act  of  1849, 
making  certain  provisions  in  relation  to  arrangements  by  deed, 
(§§  224-229,)  relied  on  by  the  defendant  have  no  bearing  on 
this  case.  These  provisions  are  analogous  to  our  "  two-thirds  act," 
and  provide  for  an  absolute  discharge  of  the  debtor  from  all  his 
debts,  on  obtaining  the  assent  of  six-sevenths  of  his  creditors, 
and  complying  with  certain  other  provisions  of  the  act 

Whether  these  have  or  have  not  been  complied  with  is  imma- 
terial here.  {Drew  v.  Collins,  4  Eng.  Law  &  Eq.,  540 ;  [contains 
the  clauses  of  the  act  in  question ;]  Tttley  v.  Taylor,  8  id.,  870 ; 
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&  a,  12  id,  469 ;  JSewart  v.  CbUin,  10  CJonu  Bench,  [J.  Scott] 
R,  70  R  C.  L  R,  684.) 

The  asmgnment  was  valid  by  the  laws  of  England.  {Pickstock 
V.  Lt/ster^  3  Manle  &  Sel.,  871 ;  Janes  v.  Whi&read^  5  Eng.  Law 
&  Eq.,  431 ;  (hate  v.  WtTliams,  9  id.,  481 ;  Chrtis  v.  Zeavife,  15 
K  Y.  K.,  [1  Smith,]  9, 114,  295.) 

Y.  The  assignment  was  assented  to  by  the  defendant,  and  has 
oontinaed  to  be  acted  upon  him  till  the  commencement  of  tins 
suit 

1.  An  assignment  cannot  be  impeached  by  a  creditor  assenting 
to  it^  and  acting  under  it  (Burrill  on  Assignments,  p.  317,  and 
cases  cited ;  Henriquez  y.  JETcme,  2  Edw.  Ch.  B.,  120 ;  13  Wend., 
240.) 

2.  Not  only  has  the  defendant  assented  to  the  assignment,  but 
he  has  continued  to  be  employed  by  the  assignees  as  their  agent 
in  effecting  the  insurances  and  making  the  collections  in  ques- 
tion. 

8.  The  whole  amount  now  claimed  is  a  balance  of  a  new  ac- 
count opened  with  the  assignees,  and  is  less  than  the  amount 
directly  advanced  the  defendant  by  the  plaintiff  in  the  course 
of  the  agency.  (Story  on  Agency,  §§  64,  55.) 

YI.  The  dishonored  bill  of  Leary  set  up  in  the  answer  is  no 
evidence  of  a  debt  due  by  Oliver. 

The  presumption  in  the  absence  of  proo^  is  that  it  was  given 
fbr  an  amount  due  by  the  drawer. 

In  any  event,  it  is  sufficient  that  the  plaintiff  produces  the  bill 
at  the  trial,  or  shows  it  in  his  possession.  (Chit  on  Bills,  p.  197, 
9th  Am.  ed.,  and  cases  cited.) 

YIL  The  accounts  rendered  the  plaintiff  taken  in  connection 
with  the  correspondence,  are  conclusive  that  the  defendant  was 
indebted  to  the  plaintifib  in  the  amount  claimed,  at  the  time  of 
the  bringing  of  the  suit  (1  Story's  Eq.,  §  526 ;  Bruen  v.  Eone^ 
2  Barb.  S.  C.  B.,  586 ;  Leaycraft  v.  Dempsey,  15  Wend.,  83.)     . 

Ym  The  judgment  by  defeult  of  February  12, 1859,  against 
Edward  Oliver  and  James  Henry,  is  no  defense  to  the  claims  of 
the  defendants,  and  was  properly  exclude  by  the  Beferee.  It  is 
between  different  parties.  (1  Cow.  &  Hill,  PhU.  on  Ev.,  326.) 

It  was  obtained  pending  the  trial  of  the  cause  before  the 
Se&ree. 


824  CASES  m  THE  SUPERIOR  COURT. 

OroBbie  etalr.  hoKry, 

It  appeals  on  its  face  to  have  grown  out  of  transactions  long 
subsequent  to  the  assignment  of  Oliver  and  to  the  defendant's 
assent  thereto.  (Oode,  §  112 ;  BedcwWi  y.  Unvm  Bank^  4  Sand., 
604) 

The  transcript  from  the  docket,  of  Maich  17, 1859,  is  no  evi- 
dence in  itself.  It  is  only  made  by  statute  authority  to  the  county 
derk  to  docket  the  judgment  so  as  to  bind  the  real  estate  of  the 
defendant  (2  R  S.,  p.  861,  §  18,  ch.  886  of  1840,  §  26.) 

IX.  The  plaintiff  are  entitled  to  recover : 

1.  The  amounts  stated  in  the  account  of  September  0, 1856. 

2.  The  subsequent  collections  to  date  of  report,  with  interest 
respectively. 

8.  The  delivery  of  the  policies  and  documenta 

The  Code,  section  167,  authorizes  the  joinder  of  an  equitable, 

with  a  legal  cause  of  action. 
The  complaint  prays  an  account  against  an  agent 
Where  accounts  are  ordered  to  be  brought  in,  they  axe  to 

be  stated  up  to  the  time  of  filing.  (1  Barb.  Pr.,  606  to  608; 

Beaton's  Decrees,  p.  42 ;  BeUv.  Bead,  8  Atk.,  592 ;  id.,  682.) 
The  judgment  should  be  affirmed. 

By  the  CtouBT — Woodruff,  J.  The  Beferee  finds  in  this 
case  that  down  to  and  prior  to  the  7th  of  October,  1854,  the 
defendant  was  employed  by  one  Edward  Oliver  as  an  insurance 
agent,  and  that  in  that  character  he  effected  marine  insurances  in 
various  companies  on  ships  and  vessels  of  the  said  Oliver. 

That  on  the  7th  of  October,  1854,  the  said  Oliver  assigned  all 
his  estate  (including  the  policies  for  the  said  insurances,  and  all 
moneys  due  or  to  become  due  thereon,)  to  the  plaintifb  for  the 
benefit  of  his  creditors. 

That  the  defendant  was  immediately  notified  of  the  assign* 
ment,  and  the  plaintiff  entered  upon  the  execution  thereof,  and 
they  continued  to  employ  him  in  receiving  and  collecting  the 
sums  payable  by  virtue  of  the  said  insurances,  and  also  in  effect- 
ing further  insurances  on  the  ships  and  vessels  assigned,  and 
that  the  defendant  undertook  to  do  this,  and  to  account  to  them 
for  the  proceeds. 

That  prior  to  September  9th,  1856,  the  defendant  had  been 
repaid  all  his  advances  made  to  Oliver  prior  to  such  aasignmenl^ 
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and  all  hia  adyances  made  in  his  said  employment  by  the  plain- 
tiffii|  and  on  that  day  rendered  them  an  aoGount,  showing  a 
balance  due  to  the  plainti£b  of  $1,669.25,  over  and  above  all 
dharges. 

That  subeeqnently  and  prior  to  the  commencement  of  this 
anity  he  had  made  fiuiiher  coUeotions  on  the  said  policies  of  insu- 
rance to  the  amount  of  $8,114.90,  over  and  above  all  charges 
and  commiasions. 

That  after  the  commencement  of  this  suit  and  before  the 
accounting  had  before  the  Beferee,  the  defendant  had  made 
farther  collections  on  the  said  polieies  to  the  amount  of 
$2,551.18. 

These  sums,  with  interest,  the  Beferee  reported  due  to  the 
plaintifbs,  and  for  the  amount  so  found  due,  the  judgment  was 
Altered  from  which  the  appeal  was  taken. 

It  is  not  insisted  that  Uie  facts  so  found  are  not  warranted 
by  the  evidence.  If  such  claim  were  made,  we  should  be  con- 
strained to  say  that  in  our  judgment  the  proo&  fully  sustain  the 
findings  of  the  Beferee  in  these  respects. 

Two  main  objections  are  urged  to  the  recovery  upon  the  fiicts 
proved :  First,  that  the  assignment  by  Edward  Oliver  was  frau- 
dulent and  void  by  reason  of  provisions  which,  on  its  fiMse, 
render  it  illegal ;  and  second,  that  the  plaintifis  cannot  recover 
in  this  action  for  moneys  collected  after  the  action  was  com* 
menced. 

1.  The  complaint  alleges  the  dealings  between  Oliver  and  the 
defendant  The  assignment  by  Oliver ;  the  continued  employ- 
ment of  the  defendant,  Leary,  by  the  plaintifib ;  his  receipt  of 
moneys  and  his  rendering  the  accounts  on  the  9th  of  September, 
1866,  showing  the  balance  due  to  the  plaintiffi  of  $4,669.26;  his 
continued  possession  of  the  policies  of  insurance ;  further  collec- 
tions thereon;  his  refusal  to  render  an  account  thereof;  the 
plaintifb  demand  of  the  outstanding  policies,  &c.  And  the. 
complaint  prays  an  account  of  all  his  acts  and  of  all  moneys 
reorivedf  and  that  he  pay  over  all  moneys  due,  and  give  up  the 
policies  of  insurance,  with  the  proofs,  vouchers  and  documents 
relating  thereto. 

The  answer  simply  denies  that  Oliver  assigned  to  the  plaintiff, 
or  that  the  plaintifib  continued  to  employ  him,  but  admits  that 
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he  continued  to  make  collections  till  be  had  repaid  himself  the 
moneys  he  had  expended  for  Oliver  prior  to  October  7,  1854. 

The  defendant  also  admits  that  he  rendered  the  account  of 
September  9, 1856,  which  was  an  account  of  certain  collections 
of  money ;  that,  by  the  account,  it  nominally  appeared  that  the 
sum  stated  as  the  balance  thereof,  $4,669.25,  was  due  by  the 
defendant,  but  alleges  that  that  sum  was  not  in  reality  due, 
because  it  did  not  embrace  all  the  open  and  unsettled  transactions 
between  him  and  Oliver.  That,  prior  to  October  7,  1854,  the 
defendant  had  remitted  to  Oliver  a  draft;  for  £4,132  6s.  6d.  ster- 
liag,  which  was  without  consideration,  and  was  a  loan  to  Oliver, 
which  draft  Oliver  and  the  parties  having  the  management  of  his 
estate  after  his  fiulure,  and  notwithstanding  notice  firom  the  defend- 
ant prohibiting  the  same,  negotiated  and  received  the  amount 
thereof,  and  parties  claiming  to  be  holders  thereof  for  value  are 
now  prosecuting  a  suit  thereon  against  the  defendant 

The  defendant,  also,  by  an  amendment,  called  a  further  answer, 
set  up  that  Edward  Oliver,  on  the  7th  of  October,  1854^  was 
indebted  to  the  defendant  for  moneys  paid  out,  &a,  in  $100,000, 
which  has  not  been  paid. 

Taldng  the  facts  found  by  the  Referee  to  be  true,  here  is  an 
endeavor  by  an  agent,  who  has  been  paid  in  full  all  claims  due 
to  him  by  his  principal,  accepting  employment  by  the  assignees 
of  such  principal,  continuing  to  manage  the  business  as  their 
agent  and  collecting  moneys,  but,  when  called  to  account,  alleging 
that  the  assignment  is  void  as  against  the  creditors  of  the  assignor, 
(for  it  is  this  only  which  is  claimed  of  the  assignment  in  ques- 
tion,)  and  refusing,  on  that  ground,  to  account  to  his  actual 
employers,  or  to  pay  over  moneys  received  by  their  direction. 

This,  we  think,  he  cannot  do.  It  is  his  business  to  pay  over 
the  moneys  he  has  received,  and  it  will  be  the  plaintifGs'  duty  to 
answer,  if  any  creditor  of  Edward  Oliver  should  impeach  the 
assignment,  for  the  property  which  comes  to  their  hands,  whether 
through  the  agency  of  this  defendant  or  otherwise. 

So  that  we  do  not  deem  it  necessary  to  discuss  the  question 
whether  the  assignment  is,  or  is  not,  valid  as  against  the  creditors 
of  Edward  Oliver.  Under  the  English  statutes  referred  to,  we 
incline  to  think  it  is  perfectly  valid  and  binding;  and,  if  so,  then 
the  whole  pretense  is  groundless. 
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The  assignment  was  clearlj  valid  as  between  the  parties  to  it 
The  assignor  is  bound  thereby :  his  agent  cannot  impeach  it 

It  is  not  denied  in  the  answer  that  the  defendant  had  actually 
receiyed  all  the  moneys  which  appear  by  the  account  rendered 
September  9,  1866,  to  have  been  receivjed  by  him.  The  answer 
admits  that  he  had  collected  and  paid  himself  all  moneys  which 
he  had  expended  for  Edward  Oliver  prior  to  the  assignment,  and 
all  moneys  which  he  had  been  obliged  to  pay  on  account  of  lia- 
biKties  incurred  for  Oliver  prior  to  such  assignment 

2.  As  to  the  second  objection  above  mentioned,  it  must  sui&ce 
to  say,  that  this  is  an  action  not  merely  to  recover  a  sum  of 
money  alleged  to  be  due  to  the  plaintiff,  but  it  is  brought  for  an 
accounting  and  settlement  between  principals  and  their  agent 
It  seeks  not  only  the  payment  to  them  of  such  moneys  as  have 
been  collected,  but  also  the  surrender  of  the  securities  in  his 
hands. 

On  the  taking  of  the  account  it  was  in  all  respects  proper  to 
ascertain  not  only  what  the  balance  was  when  the  action  was 
commenced,  but  also  to  ascertain  what  securities  the  defendant 
held,  which  he  should  be  adjudged  to  deliver  to  the  plaintiff. 

The  defendant  in  such  a  suit  could  not  defeat  the  plaintifSs  of 
their  title  to  relief,  nor  deprive  them  of  any  part  of  such  relief 
nor  drive  them  to  a  new  action,  by  converting  the  securities  or 
any  part  of  them  into  money,  by  collecting  them  or  otherwise, 
while  the  action  is  pending.  If  on  the  accounting  it  appeared 
that  he  had  done  so,  he  was  bound  to  account  for  the  money  and 
pay  it  over  in  lieu  of  tiie  securities  which  he  would  have  been 
bound  to  surrender  if  he  had  not  collected  them. 

The  parties  did  not,  it  is  true,  in  the  form  of  proceeding  in  tiiis 
action,  follow  the  former  practice  in  Chancery  by  bringing  the 
cause  to  a  hearing  on  the  question,  whether  the  defendant  was 
liable  to  account,  and  on  a  decree  for  an  accounting  go  to  a  Mas- 
ter or  Beferee  to  have  the  account  taken.  They  mutually  con- 
sented to  refer  the  whole  of  the  issues  to  a  Beferee,  in  the  first 
instance,  and  it  was  proper  that  he  should,  if  he  found  the  de- 
fendant  liable  to  account,  proceed  with  the  accounting  as  he  did 
without  objection. 

8.  It  is  insisted  that  the  Eefcree  should  have  received  proof 
of  the  transactions  between  Oliver  and  the  defendant,  subsequent 
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to  the  afisignment  to  the  plainti£b,  October  7, 1864,  ana  ohai^ 
to  the  plaintiff  what  was  due  to  the  defendant  from  Oliver. 

The  views  above  expressed  in  relation  to  the  effect  of  the  as- 
Bgnment  to  the  plaintii&,  dispose  of  this  objection.  The  judg- 
ment record  offered  in  evidence  by  the  defendant,  showed  on  its 
&Qe  that  it  was  recovered  for  an  indebtedness  arising  oat  of 
transactions,  subsequent  to  the  assignment^  and  between  April, 
1856,  and  December,  1867,  and  in  a  suit  not  commenced  until 
one  year  after  this  action  was  brought 

4.  We  have  examined  the  exceptions  taken  to  the  rulings  of 
the  Referee  on  the  trial,  admitting  or  rejecting  evidence.  We 
think  none  of  them  well  taken.  Some  of  them  are  in  effect  dis- 
posed of  by  what  has  already  been  said.  Of  the  others  we 
think  extended  notice  is  not  here  necessary. 

Two  or  three  of  them  perhaps  require  that  we  should  say,  that 
the  offer  of  the  defendant  to  show  that  in  the  account  rendered 
September,  9,  1856,  credit  is  given  for  certain  notes  as  cash, 
which  notes  have  not  been  paid,  was  an  offer  to  contradict  the 
admission  in  the  defendant's  answer,  and  was  properly  rejected 
on  that  ground  if  on  no  other.  That  answer  expressly  admitted 
it  to  be  an  account  of  moneys  collected,  and  assigned  only  specific 
reasons  for  alleging  that  the  balance  thereby  appearing  was  not 
due,  and  no  such  ground  was  intimated  as  the  defendant  now 
offered  to  prove.  Nor  was  it  suggested  that  there  was  any  error 
or  mistake  therein,  but  only  that  there  were  other  tranoeustions 
not  embraced  therein. 

The  short  answer  to  the  claim  of  the  defendant  that  the  ques- 
tion put  to  the  mtness  Foster,  should  have  been  allowed  is  this : 
The  question  assumed  that  the  witness  had  testified,  that  he  had 
made  a  demand  on  Foster  for  the  policies  of  insurance  and  docu- 
ments. He  had  not  so  testified,  but  on  another  ground  it  was 
not  admissible,  it  was  an  endeavor  to  make  the  defendant's  own 
declarations  evidence  in  his  own  &vor.  This  he  could  not  do 
unless  the  plaintiff  had  given  evidence  of  a  part  of  the  conve^ 
sation,  and  so  raised  some  presumption  which  the  reply  would 
explain  or  rebut,  or  render  the  whole  conversation  admissible  by 
proving  a  part  Here  the  plaintiff  had  proved  no  such  demand 
as  the  question  assumed. 
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The  other  exoeption  is  to  the  ruling  of  the  Beferee,  permitting 
the  plaintifb  to  produce  and  surrender  the  defendant  a  bill  of 
exchange  for  £4,182  bs.  bdL^  which  was  we  think  plainly  correct. 
K  that  bill  was,  a3  the  defendant  alleged  in  his  answer,  an  ao* 
oommodation  bill  without  consideration,  then  it  being  produoed 
in  the  plaintifEs'  hands  unpaid,  and  the  surrender  thereof  left  the 
account  between  the  parties  in  the  same  state  as  if  it  had  never 
been  drawn,  if  it  was  a  bill  valid  in  the  plaintifi&'  hands,  upon 
sufficient  consideration,  then  both  that  and  the  balance  of  ac- 
count were  due.  No  proof  as  to  the  consideration  was  given  by 
the  defendant  The  prima  facie  import  of  the  bill  was,  that  that 
sum  was  due  to  Edward  Oliver  from  the  defendant,  or  was  re* 
ceived  by  the  defendant  from  Oliver,  when  the  biU  was  drawn. 
In  respect  to  this,  no  error  was  committed  by  the  Beferee  of 
which  the  defendant  can  complain. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


Alsxandeb  M.  Lawbbkge,  Beceiver  of  The  General  Mutual 
Insurance  Company,  Plaintiff  and  Appellant,  v.  Nathakibl 
L.  McCbeady,  John  W.  Mott,  and  Jahes  H.  Bbundaos, 
Jr.,  Defendants  and  Bespondents. 

1.  In  the  absence  of  any  statute,  or  provision  in  the  charter,  authorizing  an 
Insurance  Company  to  receive  notes  in  advance  of  preminms  to  be  earned 
by  the  Company  by  insaring  the  maker,  or  defining  the  rights  and  liabilities 
of  the  parties  when  snch  a  note  is  given,  the  mere  facts  that  the  maker 
united  with  several  others  in  giving  such  notes  to  an  Insurance  Company 
upon  an  understanding  that  the  notes  should  be  renewed  from  time  to  time 
for  such  amounts  as  should  not  be  earned,  and  that  the  makers  should  be 
allowed  five  per  cent  on  the  amount  of  premiums  earned,  as  a  compensation 
for  the  advance,  do  not  make  the  miners  liable  to  the  Company  so  that^ 
upon  its  insolvency  and  discontinuance  of  its  business,  the  Beceiver  can 
collect  thereon  any  greater  sum  than  the  Company  has  earned. 

1  li  seem$  that  such  a  note  would  be  good  and  collectible  in  the  hands  of  an 
indorsee  for  value. 

3.  Whether  the  Company,  if  it  had  continued  solvent  and  able  and  ready  to 
continue  to  insure  the  maker,  oould,  under  the  circumstances  stated,  collect 
Bosw.— Vol.  VI.  42 
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the  whole  amount  of  the  note,  by  requiring  the  maker  to  suffer  them  to 
earn  the  whole  ?  QuoBre. 

4.  Such  a  note  is  not^  under  the  circumstances  stated,  a  ^^  subscription  note/' 
properly  so  called,  under  various  special  charters  and  under  the  general 
insurance  law,  in  which  certain  notes  are  made  yalid  and  binding,  whether  . 
the  premiums  for  which  they  are  prospectively  advanced  are  ever  earned 
or  not^  according  to  numerous  decisions  in  this  State. 

6.  Such  a  note  may  be  surrendered  by  the  Company,  and,  an  open  policy 
being  issued,  the  note  given  for  the  nominal  premium  may  be  taken  in 
substitution,  and,  if  done  in  good  faith,  the  transaction  is  valid,  even  though 
it  afterwards  appear  that  the  Company  was  insolvent  at  the  time :  And 
this  is  even  more  clear,  when  they  obtain  thereby  the  responsibility  of  an 
additional  person  as  maker  of  the  substituted  note. 

6.  On  a  note  given  for  the  nominal  premium  on  an  open  policy  to  cover  risks 
to  be  afterwards  indorsed  thereon,  the  premiums  upon  which  are  to  be 
settled  and  the  terms  of  insurance  fixed  when  the  indorsement  is  made, 
neither  the  Company  nor  the  Receiver  of  the  Company,  if  it  become  insol- 
vent and  cease  insuring,  can  recover  any  sum  greater  than  the^  premiums 
on  risks  actually  taken  under  the  policy. 

7.  But,  to  the  extent  of  premiums  upon  risks  actually  taken,  the  Compsnj, 
or  its  Receiver,  may  recover  on  such  a  note ;  and,  if  the  Company  become 
insolvent,  and  a  Receiver  is  appointed,  the  makers  having  consented,  with  the 
Company,  to  a  cancellation  of  the  open  policy,  on  an  agreement  to  return 
the  premium  of  a  particular  risk  not  earned,  ^'to  be  paid  ratably  out  of 

'  the  assets  of  the  Company,  when  divided,"  the  Receiver  is  entitled  to  col- 
lect the  premium  on  such  risk,  and  the  defendants  must  look  to  the  diri- 
dendfi  for  reimbursement 

(Before  Hoffman,  Woodruff,  and  Monordef,  J.  J.) 
Heard,  January  8th;  decided,  March  17th,  1860. 

Appeal  from  a  judgment  entered  on  the  decision  of  E.  P. 
Cowles,  Esq.,  to  whom  the  cause  was,  by  consent  of  parties, 
referred,  to  hear  and  determine. 

The  action  was  brought  by  Mortimer  Livingston,  as  Beoeiver 
of  the  General  Mutual  Insurance  Company,  to  recover  from  the 
defendants  the  amount  of  their  promissory  note,  dated  January 
5th,  1854,  for  $1,868.09,  payable  seven  months  after  date  to 
their  own  order,  and  indorsed  to  the  said  Company.  The  Com- 
pany, on  or  before  the  14th  day  of  January,  1864,  ceased  to 
insure  and  became  insolvent ;  and  afterwards,  in  December,  1854, 
by  proceedings  on  a  petition  filed  March  18th,  1854,  the  said 
plaintiff  was  appointed  Beceiver  of  their  assets,  and  among 
other  assets  he  received  firom  the  Company  the  note  of  the 
defendants  on  which  this  action  is  brought. 
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The  answer  of  the  defendants,  so  fir  as  it  is  material  to  state 
its  contents,  1.  Averred  that  the  note  was  without  consideration. 
2.  That  the  (General  Mutnal  Insaranoe  Company,  on  the  6th  day 
of  January,  1854,  issued  to  the  defendants  an  open  policy  of 
insoranoe,  whereby  they  agreed  to  insure  the  defendants  to  the 
amount  of  $68,404^  on  freight  and  merchandise,  on  any  and  all 
vessel  and  vessels  which  the  defendants  might  require  and  report 
to  the  Company,  the  premium  on  such  risks  to  be  fixed  at  the 
times  of  the  indorsement  of  the  risks  on  the  said  policy,  and  such 
clauses  to  apply  as  the  Company  might  insert  as  the  risks  are 
successively  reported.  That  the  note  in  suit  was  given  for  the 
nominal  premium  on  the  amount  of  such  open  policy  and  in 
consideration  of  the  risks  to  be  thereafter  earned  upon  risks 
which  should  thereafter  be  taken  under  the  said  policy;  and 
that  before  any  premium  had  been  earned,  and  before  any  of 
the  orders  in  the  complaint  mentioned,  the  Company  canceled 
the  said  policy  and  all  outstanding  risks.  8.  The  defendants 
counterclaim  several  sums,  being  due  for  return  premiums  on 
canceled  policies,  and  several  losses  under  policies  issued  by  the 
said  Company. 

It  appeared  on  the  trial,  that  on  the  6th  day  of  January,  1863, 
the  firm  of  N.  L.  McCready  &  Company,  which  was  composed 
of  two  of  the  defendants  only,  to  wit,  Nathaniel  L.  McCready 
and  John  W.  Mott,  gave  to  the  General  Mutual  Insurance  Com- 
pany the  note  for  $3,000,  mentioned  in  the  findings  of  the 
Beferee,  and  that  the  note  on  which  this  action  is  brought  dated 
January  6th,  1864,  was  given  by  McCready,  Mott  &  Company, 
a  new  firm  formed  by  the  taking  of  James  H.  Brundage  into  the 
copartnership  with  McCready  k  Mott 

The  other  material  facts  appear  by  the  finding  of  the  Beferee, 
as  set  forth  in  the  case  on  appeal,  as  follows,  viz. : 

"And  the  said  Beferee,  upon  said  testimony,  did  find  as 
matters  of  fact: 

^^FirsL  That  Mortimer  Livingston,  the  plaintiff  named  in  the 
original  complaint,  was  duly  appointed  Beceiver  of  the  General 
Mutual  Insurance  Company,  and  aft;er  the  commencement  of 
this  action  departed  this  life,  and  that  Alexander  M.  Lawrence, 
the  present  Beceiver  was  duly  appointed  in  his  stead.    The  peti- 


882  CASES  IN  THE  SUPEBIOB  COUBT. 

Lftwrenoe  y.  M cCreadj  et  oL 

tion  for  the  diflsolution  of  the  Company  and  appointment  of  tlie 
Beoeiyer,  was  filed  March  10, 1864. 

"  Second.  That  the  defendants,  with  many  other  parties,  set 
forth  in  their  bill,  Book  G,  on  the  6th  Janoavy,  1863,  made  and 
deliyeied  to  the  General  Mutual  Insurance  Company  dieir  pro- 
missory note  for  $8,000,  termed  a  subscription  note,  payable  at 
twelve  months,  being  in  the  usual  form  and  with  the  usual  inei* 
dents  to  a  subscription  note,  five  per  cent  commission  being 
allowed  on  the  amount  used.  That  this  note  fell  due  in  Janu- 
ary, 1864,  when  the  amount  used,  including  five  per  cent  com- 
nussion,  amounted  to  $1,729.76,  and  the  balance  unused  was 
$1,868.09.  That  the  note  for  $3,000  was  paid  in  fall  by 
defendants  at  the  bank,  who  received  the  check  of  the  Company 
for  the  balance  unused  as  above.  That  defendants  then  gare 
their  note  (upon  which  this  suit  is  brought)  at  seven  months; 
the  open  policy  (Exhibit,  No.  1,)  having  been  issued  at  the  same 
time,  and  of  the  same  date. 

"  That  this  was  according  to  the  practice  of  the  Company  in 
renewals  of  subscription  notes  where  there  was  a  balance  doe 
and  unused,  except  that  the  note  in  suit,  instead  of  being  taken 
at  twelve  months  as  the  balance  of  a  subscription  note,  was  in 
the  usual  form  of  an  ordinary  premium  note  on  which  the  open 
policy  was  issued,  and  that  such  note  was  for  the  premium  on 
such  open  policy ;  the  practice  not  being  to  issue  an  open  policy 
on  the  renewal  of  a  subscription  note. 

"  Third.  That  under  said  open  policy  risks  were  entered  upon 
which  the  premiums  amounted  to  $189.60,  according  to  the 
indorsement  on  said  policy,  and  that  said  policy  was  subsequently 
canceled,  and  that  an  indorsement  of  said  cancellation  was  made 
on  said  policy  as  follows : 

''  It  is  agreed  to  return  premium,  $139.60,  allowed  under  this 
policy  to  be  paid  ratably  out  of  tiie  assets  of  the  Company  when 
divided.  This  policy  is  hereby  canceled  fix>m  20th  of  January, 
1864,  including  all  undetermined  risks. 

"  Alfred  Ogden, 

''PresC' 

''  And  that  all  the  risks  indorsed  on  said  policy  were  at  that 
time  undetermined. 
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'^  Iburth.  That  said  Oompany  ceased  to  insure,  and  stopped 
business  on  the  14th  January,  1864,  and  at  that  time  were  insol* 
vent. 

"  Mftlu  That  said  Company  were,  at  the  date  of  filing  of  said 
petition,  (10th  March,  1854,)  indebted  to  the  defendants  as  fol* 
lows: 

Far  retoin  premium  on  policy,  schooner  *'  Jos.  Gh«en," $20  88 

With  interest  on  same  flrom  10th  January,  1854 

Betam  premium  on  policy,  schooner  "Moses  Taylor/' 61  60 

With  interest  on  same  from  9th  July,  1854. 

Betnm  premium  on  policy,  Jas.  S.  Loffland, 20  13 

Betnm  premium,  schooner  "Kensington,*' 61  36 

Partial  loss  on  schooner  *'  Kensington," 316  50 

Betnm  premium  on  policy,  "John  A.  Taylor," 96  25 

With  interest  on  said  three  last  sums  from  12th  January,  1854. 

And  for  total  loss  on  the  barque  "  John  A.  Taylor,"  the  sum  o£ . . .  3,500  00 

With  mterest  from  October  8th,  1854. 

A  consent  and  adnussion  of  the  defendants'  attorney  was 
sabmitted  as  follows : 

"  SUPERIOR  OOURT. 

AlBZAHDKB  M  XiAWBSNOS, 

Beceiver,  &a, 

agsL 

NAnmiL  Ll  McObiadt  and  others. 

'^It  is  stipulated  and  agreed  that  the  fact  that  the  original  sub- 
scription note  given  in  evidence  on  the  trial,  was  made  by  N.  L. 
McCieady  &  Company,  a  firm  composed  of  McCready  &  Mott 
only,  while  the  note  on  which  this  action  is  brought  was  made  by 
McCready,  Mott  &  Company,  a  firm  composed  of  McCready, 
Mott  and  James  H.  Brundage,  Jr.,  is  to  have  no  effect  upon 
the  decision  of  this  case,  except  so  £sur  as  it  may  tend  to  show 
the  purpose  for  which  the  note  sued  upon  was  made  and 
delivered 

M.  G.  Harrington. 

J}efendant8*  Attorney. 

"And  ihe  said  Referee  did  further  decide  and  determine  as 
matters  of  law : 

"  Ist  That  the  plaintiff  was  not  entitled  to  recover  in  this 
action  upon  the  note  set  forth  in  the  complaint 
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''2d.  That  plaintiff  "was  not  entitled  to  lecoyer,  under  the 
indorsement  of  the  cancellation  of  the  policy,  the  premituns,  or 
any  part  of  them,  on  the  risks  indorsed  thereon. 

''  Sd.  That  the  defendants  were  entitled  to  be  paid  by  said 
Beceiver  the  aforesaid  sums  of  money  for  return  premiums  and 
for  total  loss,  with  interest  &om  the  dates  above  set  forth,  to  be 
paid  to  said  defendants  ratably  with  other  creditors  of  the 
Greneral  Mutual  Insurance  Company,  from  the  fimds  in  the  hands 
of  the  said  Seceiver,  upon  the  distribution  of  the  assets  of  said 
Company,  and  accordingly  found  that  judgment  should  be 
rendered  in  fiivor  of  the  defendants  for  the  sum  of  $5,177.82." 

Judgment  was  entered  in  conformity  with  this  decision,  and 
directing  that  the  said  sum  of  $6,177.82,  be  paid  by  the  plain- 
tiff to  the  defendants,  ratably  with  other  creditors  of  the  said 
Company,  out  of  the  fund  in  his  hands  as  Beceiver  upon  the  dis- 
tribution thereof 

The  plaintiff,  having  excepted  to  the  decision  of  the  Beferee^ 
appealed  to  the  General  Term.  Some  of  the  proofi  given  on  the 
trial  are  mentioned  in  the  opinion  of  the  Court 

Alexander  Hamilton,  Jr.,  for  the  plaintiff  (appellant). 

L  It  is  beyond  doubt,  as  found  by  the  Beferee,  that  the  note 
in  question,  for  $1,868.09,  represented,  on  the  6th  January,  1864, 
the  balance  unused  of  a  subscription  note  for  $8,000,  given  by 
the  deftndants,  with  many  other  parties,  on  the  6th  January, 
1858. 

n.  On  the  6th  January,  1854,  the  sum  of  $1,868.09  was  abso- 
lutely  due  from  defendants  to  the  Company,  and  was  subject  to 
no  contingency  whatever,  and  did  not  depend  upon  the  fact  that 
any  value  or  consideration  had  been  received. 

Bepeated  decisions  in  this  and  other  Courts  of  this  State  have 
wisely  established  that,  in  cases  of  insolvency,  all  the  creditors 
of  a  Company  have  a  right  to  look  to  the  subscription  notes,  or 
those  of  that  character,  given  to  create  a  capital  and  furnish  credit 
and  stability  to  the  Company.  {White  v.  Haight,  16  N.  Y.  B^ 
810 ;  1  Sandf.,  68, 168, 171, 177,  629 ;  8  id.,  176 ;  1  ComsL,  871 ; 
8  id.,  290;  4  id.,  60;  4  Seld.,  812.) 

ni.  The  Company,  on  the  5th  January,  1864,  being  insolvent, 
it  was  not  in  the  power  of  the  officers  of  the  Company,  by  any 
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change  in  the  form  or  evidence  of  the  debt,  to  affect  or  destroy 
itB  character,  nor  to  convert  an  absolute  into  a  contingent  liability, 
and  thereby  relieve  the  defendants  at  the  expense  of  other  credi- 
tors of  the  Company. 

1.  Here  the  sum  due  was  the  balance  of  a  subscription  'note, 
which  defendants  must  pay  in  any  event 

2.  The  note  given  for  such  balance  should  have  been  taken  at 
twelve  months,  though  it  was  in  terms  made  payable  at  seven 
months,  and  an  open  policy  issued  with  it 

8.  It  cannot  be  pretended,  upon  the  evidence  in  this  case  and 
the  fBusto  found  by  the  Beferee,  that  there  were  two  independent 
transactions;  but,  on  the  contrary,  it  appears  that  the  arrange- 
ment was  confessedly  to  convert  the  balance  of  a  subscription 
note  into  an  open  policy  premium  note. 

TV.  The  Beferee,  in  deciding  that  the  plaintiff  (the  Beceiver) 
was  not  entitled  to  recover  upon  the  note  sued  upon,  places  his 
decision  on  the  purely  technical  ground  of  the  form  of  the  action, 
and  the  pleadings  in  the  cause ;  because, 

1.  The  complaint  set  forth  the  note,  and  claimed  that  the 
defendants  were  indebted  for  the  amount  stated  in  it . 

The  note,  on  its  &ce,  was  an  obligation  for  the  payment  of  a 
certain  sum;  the  defendants  have  recourse  to  matters  dehors 
the  note,  and  in  explanation  of  it  they  resort  to  the  open  policy. 
The  plaintiff,  on  the  other  hand,  insists  that  this  note  being  shown 
to  represent  the  debt  due  on  the  subscription  note,  any  attempt 
to  change  its  character  was  unauthorized  and  void,  as  against  the 
creditors  of  the  Company,  by  reason  of  its  insolvency.  (17  John. 
R,  821,  as  to  "  value  received.") 

2.  The  defendants,  in  their  answer,  do  not  deny  making  and 
delivering  the  note,  but  set  up  as  a  defense  that  it  was  without 
consideration. 

8.  This  was  the  issue  raised  by  the  pleadings,  and  the  plain- 
tiff to  rebut  this  defense,  showed  conclusively,  as  found  by  the 
Beferee,  that  this  note  was  given  for  the  balance  of  the  subscrip- 
tion note. 

4.  The  real  issue  is  fairly  made  on  the  pleadings,  nor  was  it 
necessary  or  proper  for  the  plaintiff  to  anticipate  any  defense 
the  defendants  might  interpose.  The  note,  on  its  face,  im- 
ported  a    consideration,    "value  received."     The    defendants 


^(^  j^^Dotoa  under  their  charter,  they  would 
.'*^ ir'fjt^^gdeSsadtm.ta  estopped  on  the  groond  tliat 

/^^saaB-y  other  parties  in  creatmg  a  fond  and 

pair  *'^  Company  by  giving  notes,  having  all  the 

&  ^juivil^es  incident  to  subscription  notea  {De- 

c  fhe  MeirSumts^  Mutual  Irmtranee  Company,  1 

n^lgot^J  ^^  question  in  this  case  is,  whetlier  the  officers 

f^P^y,  thongh  acting  in  good  fiuth,  can,  in  case  of  insol- 

y  ^iff^  the  evidence  (^  a  debt,  or  convert  an  absdate  into 

f**^Lent  liability  to  the  diminutioQ  of  the  fund  and  the  injoty 

^£c«difor8. 

»  jB  submitted  that  under  the  statntea  and  authoritieB,  such 

-^  are  wholly  void  as  against  the  orediton  and  Seceiver  vrho 

^piesenta  them.  [Demismes  et  al  v.  The  Jferdumt^  Mutual  Itttu- 

fgiice  Company,  1  Comat,  871 ;  Bnmtoer  v.  Appld^f,  1  SeudC  S. 

C.  R.,  159 ;  Bwuwer  v.  HiU,  id.,  629.) 

It  is  inaccurate  to  say,  in  this  case,  that  one  oontract  is  dedarod 
upon  and  a  recovery  songht  upon  another. 

The  oomplaint  is  upon  a  promissory  note  for  ^c  payment  of 
a  certain  snm ;  it  imports  a  consideration  upon  its  fiioe  "  value 
received." 

The  answer  denied  a  consideration,  and  averred  certain  other 
matters  to  establish  a  want  of  consideration ;  it  then  alleged  cer- 
tain o£&ets  or  counterclaims. 

As  these  were  not  disputed,  no  reply  was  necessary,  and  the 
question  of  consideration  was  at  issue. 

ViL  It  is  submitted  that  the  complaint  is  sufficient  to  Bustaio 
a  judgment  for  the  plaintiff  upon  the  facta  proved ;  and  that,  in 
any  event,  the  Court,  at  General  Term,  can  treat  the  pleadings  as 
having  been  amended  so  as  to  conform  to  the  iacts  proved  in  any 
respect  in  which  the  Court  ought  dearly  to  allow  an  amendment 
at  Special  Term.  {BawdoiTi  et  al.  v.  Colman  et  al,  6  Dner,  188.) 

ViXL  The  Referee  erred  in  deciding  that,  under  the  indone- 
ment  of  cancellation,  nothing  was  dne.  That  indorsement  im- 
ported  an  agreement,  assented  to  by  defendants,  that  they  should 
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pay  the  piemium  in  fall,  and  reoeiv e  the  retum  premium  ratably. 
Judgment  should  therrfore  have  been  given  for  such  premiums 
in  fetyor  of  the  Seceiven 

The  judgment  should  be  reversed,  and  judgment  given  for  the 
Beoeiver  for  the  amount  of  the  note  sued  upon,  with  interest  and 
costs. 

E,  W.  Stoughton^  for  the  defendants  (respondents). 

L  The  action  was  brought  solely  upon  the  note  mentioned  in 
the  complaint,  and  the  plaintiff  cannot  be  permitted,  whatever 
may  be  his  right  as  to  the  balance  of  said  note  for  $8,000,  to 
recover  the  same  in  this  suit 

n.  The  said  note  for  $3,000  was  not  a  subscription  note,  and, 
therefore,  the  makers  thereof  could  only  have  been  made  liable 
thereon  to  the  extent  of  premiums  which  might  be  thereafter 
earned  and  become  due  xmto  the  said  Company.  (See  Act  of  In- 
corporation, passed  May  25, 1841.) 

m.  If  the  said  note  for  $3,000  was  a  subscription  note,  the 
Company  had  power  to  cancel  and  surrender  the  same  unto  the 
makers,  who,  if  they  practised  no  fraud  upon  said  Company  in 
obtaining  such  note,  would  be  entitled  thereto. 

In  this  case  no  such  fraud  was  practised,  nor  did  the  officers, 
in  surrendering  such  note,  act  under  any  mistake  of  &cts,  by 
them  material  to  be  understood.  {Hyde^  Hec^Vj  Jkc,  v  Lynde,  4 
Comst,  887;  Ourtis  v.  Leavitt,  15  N.  Y.  E.,  [1  Smith,]  108, 189,. 
198.) 

lY.  It  is  dear  upon  the  evidence,  and  the  Beferee  has  so  found, 
that  the  note  in  suit  was  given  in  consideration  of  the  open 
policy  issued  at  the  time  it  was  made,  and  for  the  purpose  of  se- 
curing the  payment  of  such  premiums  as  might  be  earned  upon 
risks  to  be  written  upon  the  said  policy.  That  the  Company  had 
power  to  take  such  premium  notes,  and  in  consideration  thereof 
to  issue  such  policies,  no  one  will  deny ;  and  that  the  transaction 
in  question  was  real,  and  was  acted  upon  by  the  parties,  cannot 
be  disputed. 

It  appears  from  the  evidence,  that  upon  payment  of  the  pre- 
mium notes,  no  commission  was  allowed  to  the  makers,  whilst 
upon  the  payment  of  what  were  called  subscriptions  notes  they 
were  entitied  to  fifteen  per  cent  on  the  sum  paid. 
Bosw.— Vol.  VI.  43 
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denied  the  consideratioii,  and  the  plaintiff  established  its  real 
character. 

Y.  If  any  doubts  could  be  raised  as  to  the  right  of  the  Com- 
pany to  take  subscriptions  notes  under  their  charter,  they  woxdd 
be  disposed  of)  and  the  defendants  estopped  on  the  ground  that 
they  had  united  with  many  other  parties  in  creating  a  fund  and 
giving  credit  to  the  Company  by  giving  notes,  having  all  the 
characteristics  and  privileges  incident  to  subscription  notes.  {Dt- 
raismes  et  al  v.  The  Merchants^  Mutual  Insurance  Company^  1 
CJomst,  871.) 

YL  The  only  real  question  in  this  case  is,  whetiher  the  officers 
of  a  Company,  though  acting  in  good  fidth,  can,  in  case  of  insoV 
vency,  change  the  evidence  of  a  debt,  or  convert  an  absolute  into 
a  contingent  liability  to  the  diminution  of  the  fund  and  the  injury 
of  the  creditors. 

It  is  submitted  that  under  the  statutes  and  authorities,  such 
acts  are  wholly  void  as  against  the  creditors  and  Beoeiver  who 
represents  them.  {Deraismea  et  cd.  v.  The  Merchant^  Mutual  Inaut 
ranee  Company^  1  Comst,  871 ;  Brouwer  v.  Appleby^  1  Sandf  S. 
C.  R,  159 ;  Brouwer  v.  HiU,  id.,  629.) 

It  is  inaccurate  to  say,  in  this  case,  that  one  contract  is  declared 
upon  and  a  recovery  sought  upon  another. 

The  complaint  is  upon  a  promissory  note  for  the  payment  of 
a  certain  sum;  it  imports  a  consideration  upon  its  i&ce  ^^  value 
received." 

The  answer  denied  a  consideration,  and  averred  oertain  other 
matters  to  establish  a  want  of  consideration ;  it  then  alleged  cer- 
tain offsets  or  counterclaims. 

As  these  were  not  disputed,  no  reply  was  necessary,  and  tfao 
question  of  consideration  was  at  issue. 

YIL  It  is  submitted  that  the  complaint  is  sufficient  to  sustain 
a  judgment  for  the  plaintiff  upon  the  facts  proved ;  and  that,  in 
any  event,  the  Court,  at  General  Term,  can  treat  the  pleadings  as 
having  been  amended  so  as  to  conform  to  the  &cts  proved  in  any 
respect  in  which  the  Court  ought  clearly  to  allow  an  amendment 
at  Special  Term.  {Bouxloin  et  al.  v.  Oolman  et  al,  6  Duer,  183.) 

Yin.  The  Referee  erred  in  deciding  that,  under  the  indorse- 
ment of  cancellation,  nothing  was  due.  That  indorsement  im- 
ported an  agreement,  assented  to  by  defendants,  that  they  should 
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pay  the  premium  in  full,  and  receive  the  return  premium  ratably. 
Judgment  should  therefore  have  been  given  for  such  premiums 
in  favor  of  the  Becei  ver. 

The  judgment  should  be  reversed,  and  judgment  given  for  the 
Beceiver  for  the  amount  of  the  note  sued  upon,  with  interest  and 
costs. 

jE  W.  Stoughton,  for  the  defendants  (respondents). 

L  The  action  was  brought  solely  upon  the  note  mentioned  in 
the  complaint,  and  the  plaintiff  cannot  be  permitted,  whatever 
may  be  his  right  as  to  the  balance  of  said  note  for  $8,000,  to 
recover  the  same  in  this  suit 

n.  The  said  note  for  $3,000  was  not  a  subscription  note,  and, 
therefore,  the  makers  thereof  could  only  have  been  made  liable 
thereon  to  the  extent  of  premiums  which  might  be  thereafter 
earned  and  become  due  unto  the  said  Company.  (See  Act  of  In- 
corporation,  passed  May  25, 1841.) 

m.  If  the  said  note  for  $3,000  was  a  subscription  note,  the 
Company  had  power  to  cancel  and  surrender  the  same  unto  the 
makers,  who,  if  they  practised  no  fraud  upon  said  Company  in 
obtaining  such  note,  would  be  entitled  thereto. 

In  this  case  no  such  fraud  was  practised,  nor  did  the  officers, 
in  surrendering  such  note,  act  under  any  mistake  of  facts,  by 
them  material  to  be  understood.  {Byckj  JBec^r,  JtCy  v  Lynde^  4 
Comst,  887;  Owrtia  v.  LeaviU^  15  K  Y.  E.,  [1  Smith,]  108,  189,. 
198.) 

lY.  It  is  dear  upon  the  evidence,  and  the  Beferee  has  so  found, 
that  the  note  in  suit  was  given  in  consideration  of  the  open 
poUcy  issued  at  the  time  it  was  made,  and  for  the  purpose  of  se- 
curing the  payment  of  such  premiums  as  might  be  earned  upon 
risks  to  be  written  upon  the  said  policy.  That  the  Company  had 
power  to  take  such  premium  notes,  and  in  consideration  thereof 
to  issue  such  policies,  no  one  will  deny ;  and  that  the  transaction 
in  question  was  real,  and  was  acted  upon  by  the  parties,  cannot 
be  disputed. 

It  appears  from  the  evidence,  that  upon  payment  of  the  pre- 
mium notes,  no  commission  was  allowed  to  the  makers,  whilst 
upon  the  payment  of  what  were  called  subscriptions  notes  ihey 
were  entitled  to  fifteen  per  cent  on  the  sum  paid. 
BoBW.— Vou  VL  43 
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DiflFerent  rights  and  obligations  were  therefore  created  by  the 
execution  of  these  two  instruments ;  and  it  clearly  appears  fix)m 
the  evidence  that  both  parties  intended — and  so  expressed  their 
arrangement  in  form — that  the  note  in  suit  should  be  a  premium 
note,  and  not  what  they  called  a  subscription  note. 

y.  Even  assuming  the  defendants  to  be  still  liable  to  pay  the 
balance  of  the  note  for  $8,000,  such  liability  is  quite  consistent 
with  the  fact  that  they  are  liable  upon  the  note  in  suit  only  as 
makers  of  an  ordinary  premium  note. 

VI.  The  Receiver  succeeds  only  to  such  rights  as  the  Company 
might  themselves  have  enforced.  The  note  for  $8,000  was  can- 
celed without  firaud  or  mistake.  After  such  cancellation,  the 
Company  could  not  have  recovered  against  the  makers  thereof, 
and  hence  the  Eeceiver  cannot  (4  Comst,  887 ;  Ourtis  v.  Leavitt^ 
15  K  Y.  R.,  [1  Smith,]  12-152.) 

By  the  Court — Woodruff,  J.  I  am  disposed  to  concur  in 
the  views  expressed  by  the  Referee  in  relation  to  the  $8,000 
note  given  by  N.  L.  McCready  &  Company  to  the  Insurance 
Company,  whose  rights  and  interests  are  represented  by  the 
plaintiff. 

There  is  nothing,  I  think,  in  the  proo&  given  on  this  trial 
which  shows  that  N.  L.  McCready  &  Company  were  bound  on 
the  6th  day  of  January,  1864,  to  pay  to  the  Insurance  Company 
any  greater  sum  than  had  been  earned  for  insurances  made  for 
the  makers. 

The  witnesses,  it  is  true,  speak  of  this  note  as  a  subscrip- 
tion note,  but  upon  what  terms'  it  was  given,  for  what  especial 
purpose,  and  imder  what  agreement,  was  not  shown,  except 
perhaps  in  one  particular,  viz.,  that  to  the  extent  that  N.  L 
McCready  &  Company  should  insure  and  make  payments  on 
that  note,  to  that  extent  N.  L.  McCready  &  Company,  the 
niakers,  were  entitled  to  five,  per  cent  for  having  advanced 
the  note  to  the  Company.  And  it  may  reasonably  be  inferred, 
that  if  that  note  had,  before  its  maturity,  passed  by  lawfiil  trans- 
fer to  the  hands  of  a  bonafde  holder  for  value,  the  makers,  being 
then  bound  to  pay  the  whole  note,  might  perhaps  be  at  liberty 
to  claim  from  the  Company  five  per  cent  for  having  made  the 
advance. 
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Bat  as  between  the  CoxDpany  and  the  makers  no  agreement  is 
shown  which,  in  terms  or  by  implication,  bound  the  makers  to 
pay  any  greater  amount  than  was  earned  in  premioms;  or  in 
other  words,  which  would  preclude  the  makers  £com  alleging 
and  showing  that,  except  to  the  extent  of  premiums  earned,  the 
note  was  without  consideration,  and  that  they  were  to  pay  to  the 
Company  no  sum  greater  than  the  amount  of  such  premiums. 

And  so  the  note  was  in  fact  treated  by  the  Company  when  it 
became  due,  i,  e.,  while  the  makers  paid  it  in  fall,  the  Company 
refunded  so  much  of  the  consideration  as  had  not  been  earned. 

The  plaintiff  in  this  action  assumes  that  what  the  witnesses  call 
a  subsc^ption  note,  has  the  character  and  involves  all  the  obli- 
gations which  attach  to  a  note  given  under  the  12th  section  of 
various  acts  incorporating  other  insurance  companies,  which 
notes  are  by  statute  made  valid  binding  notes,  whether  the  pre- 
miums of  insurance  for  which  they  are  prospectively  advanced 
are  ever  earned  or  not^  according  to  the  construction  given  to 
that  section  in  numerous  cases.  (1  Sand.,  169;  id.,  629 ;  8  id.,  176 ; 
1  Comst,  871 ;  4  Seld.,  812 ;  8  Comst,  290 ;  4  id.,  51.) 

And  a  like  effect  is  given  to  notes  advanced  to  make  up  the 
capital  of  Insurance  Companies  organized  under  the  general 
Insurance  Act  of  April  10,  1849.  (Laws  of  1849,  ch.  808,  §  6, 
p.  442 ;  White  v.  Saight^  16  N.  Y.  B.,  810 ;  JElweU  v.  Crocker, 
4  BoBW.  R,  22.) 

But  the  act  incorporatiDg  the  General  Mutual  Insurance  Com- 
pany contains  no  such  section  as  the  twelfth  section  above  referred 
to;  and  the  note  was  not  shown  to  have  been  given  to  make  up 
a  capital  for  the  Company,  or  to  be  used  as  the  basis  of  credit 
The  Company  was  incorporated  in  1841,  (Laws  of  1841,  p.  229 ; 
id.,  1842,  p.  188 ;)  and  the  so-called  subscription  note  was  not 
given  until  January,  1858. 

The  former  President  of  the  Company,  in  his  testimony  on  the 
trial,  describes  the  arrangement  under  which  it  was  given  thus : 
"  I  know  that  a  subscription  note  for  $3,000  was  given  by  N.  L. 
McCready  &  Company,  in  advance  of  premiums,  with  a  good 
many  other  notes  by  other  parties  of  different  amounts :  they  were 
given  in  January,  1868,  and  were  due  in  January,  1854."  *  * 
"The  subscription  notes  are  given  for  premiums  to  be  earned  by 
the  Company  on  risks  effected  with  the  Company."  *  ♦    "  The 
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usual  mode  of  settling  subscription  notes  was  to  renew  the  balance 
of  the  note,  (the  difference  between  the  premiums  given  the 
Company  and  the  note,)  for  twelve  months,"  *  *  "  the  makers 
having  been  credited,  in  account,  with  five  per  cent  on  the  amount 
used.  That  allowance  of  five  per  cent  was  made  on  all  subscript 
tion  notes :  that  was  part  of  ^e  agreement  made  with  the  par- 
ties." 

In  the  absence  of  any  statute  applicable  to  the  taking  of  notes 
by  this  Company ;  and  in  the  absence  of  other  or  further  proofs 
in  relation  to  tJie  arrangement  und^  which  these  notes  were 
given,  or  the  purposes  to  which  they  were  to  be  applied ;  the 
transaction  so  described  indicates  an  advance  of  notes  for  the 
acconmiodation  of  the  Company  which  they  noight  no  doubt  use 
for  the  purposes  of  their  business,  but  which  they  were  to  earn 
by  the  premiums  of  insurance  which  the  makers  might  effect 
with  them,  and  which  were  subject  to  renewal  to  the  extent  or 
amount  unearned  at  the  time  the  notes  became  due ;  and  for  this 
accommodation  the  makers  were  to  receive  five  per  cent  on  audi 
sum  as  was  received  in  premiums  and  paid  by  the  makers. 

Under  such  an  arrangement  it  is  by  no  means  clear  that  the 
Company  could  collect  on  such  notes  any  greater  amount  than 
was  earned  in  premiums ;  and  if  it  be  conceded  that  the  Company 
might  insist  that  the  makers  were  bound  to  insure  &om  time  to 
time  until  the  whole  amount  had  been  in  fact  earned,  still,  if  the 
Company  became  insolvent  while  holding  the  note,  and  so  became 
unable  to  fulfill  its  part  o^the  agreement,  the  consideration  would 
&il ;  and,  as  between  the  immediate  parties,  (the  Company  and 
the  makers,)  we  perceive  nothing  in  the  arrangement  to  prev^at 
the  makers  from  insisting  on  an  exoneration  from  any  liability 
beyond  the  amount  earned. 

Still  less  do  we  discover  in  this  arrangement  anything  which 
could  prevent  the  Company  and  such  makers,  acting  in  good 
faith,  from  making  any  new  and  substituted  agreement  to  which 
both  should  assent,  especially  if  it  was  made  upon  a  distinct  con- 
sideration moving  thereto. 

It  is  found  by  the  Beferee,  and  the  proof  clearly  shows  that 
this  was  done.  A  new  note  was  given  for  the  balance  of  the 
note  not  earned,  in  which  a  third  person,  not  before  in  any  man- 
ner bound,  (the  defendant  Brundage,)  joined,  at  the  expiration  of 
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the  first  twelve  months,  t.  &,  at  the  maturity  of  the  note  for 
$8,000.  This  new  note  was  made  payable  at  seven  months.  It 
was  expressly  understood  that  it  should  be  what  is  termed  an 
open  policy  note,  or  a  note  for  the  unearned  premium  of  an  open 
policy  issued  at  the  same  time  to  the  makers.  The  $8,000  note 
was  paid,  and  so  much  thereof  as  had  not  been  earned  was 
refunded. 

It  is  difficult  to  see  that  there  was  in  this  anything  which  was 
not  within  the  dear  authority  and  power  of  the  Company  to  do, 
if  they  saw  fit  They  were  not  under  any  obligation  arising  out 
of  any  statute,  or  implied  in  the  original  arrangement,  as  testified 
to,  to  retain  the  $8,000  note,  or  to  insist  upon  its  full  payment, 
even  if  it  were  conceded  that  they  might  have  done  so,  offering 
at  the  same  time  to  give  insurance  to  a  corresponding  amount 

They  obtained  thereby  the  obligation  of  a  new  partner  (in  the 
firm  of  McCready,  Mott  &  Ciompany.)  A  policy  was  issued  to 
such  new  makers.  Insurances  were  entered  thereon,  and  the 
whole  transaction  bears  the  mark  of  good  fidth,  and  we  are  not 
able  to  see  in  it,  upon  the  case  as  presented  to  us,  any  ground 
for  impeaching  it  as  fraudulent  or  illegal.  And  therefore,  if  the 
question  before  us  was,  whether  the  original  makers  of  the 
$8,000  note  still  remained  liable,  notwithstanding  this  substituted 
transaction,  we  should  find  it  difficult,  upon  any  proofi  in  the 
cause,  to  say  that  they  were  not  fully  exonerated  firom  any 
liabilty  except  accordhig  to  the  tenor  and  effect  of  the  new 
arrangement 

It  is  quite  dear  that  the  defendant,  Brundage,  never  was  liable 
on  the  $3,000  note,  and  therefore  that  he  is  not  liable,  unless  he 
is  bound  to  pay  the  note  now  in  suit  The  stipulation  contained 
in  the  case  admits  that  the  $8,000  note  was  made  by  McCready 
and  Mott  only,  while  the  note  in  suit  was  made  by  the  three 
defendants,  but  that  this  hci  ''is  to  have  no  effect  upon  the 
decision  of  the  case  except  so  &r  as  it  may  tend  to  show  the 
purpose  for  which  the  note  sued  upon  was  made  and  delivered." 

We  are  somewhat  in  doubt  as  to  the  proper  construction  to  be 
given  to  this  stipulation.  The  fact  that  a  note  executed  by  a 
new  firm  was  given  is  (as  already  noticed,)  a  significant  one  as 
showing  not  only  that  a  mere  renewal  of  the  unearned  portion 
of  the  $8,000  was  not  all  that  the  parties  contemplated,  but  also 


842  CASES  IN  THE  SUPERIOR  COURT. 

Lawrence  v.  McCreadj  et  al 

that  a  new  consideration  existed  for  making  the  substituted 
arrangement;  and  further,  it  served  to  characterize  the  new 
transaction  as  made  in  good  faith,  and  as  the  basis  of  further 
new  relations  between  the  parties  under  the  open  policy  then 
taken  out  and  the  insurances  entered  thereon. 

We  can  hardly  think  the  stipulation  was  intended  to  mean 
that  judgment  may  be  entered  against  Brundage,  if  McCready 
&  Mott  should  be  deemed  liable  for  the  unearned  balance  of  the 
$3,000  note.  The  Referee  does  not  appear  to  have  so  understood 
the  stipulation  —  and  the  power  of  the  attorney  to  make  such  a 
stipulation  is  not  &ee  from  doubt. 

The  utmost  that  it  can  reasonably  import  is,  I  think,  that  if 
upon  any  grounds,  McCready  &  Mott  are  liable  upon  the  note 
in  suit,  Brundage  is  conceded  to  be  liable  with  them. 

It  has  been  very  decidedly  intimated  that  after  the  taking  up 
of  the  $8,000  note  the  makers  thereof  were  only  liable  according 
to  the  terms  of  the  new  arrangement,  and  if  so,  the  construction 
of  the  stipulation  is  not  material,  for  if,  in  that  view,  it  be  held 
to  mean  that  if  McCready  &-  Mott  are  liable  upon  any  ground  in 
this  action,  judgment  may  be  pronounced  against  Brundage  also; 
still,  the  liability  of  the  parties  must  depend  on  the  nature  and 
legal  effect  of  the  new  arrangement^ 

By  that  arrangement  an  open  policy  was  issued,  and  a  note 
executed  for  the  premiums  for  the  risks  to  be  thereafter  indorsed 
thereon. 

Upon  a  note,  so  given,  it  has  been  repeatedly  declared  that  the 
liability  of  the  makers  only  extends  to  the  premiums  for  the 
risks  actually  taken  by  the  Company.  This  subject  was  fully 
discussed  in  this  Court  in  Elwell  v.  Orocker^  decided,  December, 
1858,  and  the  cases  on  the  subject  are  there  referred  to.  (4  Bosw. 
R.,  22 ;  1  Sandf.,  58, 184,  640,  641 ;  1  Oomst.,  871 ;  16  N.  Y.  R, 
810.) 

The  cpmplaint  herein  proceeds  solely  upon  the  alleged  liability 
of  the  defendants  upon  the  note  in  suit  And  if  the  defendants 
are  not  liable  upon  that,  it  would  be  changing  the  cause  of  ac- 
tion entirely  in  its  scope  and  meaning,  if  the  plaintiff  were  per- 
mitted to  convert  an  action  brought  on  a  promissory  note  made 
by  the  three  defendants,  and  proved  to  be  so  made,  into  an  action 
founded  on  a  liability  of  two  of  the  defendants  upon  a  previous 
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note  made  by  them  and  given  up  and  canceled.  So  that  if  we 
were  of  opinion  that  the  $8,000  note  was  improperly  surrendered, 
or  that  the  Company  or  the  plaintiff  were  not  boundi  by  the  sub- 
stituted arrangement,  we  incline  to  the  view  taken  by  the  Beferee, 
that  there  could  be  no  recovery  in  this  action,  but  that  the  failure 
of  the  plaintiff  to  establish  a  right  to  recover  on  the  note  in  suit 
must  be  deemed  not  ^'a  case  of  variance,  but  a  failure  of  proof." 
(Code,  §  171.) 

This  consideration,  however,  in  the  view  we  have  taken  of  the 
plaintiff's  rights,  does  not  arise,  for  there  is,  we  think,  a  ground 
of  recovery,  which  appears  to  have  been  overlooked  by  the 
Beferee,  entitling  the  plaintiff  to  a  portion  of  the  amount  of  the 
note.  And  if  so,  the  plaintiff  does  recover  upon  the  very  cause 
of  action  which  he  has  alleged,  and  being  entitled  to  recover 
upon  that  cause  of  action,  the  impropriety  of  permitting  the 
plaintiff  also  to  recover  upon  a  cause  of  action  not  alleged,  and  ' 
upon  grounds  not  set  up  in  the  complaint  becomes  even  more 
obvious. 

The  amount  of  insurance  under  this  open  policy  actually 
effected  entitled  the  Company  to  premiums  to  the  amount  of 
$139.40 ;  and,  even  though  the  Company  had  continued  perfectly 
solvent,  that  sum  is  all  which  could  have  been  collected  upon 
the  open  policy  note  against  these  defendants.  Of  such  a  note, 
Mr.  Justice  Sandfoed  says,  in  Brouwer  v.  Eill^  (1  Sandf,  641,) 
the  makers  "  are  not  responsible  thereon  beyond  the  amount  of 
premiums  actually  earned  by  the  Company ;.  and  the  dealer  has 
a  right  to  cancel  such  a  policy  at  any  time  a^d  receive  back  his 
note,  deducting  the  amount  of  earned  premiums." 

In  this  case,  when  risks  had  been  indorsed  entitling  the  Com- 
pany  to  $139.40  for  premiums,  the  policy  was  canceled  by  mutual 
consent.  The  Company  was  discharged  from  all  liability  upon 
its  policy,  and  the  defendants  consented  to  look  ta.the  dividends 
which  might  ultimately  be  made  to  its  creditors  for  their  return 
premium.  In  this  transaction  there  was  a  distinct  recognition  of 
the  right  of  the  Company  to  have  that  amount,  $139.40,  as  pre- 
mium on  risks  taken,  and  a  like  clear  right  in  the  defendants  to 
have  that  sum  returned  upon  the  cancellation  of  the  policy  and 
the  release  of  the  Company  from  the  insurance.  Now,  if  the* 
Company  had  at  that  time  been  solvent,  it  would  have  been,  in 
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all  respects,  right  and  proper  for  the  one  daim  to  be  setoff  against 
the  other.  But  it  was  not  inequitable  for  the  officers  of  the  Com- 
pany to  insist  upon  receiving  payment  of  this  premium  as  a  part 
of  the  fund  to  be  distributed  ratably  among  all  the  creditors, 
and  to  require  the  defendants  to  take  their  chance,  as  creditors, 
of  receiving  back  their  return  premium  out  of  the  general  fond. 
And  this  was  made  a  condition  of  the  cancellation,  and  conforms 
to  the  proper  construction  of  the  indorsement  then  made  on  the 
policy. 

The  plaintiff  was,  therefore,  entitled  to  recover  from  the  defend- 
ants the  $189.40;  and,  on  payment  of  that  sum,  the  defendants 
become  creditors  to  that  amount,  in  addition  to  the  amount  to 
which  the  Beferee  declared  them  to  be  creditors  on  other  groonda 
That  sum,  and  that  only,  is  due  on  the  note,  and  for  that  the 
plaintiff  was  entitled  to  a  judgment ;  while,  on  the  other  hand, 
the  judgment  should  declare  the  amount  due  to  the  defendants, 
and  upon  which  they  are  entitled  to  dividends,  to  be  greater  bj 
a  corresponding  addition. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event,  tmless 
the  plaintiff  elects  to  make  the  judgment  conform  to  the  views 
last  above  expressed,  in  which  case  the  judgment  may  be  to  that 
extent  affirmed,  without  costs  to  either  party  on  the  appeal 

Ordered  accordingly. 


BoBEBT  HiGOiKS  and  Augustus  G.  Gould,  Plaintiff  and  Ap- 
pellants, V.  Geobge  Moobe,  Defendant  and  Bespondent 

1.  An  unconditional  and  unrestricted  authority  given  to  an  agent  to  sell  goods, 
implies  authoritj  to  receive  payment  for  the  goods  sold. 

2.  Where  the  plaintifis^  residing  at  Albany,  sent  a  cargo  of  rye  to  the  dty  ni 
New  York  for  sale,  and  one  of  the  plaintiffs,  being  in  New  York,  requested 
S.,  a  broker,  to  take  charge  of  the  same  and  sell  it,  and  he  sold  a  part  thereof 
to  M.  &  E.,  and  another  part  to  the  defendant,  and,  after  the  delivery  of  the 
part  sold  to  M.  &  E.,  the  plaintiff  directed  S.  to  collect  the  money  from 
them,  and  said  that  the  plaintiffs  would  draw  on  him  therefor;  and  sooh 
plaintiff  thereupon  returned  to  Albany  and  subsequently  drew  on  S.  for 
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that  money,  and  he,  haying  rendered  a  faUl  and  collected  the  amount) 
the  draft;  and  afterwardfl^  the  delivery  of  the  rye  wM  to  the  defendant 
being  completed,  S.  rendered  a  biU  therefor  to  the  defendant^  and  received 
payment  in  full ;  and  where  it  also  appeared  that  it  is  the  usage  and  custom 
of  the  trade,  where  grain  is  sold  by  brokers  for  non-reeident  owners,  for 
the  broker  to  sell  and  render  the  bill  of  sale  in  his  own  name  and  collect 
the  amount:  Eeld,  that  such  payment  by  the  defendant  was  a  valid  pay* 
ment^  although  the  defendant)  when  he  made  thepayment^  was  aware  that 
the  plaintifb  were  the  owners  of  the  rye  so  sold.  (Monohhf,  J.,  dissented.) 
(Before  Hoftman,  WooDBurr  and  Moncbief,  J.  J.) 
Heard,  January  11th;  decided,  March  17th,  1860. 

This  is  an  appeal  by  the  plaiiitifi&  from  a  judgment  for  the 
defendant,  entered  upon  the  report  of  Livingston  liyingston, 
Esq.,  to  whom  the  action  was,  by  consent,  referred,  and  before 
whom  it  was  tried  on  the  29th  diay  of  December,  1868. 

The  action  was  broaght  to  recover  the  price  of  8,426}|  bushels 
of  rye  sold  to  the  defendant  on  the  27th  day  of  August,  1868,  at 
seventy-five  cents  per  bushel. 

The  answer  of  the  defendant  denied  any  purchase  from  the 
plaintiff ;  averred  that  the  purchase  was  made  from  J.  0.  Sayles, 
and  payment  to  Sayles  therefor;  and,  further,  that,  if  the  plain* 
tifi  hiHl  any  interest  in  the  rye,  the  said  Sayles  was  their  agent 
to  sell  tiie  same  and  receive  payment  therefor,  and  that  the 
defendant  purchased  the  same  from  or  through  him,  and  paid 
him  in  full  therefor. 

On  the  trial  it  appeared  that  the  plaintifis  reside  and  do  busi- 
ness  at  Albany ;  that  a  caigo  of  rye,  belonging  to  them,  was 
sent  by  them  to  New  York  for  sale,  and  arrived  here  on  the 
2l8t  of  August,  1868 ;  that  the  plaintiff  Higgins  came  to  New 
York,  and  was  heie  when  the  rye  arrived ;  that  he  employed 
John  O.  Sayles,  a  broker,  who  sometimes  acted  as  a  commission 
merchant,  to  sell  the  rye:  and  Sayles  testified  that  Higgins 
requested  him  to  take  chaige  of  and  sell  the  rye.  On  the  24th 
or  26th,  Sayles  sold  the  rye  by  sample  to  the  firm  of  Manly  & 
Embree :  the  delivery  thereof  was  begun,  and  l,649|f  bushels 
were  delivered,  when  they  objected  that  the  bulk  did  not  corres- 
pond with  the  sample,  and  refused  to  receive  any  more.  The 
plaintiff  Higgins  was  still  in  New  York,  and  was  informed  by 
Sayles  of  this  refusal,  and,  with  his  assent,  Sayles  proceeded  to 
find  another  purchaser.  The  measurer's  return  of  the  measure- 
BoBw.— Vol.  VL  44 
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ment  of  the  lye  delivered  to  Manly  &  Embree  described  the  rye 
as  measured  for  account  of  Sayles ;  and  this  return  Higgins  saw 
Bs  early  as  the  26th,  and  made  no  objection  to  its  form.  On 
Friday,  the  27th,  or  Saturday,  the  28th,  Sayles  sold  the  residue 
of  the  rye,  8,426}f  bushels,  to  the  defendant,  at  seventy -five  cents 
per  bushel,  (there  having  been  a  previous  agreement  for  a  sale 
at  seventy-six  cents,  which,  on  examination  of  the  rye,  was 
abandoned.)  Before  the  consummation  of  the  sale,  Higgins  had 
one  or  more  interviews  with  the  defendant ;  and  the  &ct  that  the 
plaintifl&  were  the  owners  of  the  rye  thus  became  known  to  him. 
On  Saturday  the  28th,  before  the  delivery  of  the  rye  to  the 
defendant  was  completed,  the  plaintiff  Higgins  returned  to 
Albany.  Before  he  left,  in  reference  to  the  refusal  of  the  former 
purchasers  to  take  the  rye,  he  wrote  to  Sayles  "if  you  are  com- 
pelled to  put  it  on  market  to-morrow,  I  am  persuaded  it  will  sell 
at  the  going  rates.''  Expecting  to  return  to  Albany  on  Friday  the 
27th,  he  spoke  to  Sayles  in  relation  to  calling  on  Manly  &  Embree, 
to  obtain  payment,  but  did  not  go  as  it  was  deemed  too  late  in 
the  day.  Sayles  then  said  to  him,  "  I  will  get  their  check  and  you 
can  draw  on  me  if  you  want  to,"  to  which  he  replied  "  very 
well."  Not  leaving  town  that  night,  he  called  on  Sayles  on  Sat- 
urday, and  went  with  him  to  the  office  of  Manly  &  Embree  to 
obtain  payment,  but  they  did  not  find  them  in,  and  Higgins  told 
Sayles  he  would  have  to  draw  on  him  and  he  must  get  the  check. 
The  testimony  of  Sayles  on  this  transaction  was,  that  Higgins 
called  and  asked  him  if  he,  Sayles,  had  collected  that  bill,  that 
he  expressed  a  desire  to  have  the  money  to  take  or  send  to 
Albany,  and  asked  him  if  he  thought  that  he,  Sayles,  could  col* 
lect  it;  that  he  told  Higgins  it  was  not  usual  to  collect  bills  the 

same  day  of  sending  them  in,  but  he  "  would  make  the  bills 
right  out  and  go  and  see."    They  then  went  together  but  did 

not  find  Manly  &  Embree  in.  That  the  bill  was  made  out  in 
his  (Sayles')  name,  and  Higgins  saw  it  and  made  no  objection. 
Higgins  on  his  examination  positively  denied  that  he  saw  the 

bill. 

Higgins  thereupon  (on  Saturday  the  28th)  returned  to  Albany, 
and  remained  there  till  Friday  the  8d  of  September,  on  the  morn- 
ing of  which  day  he  again  reached  New  York.  Meantime  Sayles 
had  collected  the  amount  due  from  Manly  &  Embree,  and  on  the 
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80th,  at  Albany,  the  plaintiffs  drew  on  him  for  the  amount,  and 
his  draft  was  paid  by  Sayles. 

Before  Friday,  the  delivery  of  the  rye  sold  to  the  defendant 
was  completed,  and  Sayles  received  the  measurer's  return  of 
quantity,  (which  was  also  made  out  as  a  measurement  for  his  ac- 
count,) and  made  out  a  bill  in  his  own  name  against  the  defend- 
ant for  the  rye  so  delivered,  and  received  payment  therefor. 

On  the  plaintiff's  (Higgins')  arrival  in  New  York  on  the  Sd 
of  September,  he  called  on  the  defendant  and  was  informed  that 
Sayles  had  received  such  payment.  Sayles  used  the  money  for 
his  own  benefit,  and  has  not  paid  the  plaintiffs  therefor. 

Much  testimony  was  given  on  both  sides  to  show  on  the  part 
of  the  defendant,  that,  according  to  the  general  and  uniform 
usage  and  custom  of  the  trade,  brokers  who  sell  grain  for  non- 
resident principals  render  the  bills  of  sale  in  their  own  name  and 
collect  the  amounts,  and  on  the  part  of  the  plaintiffii  to  show 
that  there  is  no  such  general  or  uniform  custom.  The  testimony 
was  quite  conflicting  on  this  subject 

Tte  report  of  the  Eeferee  was  as  follows,  viz. : 

"  And  I  find  and  report  as  matters  of  &ct)  that  on  or  about 
the  27th  day  of  August,  1868,  at  the  city  of  New  York,  the 
plaintifb  sold  to  the  defendant,  S,426f  |  bushels  of  rye,  at  seventy- 
five  cents  per  bushel,  that  such  sale  was  made  to  the  defendant 
by  John  O.  Sayles,  as  the  broker  for  the  plaintifib,  and  who  was 
duly  authorized  by  said  plaintiff  as  such  broker,  to  sell  the 
same;  that  at  the  time  of  such  sale,  the  defendant  did  not  know 
who  was  the  owner  of  said  rye,  but  that  before  said  rye  was 
delivered,  the  defendant  knew  that  the  plaintiffii  were  the  owners 
thereof  That  the  said  rye  was  delivered  to  the  defendant  on  the 
30th  day  of  August^  1858.  That  the  plaintiffs  resided  in  the 
Qty  of  Albany,  and  were  dealers  in  grain.  That  Bobert  Hig- 
gins,  one  of  the  plaintiffs,  was  in  the  city  of  New  York,  at  the 
time  of  the  sale  of  the  said  rye,  that  said  Higgins  remained  in 
the  city  of  New  York,  until  August  29, 1868;  when  he  returned 
to  Albany ;  and  that  said  Higgins  was  not  in  the  city  of  New 
York,  from  the  29th  day  of  August,  1868,  until  the  8d  day  of 
September,  1868.  That  the  said  defendant  paid  to  the  said  John 
0.  SayleS)  the  broker  of  the  said  plaintiff,  prior  to  the  said  8d 
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day  of  September,  1868,  the  sum  of  $2,578.  iW  ^^^  ^^^  ^^  7^ 
so  delivered  to  defendant,  as  aforesaid 

'^  And  I  ftuiiher  find  and  report  as  matters  of  &c^  that  there 
is  a  custom  or  usage  of  trade  in  the  dtj  of  New  Toik,  where 
grain  is  sold  by  brokers,  for  the  brokers  to  have  the  bill  for  the 
grain,  sold  by  them,  made  out  in  the  name  of  the  brokers,  and 
for  the  brokers  to  collect  the  money  for  the  grain  sold,  from  the 
purchasers,  where  the  seller  resides  out  of  the  city  of  New  York; 
and  that  l^e  defendant  paid  to  the  said  John  O.  Sayles,  as  the 
broker  ibr  the  plaintiff,  for  said  rye,  according  to  Ijie  usage  of 
trade  in  the  city  of  New  York,  and  that  said  defendant  is  not 
indebted  to  the  said  plaintifib  in  any  sum  of  money  whatever." 

From  the  judgment  entered  upon  the  report,  the  plaintifb 
appealed  to  the  General  Term. 

John  Ordham^  for  the  plaintiff  (appellants). 

L  The  rule  of  law  as  to  brokers,  is  this:  "  A  broker  has,  ordi- 
narily, no  authority  to  receive  payment  for  property  sold  by  Mm, 
and  if  the  purchaser  make  payment  to  him,  he  does  so  at  his 
own  risk,  unless,  &om  other  circumstances,  an  authority  to 
receive  it  can  be  inferred."  (1  Story  on  Contracts,  [4th  ed.,]  $ 
848 ;  Story  on  Agency,  §  109.) 

The  r^xort  of  the  Beferee  in  this  case,  repudiates  the  idea  of 
authority,  from  the  pkdnti£Gi  to  Sayles,  to  receive  the  money  fi)r 
the  rye. 

It  did  not  find  the  existence  of  the  usage  or  custom,  as  the 
Beferee  found  it  in  Btawer  v.  Pedbody.    (3  Kern.,  121.) 

n.  The  elements  of  a  usage  in  rrferenoe  to  which  parties  are 
presumed  to  contract,  are,  that  it  be  uniform,  general,  universal 
(1  Story  on  Contracts,  §  14.) 

A  usage  must  be  reasonable,  or  it  will  not  be  admitted  in 
explanation  of  a  contract.  (2  id.,  §  660,  a.) 

It  must  not  be  narrow,  local,  and  confined,  nor  must  it  be  the 
private  opinion  of  a  few,  but  it  must  be  so  uniform  and  notodooa 
and  of  such  long  standing,  as  to  afford  a  presumption  that  the 
parties  contemplated  it  as  a  part  of  their  contract  (Id.,  §  660,  h.) 

K  the  evidence  for  the  defendant,  in  this  case,  is  examined,  it 
will  not  stand  the  test  of  these  principles,  as  to  the  alleged  usage 
or  custom. 


NEW  YOBK— MABCH,  1860.  849 

EiggiBfl  ef  o/L  y.  Moore. 

ILL  The  Beferee  in  reportiiig  his  oondusion  of  law,  that  judg- 
ment should  be  entered  for  the  defendant  with  costs,  does  it  upon 
the  "  said  facts  so  found,"  {i  e.,)  the  &cts  stated  in  his  report 

They  axe  manifestlj  insufficient  to  sustain  his  legal  oondusion. 
He  oould  well  haye  found  such  a  custom  or  usage  as  he  has 
stated,  without  being  willing  to  sajr  that  it  was  up  to  the  standard 
of  the  second  point,  or  that  the  parties  contracted  in  reference 
to  it 

lY.  The  defendant  parted  with  his  money  to  Sayles  upon 
pretenses,  almost,  if  not  certainly,  criminal.  He  has  the  right  to 
ayail  himtself  of  stringent  remedies,  to  try  and  get  it  back,  of 
which  the  plaintifb  oould  not  avail  themselves.  He  is  in  a 
better  position  than  they  would  be,  were  they  compelled  to 
resort  to  Sayles. 

The  judgment  in  question  should  be  reversed,  and  a  new  trial 
ordered,  &c. 

John  K  Pwmonsj  for  the  defendant  (respondent). 

L  That  there  is  such  a  custom  as  the  Beferee  has  found,  is  a 
matter  of  fact,  the  Beferee's  conclusion  as  to  which,  the  Court 
will  not  disturbi  The  fitct,  however,  was  sustained  by  the 
evidence  of  the  witnesses,  Cutting,  Stutzer,  Bell,  Witherspoon, 
Lord,  Davett  and  Ketoham,  who  are  proved  to  be  the  largest 
grain  dealers  in  the  city.  There  was  no  evidence  against  thi& 
Tie  witnesses,  Herrick,  Knight^  Wild  and  Carmichael,  all  swear 
that  they  don't  know  what  the  custom  is,  where  the  seller  resides 
out  of  tiie  city  of  New  York,  and  they  are  contradicted  as  to 
their  statement,  that  where  the  seller  resides  in  New  York,  it  is 
the  custom  for  him  to  collect,  by  the  very  parties  upon  whose 
transactions  they  base  their  knowledge  of  the  custom,  and  who 
swear  that  in  such  cases  the  broker  makes  out  the  bill  in  his  own 
name,  and  collects. 

That  Mr.  Hi^ins  knew  of  such  a  custom,  is  evident  One 
thousand  six  hundred  and  forty-nine  bushels  of  the  same  cargo 
of  Tj^  were  sold  in  a  similar  way  through  Sayles  to  Manly  & 
Embory,  paid  for  to  Sayles,  and  drawn  for  on  Sayles  by  plaintiff 
Hlggins,  who,  though  he  never  saw  Manly  k  Embury,  or  made 
them  out  a  bUl,  or  gave  Sayles  any  authorily  to  collect  from 
them,  assumes  that  they  will  pay  Sayles,  without  any  order  from 
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him  on  them,  or  other  act  on  his  part,  and  arranges  to  draw  on 
Sayles  for  the  very  amount 

n.  Payment  to  an  agent  is  good  in  all  cases  where  the  agent 
is  authorized  to  receive,  either  by  express  authority,  or  by  thait 
resulting  from  the  usage  of  trade.  (Story  on  Agency,  §  429,  and 
cases  cited ;  Paley  on  Agency,  278 ;  1  Livermore  on  Agency, 
226.  [Ed.  1818.]  (hpel  v.  Thornton,  8  Carr.  &  Payne,  852.) 

The  judgment  should  be  affirmed. 

Hoffman,  J.  1.  In  my  opinion,  an  unconditional,  unie- 
stricted  authority  given  to  an  agent  to  sell  goods,  contradistin- 
guished from  a  mere  power  to  negotiate  a  sale,  such  an  authority 
as  will  bind  the  owner  to  deliver  the  goods,  implies  the  power 
to  receive  payment 

Lord  Tentebden,  in  Cbpd  v.  ITiomton,  (3  CSarr.  and  Payne, 
852,)  laid  down  that  rule  at  nisi  prius.  {Pickering  v.  JBusIb,  15 
East.,  88,)  almost  establishes  it  The  sale  was  by  a  broker,  but 
the  principal  was  unknown,  and  the  broker  had  possesaon. 
{Favenc  v.  Bennett,  11  East,  86,)  involves  the  same  rule  wh^ 
there  is  an  agency  known,  and  the  principal  unknown. 

In  Ireland  v.  Thomson,  (4  Com.  Bench  R,  149,)  the  case  of 
Mynn  v.  JoUiffe,  (1  M.  &  Bob.,  826,)  is  recognized  as  settling  that 
an  agent  to  sell  real  estate  is  not  of  course  empowered  to  receive 
the  purchase  money.  But  it  was  considered  dear,  that  there 
was  such  a  power  in  the  case  of  the  sale  of  a  vessel  made  by  tlie 
master  abroad. 

In  Gross  v.  HasUns,  (18  Vt  R.,  586,  540,)  the  Court  say: 
"  When  the  plaintiff  employed  an  agent  to  sell  hats,  he  was 
authorised  to  receive  payment;  and  all  who  purchased  of  and 
paid  him  in  good  &ith,  are  protected,  notwithstanding  he  appro- 
priated the  avails  to  himself,  especially  when  the  purchaser  knew 
nothing  of  the  agency." 

Hojckney  v.  Jones,  (8  Hum.  B.,  612,)  is  an  express  authority 
that  a  general  unqualified  power  given  to  an  agent  to  sell  goods, 
involves  the  right  to  receive  payment,  so  as  to  protect  the  pTl^ 
chaser. 

The  case  of  Pinchney  v.  Hagadom,  (1  Duer,  89 ;  approved  and 
said  to  have  been  affirmed,  14  N.  Y.  R,  684,  590,)  determined 
that  an  auctioneer  empowered  to  sell  real  estate,  and  by  the 
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terms  of  sale  to  receive  ten  per  cent  on  the  day  of  sale,  conld 
leceive  it  on  a  subsequent  day,  and  bind  the  principal.  (Story 
on  Agency,  §  98 ;  Paley  on  Agency,  278.) 

The  authority  conferred  upon  Sayles,  the  agent  of  the  plain- 
tiff in  this  case,  to  sell,  is  found  by  the  Beferee. 

I  do  not  think  that  actual  knowledge  of  the  name  of  the 
owner  is  sufficient  to  vary  this  rule,  any  more  than  knowledge 
of  some  one  else  being  an  owner,  implied  in  the  fact  of  dealing 
with  an  agent  or  broker,  would  be  sufficient 

2.  If  the  proposition  thus  stated  were,  in  my  opinion,  ques- 
tionable, I  should  think  the  present  case  not  so,  because  the 
plaintiff  knew  on  the  day  of  the  sale  that  Moore,  the  defendant, 
was  the  purchaser,  as  the  defendant  knew  that  the  plaintiff  was 
the  owner.  This  knowledge  was  acquired  on  Saturday,  the 
28ih  day  of  August.  With  this  knowledge,  the  plaintiff  returns 
to  Albany;  and  although  it  was  a  cash  sale,  which  (even  as 
interpreted  by  the  alleged  custom,)  justified  the  presentment  of 
a  bill  on  Monday,  the  80th  of  August,  takes  no  step  himself,  or 
by  any  one  else,  to  obtain  payment,  nor  inquire  as  to  the  trans- 
action until  the  8d  of  September.  He  refrained  from  giving 
notice  not  to  pay  Sayles,  or  to  pay  himself  only. 

I  do  not  doubt  the  right  of  the  General  Term  to  look  into  all 
the  evidence,  and  sustain  a  judgment  upon  it,  even  if  the  facts 
are  not  deduced,  by  the  Court  or  Beferee,  from  the  evidence. 
The  serious  difficulty  upon  an  appeal  to  the  Court  of  Appeals, 
may  require  a  new  trial,  and  this  the  28th  rule  of  1858  seems 
intended,  but  imperfectly,  to  remedy. 

3.  The  Beferee  has  explicitly  foimd  that  there  is  a  custom  or 
usage  of  trade  in  New  York,  when  grain  of  a  non-resident 
owner  is  sold  by  brokers,  for  the  brokers  to  have  the  bill  made 
out  in  their  name,  and  to  collect  the  money;  and  that  the 
defendant  paid  Sayles  according  to  that  usage.  The  evidence  of 
such  custom  is  not  very  satis&ctory  to  my  mind,  but  I  do  not 
think  that  we  are  warranted  in  saying  that  the  Beferee  was 
clearly  wrong  in  his  conclusion. 

I  think  the  judgment  should  be  affirmed. 

WooDBUFT,  J.,  concurred  with  Mr.  Justice  Hoffman,  that, 
upon  the  proofs  and  report  of  the  Beferee,  due  authority  to  make 
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payment  to  Sayles,  the  plaintiff's  agent,  was  soffidentlj  estab- 
lished, and  that  the  judgment  shoxdd  be  affirmed. 

MoNCBiSF,  J.  (Dissenting.)  Assuming,  for  the  present  purpoae, 
that  such  a  usage,  or  custom  of  the  trade,  as  the  Befeiee  hai 
stated,  was  sufficiently  proven  to  admit  the  finding  of  fictto  be 
correct,  the  material  question  arises,  whether,  under  such  dicom* 
stances,  the  conclusion  of  law  thereon,  as  found,  can  besuataiiied. 

The  custom,  or  usage,  was  in  no  wise  material,  or  necessaiy  or 
proper,  to  explain  or  give  character  or  meaning  to  the  po^er 
actually  bestowed  upon  the  broker.    The  words  are  dear,  plain, 
and  unambiguous.    The  plaintiff  authorized  the  broker  to  sell 
the  grain,  and  nothing  more.    The  authority,  of  and  in  itself 
neither  by  express  terms  nor  by  any  implication,  gave  to  the 
broker  the  right  to  treat  the  rye  as  his  own  property,  make  out 
a  bill  therefor  in  his  own  name,  collect  the  money,  or  receipt  for 
its  payment    The  broker,  as  such,  had  no  such  authority.    A 
sale  being  made,  his  duty,  office  and  function  was  at  an  end«    H» 
name  is  indicative  of  restricted  authority :  he  is  the  negotiator, 
or  middleman  (2  Bam.  &  Aid.,  1S7,  148,  148.)    It  was  not 
sought  to  show  that  a  usage  or  custom  of  the  trade  existed,  of 
which,  it  being  general,  the  plaintiff  might  be  presumed  to  have 
knowledge,  and  have  given  the  employment  intending  and  imply- 
ing the  power  to  receive  payment    Nor  was  it  proven  that  either 
the  defendant  or  the  plaintiff  knew  of  such  a  custom  or  usage, 
and  therefore  could  be  assumed  to  act  with  such  intent  in  the  sale 
and  purchase  of  the  grain.    The  plaintiff  were  not  acquainted 
with  such  a  usage  or  custom.    The  defendant  said  he  had  paid 
the  money  "in  the  usual  course  of  business;"  not  that  he  knew 
or  believed  a  usage  or  custom  existed  to  pay  the  broker  the  avails 
of  the  plaintiffs'  rye.    The  defendant  was  told  by  the  broker,  at 
the  time  of  the  payment  to  him,  that  the  plainti£&  '*  had  drawn 
for  the  amount"    If  this  statement  was  true,  and  the  de&ndant, 
believing  in  its  truth,  in  good  £sdth  had  paid  the  money,  the 
payment  was  made,  not  in  the  usual  course  of  business,  perhaps, 
as  arising  from  a  usage  or  custom  to  pay  the  broker,  as  for  his 
own  goods,  but  from  an  implied  authority  to  the  broker  as  an 
agent  to  collect  the  money  to  meet  the  draft  of  his  prindpaL 
And  this  was  the  case  with  the  other  lot  of  lye  sold  by  this 
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broker  for  the  plaintifi^  in  which  an  implied  authority  to  pay 
him  was  fonnd  by  the  Beferee.  The  defendant  knew  the  plain- 
tiff were  the  owners  of  the  rye.  No  other  than  these  two 
transactions  were  shown  to  have  been  made  by  the  broker  for 
the  plaintiffs.  There  was,  therefore,  no  implication  of  authority 
fix>m  previous  transactiona  It  does  not  appear  that  the  plainti^ 
ever  ratified  the  payment:  on  the  contrary,  they  clidmed  to 
recover  £rom  the  defendant,  made  out  a  bill,  and  demanded  the 
money.  Coicstook,  J.,  in  8  Keman,  682,  says:  '^  A  principal 
is  bound  only  by  the  authorized  acts  of  his  agent  The  relation 
of  principal  and  agent  may  be  proved  by  the  instrument,  (or 
verbal  commission,)  which  creates  it;  and  beyond  the  terms  of 
the  instrument,  or  of  the  verbal  commission,  it  may  be  shown  that 
the  principal  has  held  the  agent  out  to  the  world  in  other  instances 
as  having  an  authority  which  will  embrace  the  particular  act  in 
question.  I  know  of  no  other  mode  in  which  a  controverted  power 
can  be  established." 

The  proposition,  that  persons,  engaged  in  a  particular  trade, 
at  a  particular  place,  can,  by  the  custom  or  usage  adopted  and 
related  by  themselves,  create  a  power  beyond  what  is  actually 
conferred  or  necessarily  implied,  depriving  an  owner  of  his  pro- 
perty, the  possession  of  which  he  had  not  parted  with  until  a 
sale  to  the  purchaser,  seems  to  me  to  be  so  fraught  with  mischief, 
as  well  as  xmsoundness,  as  to  require  only  its  announcement  to 
meet  with  repudiation.  The  grain  was  not  delivered  to  the 
broker.  The  custom  or  usage  would  transform  him  into  a  &ctor 
in  possession  of  the  goods,  or  with  the  indicia  of  title  or  ownership. 
(2  Bam.  &  Aid.,  187, 143, 148.) 

I  think  the  Referee  erred  in  his  conclusion  of  law  upon  the 
fiicts  found  by  him.  A  new  trial  should,  therefore,  be  directed, 
&c 

Judgment  affirmed,  with  costs. 
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^  jT,  flowE,  Plaintiff  and  Respondent,  v.  John  H. 
^^^  Sbabing,  Defendant  and  Appellant 

The  said  aD<l  assignment  of  a  lease  of  a  bakeiy  with  the  tools,  fixUiies, 
Vumitare,  ^c,  &c.|  together  with  the  good-will  of  the  business  of  baking  thea 
or  theretofore  carried  on  by  the  vendor,  with  a  covenant  not  to  carry  on 
the  business  in  the  same  city  himself,  does  not  confer  on  the  purchaser  the 
right  to  use  the  name  of  the  vendor  in  the  conduct  of  the  business  at  the 
same  place,  nor  to  designate  or  describe  the  bakery  (by  »gns  placed  thereon 
or  otherwise,)  by  the  name  of  such  vendor.  (Mt>NCRiEF,  J.,  dissented.) 

2.  If  it  be  conceded  that^  by  removing  from  the  place  and  delivering  pos- 
session leaving  his  name  conspicuously  placed  on  the  building  describing 
the  bakery  as  his,  and  afterwards  seeing  and  knowing  that  the  vendee  hss 
put  up  tho  name  in  other  places,  and  uses  it  on  cards,  bread  tickets,  &c, 
and  acquiescing  therein  for  several  years  while  himself  engaged  in  other 
business,  he  practically  confers  a  license  to  use  such  name,  or  even  if  he 
does  after  the  sale  give  express  parol  permission,  still  the  vendor  may  re- 
voke such  license  whenever  he  sees  fit  And  such  license  will  not  pass  to 
aif  assignee  of  his  vendee  under  the  designation  of  good-will  so  as  to  be 
irrevocable.  (Monorief,  J.,  dissented.) 

3.  When  by  permission  of  such  vendee,  the  vendor  resumes  the  business  of 
baking  in  another  part  of  the  city,  he  may  maintain  an  action  to  restrain 
such  use  of  his  name,  and  an  injunction  will  be  decreed.  (Moxcbief,  J., 
dissented.) 

(Before  Hoitmak,  Pikrbxpont  and  Mokcbief,  J.  J.) 

Heard,  November  3d,  1859;  decided,  Maroh  24tli,  1860. 

This  is  an  appeal  j&om  a  judgment  rendered  at  Special  Term 
before  Mr.  Justice  Hoffman.  The  action  was  tried  on  tbe  14di 
of  June,  1869. 

The  action  was  brought  to  restrain  the  defendant,  who  is  a 
baker,  from  using  the  name  of  the  plaintiff  in  connection  with 
the  business  of  baking  carried  on  by  him,  either  by  advertifflng 
or  otherwise,  priuting  the  said  name  or  otherwise,  and  to  compel 
him  to  remove  from  the  premises  occupied  by  him  and  from  the 
wagons  owned  and  used  by  him,  all  signs  having  the  words 
"  Howe's  Celebrated  Bakery,"  or  "  Howe's  Bakery." 

There  was  little  or  no  controversy  about  the  facts.  The  plain- 
tiff, Howe,  is  a  baker;  he  had  carried  on  the  business  of  baking 
for  twenty-five  years  at  the  store  or  building  No.  482  in  Broad- 
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way  in  the  city  of  New  York,  giving  it  his  personal  attention 
and  had  acquired  a  yaluable  reputation  therein ;  was  doing  a  large 
and  successful  business,  and  had,  by  the  excellence  of  his  bread, 
cakes,  &c.,  &c.,  drawn  to  his  said  bakery  a  large  number  of  cus- 
tomers. On  the  front  of  the  building  were  the  words  "  B.  F. 
Howe,"  and  on  the  side  of  the  building  and  on  his  bread  tickets, 
cards  and  circulars,  "  Howe's  Bakery." 

On  the  27th  of  January,  1852,  he,  for  the  consideration  of 
$7,300,  sold  and  assigned  to  one  Josiah  W.  Baker  the  lease  of 
the  said  premises,  "  and  all  the  fixtures,  tools  and  furniture  upon 
the  demised  premises,  or  in  use  by  me,  piim,]  in  and  about  the 
business  of  baking,  together  with  the  black  horse  and  wagon  now 
used  by  me,  [him,]  in  the  business  aforesaid,  together  with  the 
good-will  of  the  business  of  baking,  now  or  heretofore  carried 
on  by  me,  Qiim,]  in  the  city  and  county  of  New  York."  The 
possession  to  be  retained  by  him  until  the  Ist  day  of  May 
then  next,  and  he  covenanted  to  permit  such  person  as  Baker 
might  select  to  work  with  him  in  the  business  until  that  day, 
and  Uy  give  such  person  all  the  information  and  instruction 
in  his  power  relating  to  the  art  and  mystery  of  the  business 
aforesaid. 

And  the  said  Howe  ftuiher  covenanted  as  follows,  viz. :  "  that 
I  will  not,  after  the  1st  day  of  May  next,  carry  on,  or  engage  in 
or  be  in  any  means  interested  in  the  business  of  baking,  which 
has  heretofore  been  carried  on  by  me,  at  any  place,  or  in  any 
form  or  manner  within  the  limits  of  the  city  and  county  of  New 
York  without  the  consent  of  the  said  Baker." 

After  the  sale  to  Baker,  all  the  signs  were  painted  out  or  taken 
off  tbe  premises  by  Baker.  But  new  signs  were  made  and  put 
cm,  such  as  "B.  F.  Howe's  Bread  Bakery,"  "Howe's  Bakery," 
"  Howe's  Celebrated  Cakes,  Pies,  &c.,"  "  Excelsior  B.  F.  Howe's 
Bread,  Cakes,  Pies ;"  they  were  put  up  in  the  windows,  or  cor- 
ners, and  on  a  cornice,  some  of  the  letters  being  two  feet  long. 
The  plaintiff  went  into  other  business  in  the  country  (at  East 
Chester.)  When  he  first  went  into  the  country,  he  told  Baker 
lie  was  using  his  name  as  he  had  no  right  to  do,  although  after 
the  sale  he  '^  suggested  to  Baker,  you  had  better  use  the  name 
that  is  up  there  until  you  get  your  own  established,"  and,  as  was 
testified,  Baker  thanked  him  for  the  privilege. 
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Learning  that  Baker  was  using  a  circular,  signed  "B.  F. 
Howe,"  the  plaintiff  remonstrated  with  him,  and  ''from  time  to 
time  requested  him  to  take  down  his,  (Howe's)  name,  and  put  up 
his  own,"  so  that  he  could  get  up  a  reputation  for  himsel£"  This 
the  plaintiff  testified  he  did  out  of  friendship  for  Baker,  and  told 
him  it  would  be  better  to  use  his  own  name.  Baker  appears  to 
have  disregarded  the  plaintiff's  request,  and  not  only  continued 
to  use  the  signs,  but  caused  similar  words  to  be  painted  on  his 
wagons,  and  printed  and  used  the  name  "  B.  P.  Howe,"  on  his 
circulars,  bill-heads,  bread  tickets,  &c.  The  plaintiff  was  fre- 
quently in  thci  city  and  at  the  premises  for  the  purpose  of  buy- 
ing bread,  cake,  &c. 

On  the  28th  of  April,  1858,  the  plaintiff  wishing  to  resume 
the  business  of  baking  in  the  city  of  New  York,  Baker,  in  con- 
sideration of  $1,250,  consented  that  he  might  do  so,  restricting 
him  to  that  part  of  the  city  which  is  in  or  above  Bleecker  street, 
and  in  Broadway  not  below  No.  850,  and  Howe  covenanted 
to  confine  his  business  and  sales  to  and  above  the  street  and 
number  so  designated,  and  that  he  WQuld  not  "in  any  manner, 
directly  or  indirectly,  interfere  with  the  baking  business  now 
carried  on  at  432  Broadway,  by  J.  H.  Baker  &  Company, 
known  hb  *  Howe's  Bakery,'  except  in  an  honorable  compe- 
tition." 

On  the  26th  of  January,  1859,  Baker  and  his  firm  sold  out  to 
the  defendant  James  H.  Searing,  and,  in  consideration  of  $4,500, 
assigned  and  transferred  to  him  "  their  lease,  business  and  good- 
will in  the  business  at  482  Broadway,  and  premises  now  occu- 
pied by  them  known  as  *  Howe's  Bakery,'  together  with,  three 
horses,  wagons,  *  *  furniture,  tools  of  trade  and  store  fix- 
tures, and  furniture  in  the  house,  store  and  bakery." 

The  defendant  found  the  signs  aforesaid  on  the  building,  and 
the  said  names  on  the  wagons,  bread  tickets,  &c.,  and  continued 
to  use  them,  the  plaintiff  called  on  him  two  or  three  times  and 
requested  him  to  take  down  his  name,  the  defendant  did  not  do 
so,  and  this  action  was  commenced. 

It  was  admitted  on  the  trial,  "  that  by  the  use  of  the  plaintifTa 
name  by  the  defendant  as  alleged  and  admitted  in  the  pleadings, 
persons  are  led  to  trade  and  deal  with  the  defendant,  who  would 
not  otherwise  do  so." 
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Upon  proof  of  these  fitcts,  the  Judge,  at  Special  Term,  ad- 
judged or  decreed  a  perpetual  injunction  restraining  the  defend* 
ant  from  using  the  word  "  Howe  "  or  "  Howe's,"  in  connection  with 
the  business  of  baking,  either  as  descriptive  of  the  baking  estab* 
lishment  or  upon  the  signs,  or  wagons,  or  tickets  or  billa  And 
he  ordered  and  adjudged  that  the  word  "  Howe"  and  "  Howe's," 
"^  be  stricken  out  and  erased  from  the  signs  and  from  the  wagons 
used  by  the  defendant. 

From  this  judgment  the  defendant  appealed  to  the  General 
Term. 

Luther  B.  Marsh,  for  the  defendant  (appellant). 

L  The  good- will  and  name  of  ^^Howe^s  Bakery ^^  was  expressly 
sold  and  assigned  by  the  plaintiff.  This  is  what  he  was  paid 
$7,800  for,  mainly. 

The  conveyance  of  the  whole  establishment,  lease,  horses, 
furniture,  iixtures,  &c.,  and  good-will,  not  only  manifested  an 
intent  that  Baker  should  be  substituted  in  plaintiff's  place,  with 
the  right  to  use  the  establishment  just  as  plaintiff  had  used  it, 
name  inclusive,  but  that  the  conveyance  of  the  same  actually 
carried  that  right. 

The  good-will  thus  sold,  it  is  submitted,  includes  the  name, 
includes  every  thing  calculated  to  show  that  the  same  trade  con- 
tinued to  be  carried  on  in  the  same  way  there,  and  that  there 
had  been  no  substantial  variation.  I  do  not  mean  by  this,  the 
name  of  an  individual,  as  such,  or  that  the  successor  is  entitled 
to  say  that  the  retiring  proprietor  yet  continues  in  the  business, 
but  what  I  mean  is,  that  if  a  name  is  stamped  upon  the  busi- 
ness, characterizing  the  trade,  or  which  has  become  associated 
with  it,  and  under  which  it  has  become  known,  even  though 
that  name  be  the  name  of  an  individual,  it  is  a  part  of  the  good- 
will {OrutttoeUy.  Lye,  17  Vesey,  846;  Orawshay  v.  CoUim,  15 

id,  224.) 

If  the  departing  proprietor  may  say,  after  having  sold  the 
good-will,  you  shall  not  use  the  name  and  title  and  style  in 
which  the  old  trade  haft  been  carried  on,  he  breaks  up  the  pro- 
bability tliat  the  old  customers  will  resort  to  the  old  place — he 
encourages  the  idea  that  the  old  trade  does  not  stay,  but  goes 
off  with  him ;  and  he  may  set  up  next  door,  put  up  the  same  old 
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signs,  hold  out  that  the  same  old  trade  should  come  there,  and 
thus  his  sale  to  his  successor,  of  the  good- will,  would  dwindle 
down  into  nothing  but  the  assignment  of  the  lease. 

But  it  was  held  in  2  Maddock,  198,  that  where  one  sold  the 
good-will  without  any  restriction,  (as  in  the  case  at  bar,)  he 
could  not  set  up  the  old  business  near  the  old  place. 

In  England,  we  know  that  the  same  name  and  sign  stay  up 
over  the  door  firom  generation  to  generation,  and  that  firms  aie 
now  conducted  under  signs  whose  letters  are  dim  with  the  wear 
of  more  than  a  century,  and  where  the  original  name  is  not 
attached  to  any  tenant  of  the  store  at  the  present  time. 

In  our  own  nomadic  country,  a  good- will  has  hardly  time  to 
become  established  before  the  party  pulls  up  his  stakes  and 
pitches  his  tent  elsewhere. 

Yet  there  is  such  a  thing,  even  here,  recognized  in  law,  and 
protected  by  it.  {Dougherty  v.  Van  Nostrand^  1  Hoff.  Ch.  R,  68 ; 
WiUiams  v.  WiTson,  4  Sand.  Ch.  B.,  879 ;  BeU  v.  Locke,  8  Paige, 
75.) 

Whatever,  in  this  case,  Mr.  Baker  bought,  or  by  acquiescence 
or  otherwise  has  obtained,  he  sold  and  conveyed  to  defendant| 
who  now  owns  the  same. 

But  the  defendant  has  really  sought  to  dissipate  the  idea,  if 
any  there  was,  that  the  individual  B.  F.  Howe  was  carrying  on 
the  trade,  by  obliterating  the  initial  letters  of  his  name,  and 
adopting  the  more  general  name  of  **  How^s  Bakery^''  merely  as 
a  title,  which,  as  we  shall  soon  see,  has  been  expressly  recognized 
by  Howe  himself,  as  applicable  to  the  business  at  the  old  stand. 

U.  The  acquiescence  of  the  plaintiff  in  Baker's  use  of  the  name, 
in  its  various  forms,  under  the  assignment,  for  the  long  period 
of  seven  years,  is  a  practical  construction  of  the  agreement  by 
the  plaintiff,  and  a  ratification  by  him  of  this  view. 

During  all  this  time,  seven  years,  Baker  carried  on  the  baking 
business,  at  the  same  place,  and  in  the  same  way,  and  imder  the 
same  name ;  using,  in  various  modifications,  the  name  of  ^^  Howe's 
Bakery,''  and  sometimes  even  the  initials  of  B.  F.  Howe. 

All  this  was  done  with  plaintiff's  knowledge,  for  he  sweats 
that  he  was  in  the  habit  of  visiting  the  bakery  daily  during  this 
time,  and  that  he  bought  bread  and  cake  there.  The  signs  are 
mainly  conspicuous  signs,  which  could  not  have  escaped  the 
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plaintiff's  observation ;  indeed  he  proves  his  knowledge  of  them 
during  all  the  time  of  Baker's  administration. 

The  plaintiff,  in  £act,  left  the  premises  just  as  they  were.  EQs 
whole  conduct  at  the  time  places  a  concurrent  construction  upon 
the  contract,  shows  his  understanding  of  it  at  the  time.  When 
he  vacated  the  premises,  he  lefl  his  bill-heads  there  just  the  same 
— did  not  take  down  or  paint  out  a  single  sign.  Did  he  think 
or  expect  that  Baker  was  going  to  do  it  ?  K  plaintiff  wanted  his 
name  taken  down,  it  was  for  him  to  do  it,  himself,  not  for  Baker 
to  do  it  Plaintiff  could  not  impose  this  labor  and  expense  on 
Baker. 

When  Baker  came,  not  long  afterwards,  to  repair,  renovate, 
and  repaint  the  building,  he  painted  over  the  signs,  obliterating 
them,  and  then  renewed  them — the  plaintiff,  meanwhile,  visiting 
there  daily,  and  seeing  the  letters  of  his  name  reappear  in  fresher 
colors  on  the  wall.  Yet  he  did  not  object  or  remonstrate,  for, 
he  says,  that  the  first  time  he  remonstrated  with  Baker  for  the 
use  of  his  name  was  when  he  saw  it  appearing  on  the  circi^ar. 
Baker,  also,  it  would  seem,  from  plaintiff's  testimony,  put  on 
some  additional  signs,  varying  in  their  literature,  adding  to  the 
list  of  the  products  of  his  oven,  writing  the  plaintiff's  name  with 
the  motto  of  the  State,  and  stamping  both  upon  his  walls  and  on 
his  pies.  Yet  the  plaintiff  did  not  object,  but  for  many  years 
acquiesced  in  it. 

The  plaintii!^  it  seems,  retiring  to  a  neighboring  county,  was 
not  unwilling  that  his  name  should  be  kept  before  the  people,  at 
his  old  stand,  emblazoned  on  the  wall.  The  public  was  thus 
kept  informed  that  Howe  was  not  dead  yet  He  still  lived  on 
the  walls  of  his  old  stand. 

Indeed,  Mr.  Howe  tells  us,  that  after  the  lease  was  assigned  to 
Baker,  he  suggested  to  Baker  that  he  had  better  use  plaintiff's 
name,  and  keep  it  up  there  until  he  could  get  one  established  for 
himself,  though  the  plaintiff  does  not  explain  how  he  expected 
that  Baker  would  ever  establish  his  own  name,  as  long  as  he 
continued  the  exclusive  use  of  the  plaintiff's. 

The  idea  appears  to  have  struck  the  plaintiff  as  somewhat 
inconsistent,  for  he  immediately  after  says :  "  From  time  to  time 
I  requested  him  to  p,ut  his  own  name  up  and  take  mine  down, 
go  that  he  could  get  up  a  reputation  for  himself — I  did  it  out  of 
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ptue  fiiendship.  I  said  it  would  be  better  for  him  to  use  his  own 
name." 

In  other  words,  the  plaintiff  first  suggests  to  Baker  that  he 
nse  the  plaintiff's  name  exclusiyely,  and  not  put  up  his  own 
name  till  he  should  get  it  established,  and  afterwards  advises  him 
to  put  up  his  own  name  and  QOt  use  the  plaintiff's,  so  that  he 
might  get  his  own  established.  One  of  these  pieces  of  advioe 
must  have  been  bad. 

This  evidence  was  introduced  by  plaintiff's  counsel,  and  will 
be  cited,  to  show  that  plaintiff  did  in  &ct,  remonstrate  against 
the  use  of  his  name.  But  the  plaintiff  shows  that  it  was  not  a 
remonstrance,  for  he  did  it,  as  he  says  as  a  matter  of  pure 
friendship  to  Baker,  and  by  way  of  advice. 

This  advice,  Howe  says,  he  continued  to  give,  &om  time  to 
time,  during  the  continuance  of  the  lease,  and  that  the  lease  ran 
three  years,  which  would  bring  it  to  January,  1856;  so  this 
advice  or  remonstrance,  or  whatever  it  may  be  called,  ceased  in 
January,  1855,  and  during  the  four  years  of  Baker's  admimstra- 
tion  that  ensued,  he,  the  plaintiff,  had  not  a  word  of  objection 
to  utter,  though  he  visited  the  premises  daily. 

Indeed,  it  is  apparent,  that  no  objection  was  made  by  Howe, 
till  he  thought  of  starting  the  baking  business  again  for  him- 
self. 

m.  The  subsequent  agreement  of  28th  of  January,  1868,  six 
years  after,  between  plaintiff  and  Baker,  is  conclusive  on  the 
subject    It  is  demonstration  itself. 

Baker's  agreement  is  proved  by  plaintiff,  by  which  plaintiff 
pays  him  $1,250,  for  the  privilege  of  carrying  on  the  business 
of  baking,  in  New  York,  above  Bleecker  street,  and  not  below 
No.  850  Broadway. 

Plaintiff  thereupon  refers  to  the  previous  restriction  against 
engaging  in  the  business  in  New  York  City,  at  all,  as  still  exists 
ing  and  valid,  and  agrees  to  confine  hinself  to  said  line  of 
Bleecker  street,  and  said  number ;  and  not  to  interfere  in  any 
manner,  directly  or  indirectly,  with  the  baking  business  then 
carried  on  at  No.  482  Broadway,  by  Baker  &  Company  known 
as  "  Howe's  Bakery,"  except  in  an  honorable  competition. 

This  agreement  adopts  the  name  of  '*  Howe's  Bakery,"  as  pro* 
perly- applicable  to  No.  432.    AdmitB  the  right  to  use  it,  admits 
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that  plaintiff  has  no  right  to  use  it,  except  as  Baker  might  con- 
sent 

Moses  My,  for  the  plaintiff  (respondent). 

L  Consideration  of  agreements  between  plaintiff  and  defend- 
ant's grantor  aside,  plaintiff  is  olearly  entitled  to  the  use  of  his 
name  in  business  to  the  exclusion  of  defendant 

IL  No  pretense  that  defendant  can  set  up  will  justify  him  in 
use  of  this  name. 

1.  The  conveyance  of  the  good-will  of  a  concern  does  not 
give  the  grantee  the  right  to  use  the  grantor's  name.  "  (?oo<i- 
tmU,"  according  to  Lord  Eldok,  ^^  is  but  the  probability  that  the  old 
customers  vnU  resort  to  the  old  standJ^ 

This  definition  is  accepted  by  all  the  authorities  upon  the 
subject,  and  runs  through  all  the  books.  The  conveyance  of 
good- will  can  consequentiy  have  no  farther  operation  than  as  an 
agreement  not  directly  to  interfere  with  the  prejudices  of  old 
patrons  for  the  old  place,  as  by  running  it  down,  &o. 

A  person's  name  over  the  shop  he  keeps  indicates  only  the 
person  who  keeps  it  When  he  leaves  it  the  name  ceases  to  be 
thus  indicative,  and  his  successor  can  have  no  more  right  to  use 
it,  by  right  of  title  to  the  good*  will,  than  by  the  same  right  he 
could  impress  into  his  service  the  identical  talents  and  energy 
which  first  established  the  business  and  made  the  good-will  wortii 
having.  {Ooslahe  v.  TiU,  1  Buss.,  876 ;  Dougherty  v.  VanNbstrand, 
1  Hoff  Oh.  R,  68 ;  8  Kent's  Com.,  64.) 

The  mere  conveyance  of  good-will  does  not  preclude  grantor 
of  it  £rom  setting  up  the  same  business  in  any  other  situation. 
{Shackk  V.  Baker,  14  Ves.,  468.) 

The  cases  above  cited  justify  a  conclusion  that  the  duration  of 
the  title  of  the  defendant's  grantor  in  the  good-wiU  was  measured 
by  the  duration  of  the  lease  conveyed  to  him  at  the  same  time. 

The  proofe  show  that  this  lease  expired  years  ago. 

2.  Plaintiff  cannot  be  held  to  have  precluded  himself  by 
acquiescence. 

(a.)  The  proofe  show  the  negative  of  acquiescence. 
(6.)  Failure  to  take  legal  measures  to  prevent  the  use  of  his 
name  cannot  be  construed  an  acquiescence,  for  while  he  was  out  of 

the  business  he  could  not  have  maintained  the  suit ;  or,atanyiatey 
Bosw.— Vol.  VI.  46 
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he  had  no  object  for  bringing  it  He  oommenced  the  suit  as  soon 
as,  by  returning  to  the  business,  he  was  either  in  a  position  to 
remonstrate  or  to  maintain  an  action. 

(c.)  It  will  be  borne  in  mind  that  this  suit  is  not  against  Baker, 
but  is  against  his  assignee,  and  was  commenced  soon  after  the 
assignment  was  made  to  him.  It  cannot  be  pretended  that  a  mere 
license  by  Howe  to  Baker  to  use  this  name  would  authorize 
defendant  to  use  it  against  Howe's  will.  This  license  depended 
upon  considerations  of  personal  confidence  in  Baker  which  can 
easily  be  appreciated,  and  is  not  assignable  at  the  will  of  the 
grantee. 

The  proo&  show,  at  most,  but  a  license  to  Baker. 

S.  The  description  of  the  stand  as  '^  Howe's  Bakery,"  in  the 
recent  agreement,  should  not  prejudice  the  present  claim  of 
plainti£ 

(a.)  It  is  not  a  contract 

(b.)  It  is  not  in  a  material  part  of  the  agreement 

It  was  inserted  as  an  accidental  matter  of  description,  and  for 
the  purpose  only  of  more  perfect  identification. 

(c.)  This  latter  agreement  was  also  with  Baker,  who,  (as  above 
stated,)  might  possibly  have  claimed  the  right  thus  to  distinguish 
the  premises,  but  who  held  this  right  only  by  license,  revocable 
at  any  time  at  the  will  of  plaintiff. 

(d)  This  description  does  not  appear  to  have  been  brought  to 
the  knowledge  of  defendant  before  his  purchase  of  Baker,  or  to 
have  in  the  least  influenced  him  in  making  the  purchase. 

By  thb  Court — Hoffman,  J.  The  first  and  the  most  im- 
portant question  in  the  cause  is  what  right  passed  to  Baker  under 
the  sale  and  transfer  to  him  in  January,  1852,  of  the  leasehold 
premises,  stock  and  trade,  with  '^  the  good-will  of  the  business 
of  baking,  now  or  heretofore  carried  on  by  me  in  the  city  of 
New  York." 

The  authorities  referred  to,  do  in  general  describe  the  good- 
will of  a  trade  ''  as  a  probability  that  the  old  customers  will 
resort  to  the  old  place."  Judge  Story  describes  it  as  "the 
advantage  or  benefit  which  is  acquired  by  an  establishment 
beyond  the  mere  value  of  the  capital,  stock,  funds  or  property 
employed  therein,  in  consequence  of  the  general  public  patronage 
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whioh  it  receives  from  constant  or  habitual  customers,  on  account 
of  its  local  position ;  or  common  celebrity,  or  reputation  for 
sldll,  or  affluence,  or  punctuality,  or  from  accidental  circum- 
stances, or  even  f!i*om  ancient  partialities  or  prejudices.''  (Story, 
§99.) 

It  is,  I  apprehend,  a  well  settled  rule,  that  the  good-will  of  a 
partnership  business  does  not  survive  to  a  continuing  partner. 
It  belongs  to  the  firm  as  much  as  the  ordinary  stock  in  trade, 
and  must  be  disposed  of  in  some  manner  for  ike  benefit  of  the 
finiL  The  case  of  Lewis  v.  Langdorij  (7  Sim.,  421,)  which  seems 
to  assert  a  different  rule,  is  not  the  law  of  the  Court  to  this  point, 
for  which  it  is  firequently  cited.  (Story  on  Partnership,  §  99.) 
But  the  decision  turns  upon  the  right  to  use  the  name  of  the 
old  firm  with  a  modification,  and  it  is  hereafter  more  particularly 
noticed* 

Hammond  v.  Douglas^  (5  Ves.,  539,)  does  indeed  explicitly 
decide  that  the  good-will,  speaking  of  it  generally,  does  survive 
to  the  remaining  partner ;  that  a  sale  of  it  cannot  be  compelled 
by  the  representative  of  the  deceased  partner;  that  it  is  not 
partnership  stock  of  which  the  executor  may  compel  a  division, 
but  belongs  of  right  to  the  survivor. 

In  the  case  of  Dougherty  v.  Van  Nostrand,  (1  HofiE  Ch.  R,  68,) 
before  me,  as  Assistant  Yice-Ghancellor,  I  thought  that  this  case 
could  not  be  supported. 

I  have  acted  at  Special  Term  in  this  Court  in  two  cases,  after 
a  reconsideration  of  the  point,  upon  the  same  principle  as  in 
Dougherty  y.  Van  Nbstrand. 

Vioe-Ohancellor  Sandpobd,  in  Williams  v.  Wilson^  (4  Sandf 
CL  B.,  879,)  decided  in  the  same  manner,  recognizing  Dougherty 
V.  Van  Nostrand. 

Good-will  resolves  itself  into  reputation.  That,  in  the  absence 
of  proof  to  the  contrary  or  express  agreement,  must  be  presumed 
to  have  been  the  result  of  joint  skill,  capital  and  industry,  when 
built  up  by  the  parties  themselves,  or  by  a  joint  purchase,  when 
it  has  been  reared  by  a  predecessor.  As  the  acquisition  was 
joint,  the  value  must  be  shared. 

Mr.  Bell,  in  his  Commentaries,  observes,  (vol.  2,  p.  645,)  that 
the  good-will  of  a  mercantile  or  literary  establishment  seems  to 
form  a  part  of  the  common  stock. 
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He  cites  Orawshay  v.  GoUins^  (16  Ves.,  227 ;  OrvttweO,  v.  Lye^ 
17  id,  885;  McCkyrmicky.  McCabben,  4  July,  1822,  1  Shaw* 
Ballantine  B.,  540.) 

Lord  Eldon  concurred  in  Sir  Samuel  Bomilly's  doubt  as  to 
the  decision  in  HamTnand  v.  Douglass,  and  that  is  equivalent 
to  an  express  overruling  it  It  was  Lord  Eldon's  manner  of 
doing  so. 

Li  the  late  case  of  McDonald  v.  Richardson,  (1  GtefFard's  R, 
81,)  before  Vice-Chancellor  Stewart,  this  point  seems  to  be 
taken  for  granted.  A  surviving  partner  had  carried  on  the 
same  business,  for  some  time  after  the  death  of  his  associate, 
and  was  called  upon  in  the  suit  to  account  The  chief  clerk 
was  directed  to  ascertain  the  value  of  the  testator's  share  of  the 
good-will  of  the  partnership  business,  among  other  things.  The 
survivor  was  also  executor,  but  it  is  plain  this  could  not  be  the 
ground  of  a  charge. 

Ohissum  V.  Dewes,  (5  Russell  R.,  29,)  settled  that  the  mortga- 
gee of  a  lease,  under  which  the  business  was  carried  on,  was  en- 
titled to  receive  the  avails  of  the  sale  of  lease  and  good-will. 
The  latter  constituted  the  chief  part  of  the  value. 

The  good-will  of  a  trade  says  Tindal,  Ch.  J.,  in  Hitchcock  v. 
Ooker,  (6  Adolph.  &  EUis,  488,  446,)  "  is  a  subject  of  value  and 
price.  It  may  be  sold,  bequeathed  or  become  assets  in  the  hands 
of  the  personal  representative  of  a  trader.  If  the  restriction  as 
to  time  is  held  to  be  illegal,  because  extended  beyond  the  period 
of  the  party  carrying  on  the  trade  himself  the  value  of  such 
good- will,  considered  in  these  various  points  of  view,  is  al- 
together destroyed." 

In  JSlves  V.  Orqfts,  (10  Cona.  Bench  R,  241,)  [1  J.  Scott,]  a 
butcher  assigned  for  the  residue  of  his  term,  premises  in  which 
he  had  carried  on  business,  together  with  the  fixtures  and  good- 
will of  the  trade.  He  covenanted  that  he  would  not  at  any  time 
thereafter,  either  by  himself  or  as  agent  or  joumeym&n  for  an- 
other, set  up  or  be  employed  in  the  trade  or  business  of  a 
butcher,  widdn  five  miles  from  the  premises  assigned.  It  was 
held  not  an  unreasonable  restraint  in  respect  either  of  time  or 
distance,  and  that  the  covenant  did  not  cease  on  the  expiration 
of  the  term,  or  on  the  covenantees  ceasing,  by  himself  or  his  as- 
signs, to  carry  on  the  business  assigned. 
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The  Court  referred  to  HitduxxJc  y.  Cokery  {ut  supra,)  as  decided 
in  the  exchequer  chamber,  and  as  settling  that  a  restriction,  rea- 
sonably limited  as  to  space,  but  enduring  for  the  life  of  the  party 
restrained,  was  valid,  as  the  only  effectual  mode  of  securing  to 
the  covenantee  the  full  benefit  of  the  good-will  of  his  trade. 
"Cases  may  be  conceived  in  which,  notwithstanding  the  &cts 
found  by  the  juiy,  that  the  covenantee  had  ceased,  either  on  the 
premises  or  elsewhere,  or  by  any  assignee  or  licensee,  to  carry  on 
the  business,  the  good-wiU  assigned  might  not  be  at  once  extin- 
guished ;  and  if  consideration  of  time  or  degree  be  permitted  to 
effect  the  right  to  enforce  such  a  covenant,  its  value  would  be 
diminished,  and  the  saleable  quality  of  the  good- will,  which,  ac- 
cording to  all  the  recent,  authorities,  is  deserving  protection, 
would  be  affected." 

It  seems  also  to  be  well  settled  that,  when  a  partnership  is 
dissolved,  and  there  is  no  express  stipulation  upon  the  subject, 
the  remaining  partners  are  not  under  any  obligation  to  refrain 
from  setting  up  the  same  trade  or  business,  and  forming  a  new 
establishment  for  carrying  on  the  same,  after  the  sale  of  the  late 
business.  The  Master  of  the  Bolls  stated  this  rule  in  Daviea  v. 
Hodgson,  (25  Beav.,  177,)  referring  to  Cook  v.  ColMngridge,  as 
reported  by  Mr.  CoUyer.  (§822.) 

The  first  decree  in  that  case  is  found  in  Jacob's  Beport,  628 ; 
and  Mr.  Collyer  gives  the  directions  of  Lord  Eldon,  drawn  by 
himself  upon  a  petition  for  further  carrying  out  the  decree. 

These  points  may  be  deduced  from  the  minute  provisions  of 
this  decree: 

A  partnership  having  terminated  by  lapse  of  time,  there  was 
nothing  to  prevent  some  of  the  members  from  forming  a  new 
establishment  to  carry  on  the  same  business :  that  the  good-will, 
treated  as  the  value  of  the  chance  of  customers  continuing  to 
deal,  could  not  be  estimated  upon  the  same  principle  as  when  a 
letiring  partner  sold  his  whole  interest  to  continuing  partners, 
and  retired  itom.  the  trade  altogether.  A  buyer  of  the  premises, 
the  leasehold,  shop,  &c.,  would  purchase  something  which  could 
not  be  treated  as  of  no  speculative  value,  or  not  to  be  regarded 
in  the  sale.  He  would  get  the  chance  of  retaining  the  old  custo- 
meis,  getting  them  to  come  to  the  old  place ;  but  this  chance,  and 
therefore  the  value,  would  be  materially  affected  by  the  proba- 
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bility  of  the  customers  following  the  former  members  to  their 
new  establishment 

Nothing  is  found,  in  this  case,  as  to  the  former  name,  by  con- 
tinuing partners  in  any  form,  whether  modified  or  not 

In  Lewis  v.  Langdon^  before  noticed,  Stephen  Brookman  and 
Joshua  Langdon  carried  on  business  under  the  firm  of  Brookman 
&  Langdon.  Brookman  died,  and  then  Langdon  died,  the  latter 
appointing  William  Langdon  his  executor  and  residuary  legatee. 
He  died,  and  administration  was  granted  to  Fruzan  Langdon,  his 
widow.  The  business  was  carried  on  at  the  same  place,  and 
under  the  same  firm  name,  by  Joshua  Langdon,  William  Lang- 
don, and  Fruzan  Langdon,  in  succession.  Fruzan  Langdon  took 
the  plaintiff  (Lewis)  into  partnership. 

Fruzan  Langdon  then  died,  having  appointed  Augustus  Lang- 
don and  two  others  her  executors.  James  Lewis  tiien  took  the 
plaintiff  (Warren)  into  partnership,  and  they  carried  on  the 
business  at  a  different  place  from  the  original  location,  under 
the  firm  of  James  Lewis  &  Company,  successors  to  Brookman  & 
Langdon.  The  bill  was  to  restrain  them  from  using  that  name  in 
the  business.  There  was  no  agreement  in  the  case,  which  does 
not  seem  to  me  of  much  importance  on  the  main  question. 

The  Vice-Chancellor  said :  "  I  cannot  but  think,  when  two 
partners  carry  on  a  business  together^  under  a  given  name,  that 
during  the  partnership  it  is  the  joint  right  of  themi  both  to  carry 
on  the  business  under  that  name,  and  that  upon  the  death  of 
one  of  them,  the  right  which  they  before  had  jointly  becomes  the 
separate  right  of  the  survivor."  9 

It  is  to  be  observed,  upon  this  case,  that  the  defendant  had 
not  a  shadow  of  right  to  the  use  of  the  firm  name.  The  plaintiff 
had  the  right,  so  far  as  any  existed  in  Joshua  Langdon,  as  sur- 
vivor of  Brookman  and  Langdon.  Had  a  representative  of  Brook- 
man been  defendant,  the  question  would  have  distinctly  arisen. 

In  Clinton  and  others  v.  Douglass,  (1  H.  R.  V.  John.  R.,  176,) 
before  Vice-Chancellor  Wood,  1859,  the  business  had  been 
carried  on  for  some  time  under  the  firm  name  of  John  Douglass 
&  Company.  By  a  written  instrument  the  defendant  sold  to  the 
plaintiff  ''all  his  shares,  rights  and  interests  in  the  trade  or 
business,  carried  on  by  him,  and  the  plainti£&  at  Bradford,  in 
copartnership,  and  under  the  firm  name  of  John  Douglass  k 
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Company,  and  tlie  good-will  thereof" ;  other  and  comprehensire 
words  were  nsed  to  transfer  the  whole  of  tiie  partnership  goods 
and  property,  and  the  assignor's  title  therein.  The  defendant 
also  leased  to  the  plaintiff  for  seven  years,  the  premises  at  which 
the  business  had  been  carried  on. 

Notice  of  the  dissolution  of  the  old  firm  was  given,  and  the 
style  of  the  new  firm  was  Clinton,  Bankhart  &  Huet.  (Late  John 
Douglass  &  Co.) 

The  location  of  the  old  business  was  at  Hall  Jugs,  Bradford. 
The  defendant  subsequently  opened  a  store  for  the  same  business, 
next  door  to  that  of  the  plaintiff,  leased  by  him,  and  placarded 
it  with  the  name  of  John  Douglass  &  Company.  An  injunction 
was  granted,  restraining  the  defendant  until  the  hearing  of  the 
cause,  ''  from  resuming  or  carrying  on  the  business  of  stuff  mer- 
chant^ at  or  about  the  immediate  neighborhood  of  Bradford, 
either  alone  or  in  partnership  with  any  other  person,  under  the 
style  or  firm  of  John  Douglass  &  Company,  or  in  any  other 
manner  holding  out  that  he  is  carrying  on  the  business  of  stuff 
merchant,  in  continuation  of)  or  in  succession  to,  the  business 
carried  on  by  the  late  firm  of  John  Douglass  &  Company." 

"The  Vice-Chancellor  enters  into  a  very  elaborate  argument 
in  the  case.  He  holds  expressly  that  the  authorities  are  conclu- 
sive to  the  point,  that  the  sale  of  the  good-will  of  a  business 
without  more,  does  not  imply  a  contract  on  the  part  of  the  ven- 
dor not  to  set  up  a  similar  business  himself.  Upon  a  sale  of  the 
good-will,  the  vendor  is  not  precluded  from  carrying  on  a  pre- 
cisely similar  business,  with  all  the  advantages  from  his  own 
labor  and  industry,  and  frx)m  the  regard  people  may  have  for 
him ;  and  that,  in  a  place  next  door,  for  example,  to  the  very 
place  where  his  former  business  was  carried  on. 

But  he  also  held  that  the  name  of  a  firm — that  style  under 
which  its  business  has  been  carried  on — is  part  of  the  good-will, 
and  passes  with  a  sale.  "  The  name  of  a  firm  is  a  very  important 
part  of  the  good- will  of  the  business  carried  on  by  the  firm.  A 
person  says,  '  I  have  always  bought  good  articles  at  such  a  place 
of  business:  I  know  it  by  that  name,  and  I  send  to  the  house 
of  business  identified  by  that  name  for  that  purpose.'  That  the 
name  is  an  important  part  of  the  good- will  of  a  business  is  obvious 
when  we  consider  that  there  are,  at  this  moment,  large  banking 
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houses  and  brewing  firms  and  others  in  this  metropolis  which  do 
not  contain  a  single  member  of  the  individual  name  exposed  in 
the  firm." 

The  defendant  '^  parted  with  the  right  to  the  plaintiff  of  repre- 
senting themselves  to  be  carrjing  on  the  identiod  business  which 
had  been  carried  on  by  the  firm  of  John  Douglass  &  Company. 
But  they  did  not  get  the  right  to  call  themselves  by  that  name 
simpliciter.  This  they  had  not  claimed,  but  only  to  use  the  words 
'  late  John  Douglass  &  Co./  in  other  words  the  right  to  identify 
their  house  of  business,  formerly  carried  on  by  John  Douglass 
&  Company.  That  name  had  become  well  known.  The  business 
was  identified  by  that  name.  It  is  not  as  if  he  were  caUing 
himself  John  Douglass  alone,  and  carrying  on  a  similar  business 
under  that  name." 

The  judgment  in  OruttweU  v.  lye^  {supraj)  distinctly  admits 
that,  although  you  may  set  up  a  similar  business,  you  are  not 
entitled,  when  you  have  sold  the  good-will  of  the  business,  to 
represent  that  you  are  continuing  the  identical  business ;  not  to 
say  that  you  are  the  owner  of  that  which  you  have  sold.  The 
defendant  has  not  contracted  against  setting  up  business  in  oppo- 
sition to  the  business  sold  by  him  to  the  plaintiff;  but  he  must 
set  it  up  fiurly  and  distinctly  as  a  separate  business,  and  not  as 
the  old  established  business  which  he  has  sold. 

I  have  quoted  largely  from  this  case,  as  none  other  that  I  am 
aware  of  has  entered  so  fully  into  the  subject 

In  OruttweU  v.  Lye^  referred  to.  Lord  Eldon  said :  '^  The  ques* 
tion  is,  whether,  upon  a  fair  understanding  or  representation, 
agreeably  to  the  fsict,  this  person  is  carrying  on  the  plaintiff's 
trade ;  and  in  this  view  of  the  case  I  refer  to  Hogg  v.  Eirhy^  (8 
Yes.,  215,)  where  the  defendant  had  a  clear  right  to  publish  a 
similar  work,  under  the  same  title,  as  the  plaintiff  represented 
as  distinct  and  original,  but  was  prevented  from  publishing  his 
book  as  the  work  of  the  plainti^  which  had  been  partly  pub- 
lished. So  there  can  be  no  doubt  that  this  Court  would  inter- 
pose against  that  sort  of  fraud  which  is  attempted  by  setting  up 
the  same  trade,  in  the  same  place,  under  the  same  sign  or  namei 
the  party  giving  himself  out  as  the  same  person." 

The  law  of  France,  in  relation  at  least  to  commercial  partner- 
ships,  is  very  explicit  upon  this  subject. 
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The  21st  article  of  the  Code  of  Commerce  is :  "The  name  of 
the  associates  can  alone  constitute  the  firm  name  {la  raison  aocidle). 
This  is  intended  to  forbid  persons  who  succeed  to  the  business 
of  a  deceased  merchant  from  continuing  it  under  his  nama 
Credit  is  altogether  personal  It  does  not  transmit  itself  by 
ceeaon  or  inh^tauce  It  k  won  by  actions  and  capacity.  It^ 
not  right,  then,  that  a  successor  should  avail  himself  of  a  falla- 
cious credit  in  appropriating  a  firm's  name  extinguished  by  the 
death  of  one  of  those  who  gave  it  the  value.  (Troplong,  le  Droit 
Civil,  tome  12,  n.  372 ;  Loi  sur  TArtide  21  of  the  Code  of  Com- 
merce.) 

M.  Troplong,  adds:  "One  is  astonished  that  such  a  contrary 
practice  prevailed  formerly  in  France,  and  exiate  in  England.  It 
is  a  source  of  fraud  upon  a  confiding  publia  The  retirement 
or  decease  of  one  of  the  associates  effaces  the  firm's  name. 
Another  must  be  created." 

Thus  does  the  case  stand  upon  all  the  authorities  that  I  have 
found  bearing  upon  it;  and  it  would  leave  it  without  any  direct 
authority  or  even  dictum  in  &vor  of  the  defendant,  except  that 
late  and  important  one  before  Vice-Chancellor  Wood. 

But  it  is  to  be  noticed  that  by  a  statute  of  our  State,  entitled 
"An  act  to  prevent  persons  from  transacting  business  under 
fictitious  names,"  passed  April  29th,  1883.  (Session  Laws,  ch. 
281,)  it  enacts  that  "  No  person  shall  hereafter  transact  business 
in  the  name  of  a  partner,"  (query  person,)  "  not  interested  in  his 
firm,"  and  where  die  designation  *  and  Company'  or  *  Co.'  is  used, 
it  shall  represent  an  actual  partner  or  partners."  By  section  2, 
the  violation  of  this  provision  is  made  a  misdemeanor. 

By  a  statute  passed  April  17th,  1854,  (Session  Laws,  ch.  400,) 
a  copartnership  name  may  be  continued  by  some,  or  any  of  the 
copartners  their  assignees  or  appointees,  provided  a  certificate, 
as  prescribed  by  the  act,  is  filed  in  the  County  Clerk's  office  and 
published  as  directed.  But  by  section  4,  the  provisions  are  only 
to  apply  to  firms  having  business  relations  with  foreign  countries. 
A  bill  to  extend  this  provision  is  now  before  the  Legislature. 

It  seems  to  me  that  the  principle  and  object  of  this  statute 

extends  to  such  a  case  as  the  one  before  us.      It  recognizes 

the  principle  as  one  of  public  policy,  that  the  business  must  be 

tmnsacted  under  the  name  of  the  actual  parties  doing  it,  and  not 
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under  other  names.  It  applies  to  persons  in  existencje,  as  well 
as  when  a  partner  has  retired  or  is  dead.  It  accords  with  the 
French  laws,  and  involves  or  warrants  the  proposition  that  the 
naked  sale  of  the  good-will  of  a  business  does  not  transfer  a 
right  to  the  use  of  the  vendor's  name  of  trader 

We  do  not  think  that  there  is  anything  in  Howe's  inaction, 
or  the  employment  of  the  term  of  Howe's  Bakery  in  the  instru- 
ment of  the  28th  day  of  April,  1858,  which  can  entitle  the 
defendants  to  use  the  name. 

The  judgment  should  be  affirmed. 

PiEBREPONT,  J.,  concurred. 

MoNCRiBF,  J.  (Dissenting.)  Whether  or  not  the  term  "good- 
will," under  all  circumstances,  includes  the  name  under  which  the 
business  originated  or  was  continued,  or  became  a  thing  of  specific 
value,  it  is  not,  in  the  present  instance,  necessary  to  determine. 

A  person,  not  a  lawyer,  would  not  imagine  that  when  the 
"good-will"  and  trade  of  a  retail  shop  were  sold,  the  vendor  might 
the  next  day  set  up  a  shop  within  a  few  doors  and  draw  off  all 
the  customers.  The  "  good-will "  of  such  a  shop  in  good  faith 
and  honest  understanding  must  mean  all  the  benefit  of  the 
trade,  and  not  merely  a  benefit  of  which  the  vendor  might  the 
next  day  deprive  the  vendee.  This  was  the  language  used  by 
the  Vice-Chancellor  in  Harrison  v.  Gardner^  (2  Madd.  Ch.  R., 
198,  219,)  in  which  the  decision  of  Lord  Eldok,  (17  Ves.,  846,) 
was  cite4  and  in  reply  to  the  proposition  there  laid  down,  "that 
good-will  was  the  probability  that  the  old  customers  will  resort 
to  the  old  place," 

This  clearly  will  not  be  applicable  to  the  present  case,  as  the 
transfer  of  the  lease  without  the  additional  permission  in  the  agree- 
ment for  the  sale  of  the  "  good-will,"  fully  and  practically  secured 
the  old  stand  with  whatever  probabilities  were  incident  to  it 

Story  defines  "good-will"  to  be  the  advantage  or  benefit  ac- 
quired by  an  establishment  beyond  the  mere  value  of  its  capital 
or  stock,  in  consequence  of  the  general  public  patronage  and 
encouragement  which  it  receives  fix>m  constant  or  habitual  cua- 
tomers  on  account  of  its  local  position,  or  common  celebrity,  or 
reputation  for  skill,  or  afiluence,  or  punctuality,  or  from  other 
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accidental  circumstanoes,  or  necessities,  or  even  fix>m  ancient 
partialities  or  prejudices.  (Story  on  Part,  §  99 ;  Coll.,  149 ;  8 
Mer.,  441 ;  1  Sim.  &  Stu.,  74 ;  5  Enss.,  29.)  Courts  of  equity 
are  ftequently  called  upon  to  interpose  and  prevent  a  person 
from  using  the  name  of  another  in  a  business  or  concern,  for  the 
firaudulent  purpose  of  imposing  on  the  public  and  supplanting  that 
other  in  the  good-will  of  his  concern.  (3  Kent's  Com.,  5th  ed.,  64, 
note ;  2  Kern.,  218 ;  6  Beav.,  72 ;  8  Paige,  76 ;  4  id.,  479 ;  Partr 
ridge  v.  J/encfc,  2  Barb.  Ch.  R,  101 ;  2  Sandf.  Ch.  R.,  617;  affirm- 
ing, Taylor  v.  Carpenter^  per  Spenobr,  Senator. ) 

The  plaintijBf  adopted,  appropriated  and  used  the  words  or 
name  "Howe's  Bakery,"  and,  by  that  name,  his  establishment 
became  known  and  was  extensively  patronized,  and  was  a  thing 
having  specific  value.    The  plaintiff  so  avers  in  his  complaint 

If  the  plaintiff,  previous  to  the  transfer  in  1852  to  BaJ^er  the 
assignor  of  the  defendant,  had  sought  the  aid  of  equity  to  re- 
strain a  person  of  the  same  surname  engaged  in  the  same  busi- 
ness in  the  city  of  New  York  from  using  the  words  "  Howe's 
Bakery,"  the  claim  would  have  rested  not  upon  any  exclusive 
right  of  the  plaintiff  to  appropriate  and  monopolize  those  words, 
the  one  being  peculiar  to  neither,  truthful  as  to  both,  and  the 
other  a  generic  term  not  capable  of  appropriation,  but  that  the 
words  had  been  long  used  by  him,  and  had  become  known  as 
indicating  articles  manufactured  or  made  at  or  vended  from  his 
establishment  or  place  of  business.  The  ground  of  interposition 
is,  that  a  name  having  been  taken  for  the  purpose  of  distinguish- 
ing property,  the  defendant  is  not  permitted  on  the  fidse  repre- 
sentation that  articles,  really  the  defendant's,  belong  to  or  were 
made,  or  sold  under  the  management  of  the  plaintiff,  or  came 
from  his  place  of  business,  thereby  depriving  the  plaintiff  of  the 
£dr  profits  of  his  business. 

The  name  or  words  "Howe's  Bakery"  was  nothing  but  a 
trade-mark,  and,  as  such,  is  now  sought  to  be  protected  by  the 
plaintiff. 

The  name  or  trade-mark  passed  by  the  assignment  and  trans- 
fer of  the  "  good-will,"  and  if  it  was  not  the  thing  itself,  it  was 
an  integral  part  of  it. 

The  contract  of  the  parties  leaves  no  room  for  conjecture  as  to 
their  intention. 
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The  stock  in  trade,  fixtures,  &c.,  were  specifically  mentioned; 
the  leases  were  distinctly  set  forth;  the  art  and  mystery  of  the 
business  was  provided  for  by  an  express  covenant  to  teach 
whomsoever  the  vendee  might  select,  and  lastly,  not  least,  after 
agreeing  for  the  sale  of  the  "  good- will,"  it  was  stipulated  that 
the  vendor  (plaintiff)  should  not,  directly  or  indirectly,  engage 
or  be  concerned  in  the  same  business  in  the  city  of  New  York 
without  the  consent  of  the  vendee.  (Baker.) 

Again,  this  clear  imderstanding  of  the  parties,  and  of  this 
construction  of  their  agreement,  is  definitively  fixed  by  the  long 
acquiescence  of  the  vendor,  and  by  his  requesting  and  obtaining 
leave  to  commence  the  business  at  a  particular  place  and  use  the 
name  within  certain  bounds. 

It  seems  to  me  the  statute  has  no  application  to  the  case  under 
consideration.  The  title  clearly  indicates  the  intent  to  prevent 
mischief  by  the  use  of  a  firaudulent,  because  entirely  fictitious, 
designation — ^the  word  "  Co.,"  with  no  physical  existence  to  repre- 
sent it 

The  name  "  Howe"  had  a  living  physical  existence  to  support 
it    It  was  not,  therefore,  fictitious. 

The  name  "  Howe"  required  nothing  to  sustain  it  As  a  trade- 
mark, it  is  inmiaterial  whether  it  was  the  name  of  animate  or 
inanimate  creation,  or  the  purest  effort  of  fiincy  on  the  part  of 
its  originator.  Possibly  the  more  original  in  its  character,  the 
better  would  be  the  protection  afforded  to  it — the  nearer  its 
approach  to  the  right  to  be  patented.  The  plaintiff  cannot  avail 
himself  of  the  statute,  even  if  it  did  apply.  Having  i^reed  to 
dispose,  and  actually  conveyed,  the  thing  alleged  to  be  prohibited, 
it  does  not  lie  with  him  to  complain  of  his  own  violation  of  law 
or  a  firaudulent  representation  to  his  vendee. 

No  such  point  was  taken  by  the  plaintiff  upon  the  argument 
of  the  appeal. 

The  plaintiff  might  dispose  of  his  credit  That  is  nothing 
more  than  a  reputable  name,  or  character,  and  its  influence. 

The  injunction  should  have  been  refused  and  the  complaint 
dismissed.  The  judgment  of  the  Special  Term,  I  think,  should 
be  reversed,  &c. 

Judgment  affirmed. 
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L  The  omission  to  refile  a  copy  of  a  chattel  mortgage  does  not  (Laws  of  1833, 
pi  403,  §  3)  affect  its  vaUditj  as  against  a  subsequent  mortgagee  with  notice. 

2.  Where  a  firm  of  three  persons  unite  in  a  chattel  mortgage  to  secure  pay« 
ment  of  the  purchase-money  agreed  to  be  paid  for  the  mortgaged  property, 
and,  subsequently,  two  of  the  firm  sell  to  the  other,  (N.  E.,)  the  property, 
and  he  agrees  to  pay  the  mortgage  debt,  and,  being  such  owner,  he  mort- 
gages the  property  to  a  third  person,  (P.  P.  S.,)  and  afler  that,  and  afler  the 
first  mortgage  is  past  due,  it  is  sold  on  executions  against  the  members  of 
said  firm,  but  subject  to  the  fijrst  mortgage,  and  on  such  sale  it  is  bought, 
nominally,  by  one  J.  V.  Y.,  but^  in  fiict^  for  said  N.  K,  and  to  defi'aud  his 
creditors^  and  thereupon  said  J.  V.  V.  pays  the  balance  due  on  the  first 
mortgage  with  moneys  belonging  to  N.  E.,  and  fiimished  for  that  purpose, 
and  takes  an  assignment  of  the  first  mortgage  to  himself,  the  assignment  in 
his  hands  is  invalid,  and  his  assignee  of  it,  under  an  assignment^  made 
twelve  days  subsequently,  to  secure  a  present  advance  and  a  pre-existing 
debt  will  acquire  no  title  as  against  the  said  mortgage  of  P.  P.  8.,  nor  as 
against  persons  subsequently  acquiring  valid  specific  hens  on  the  property. 
— (HorniAK,  J.,  dissented,  and,  on  the  facts  of  the  case,  held  that  J.  V.  V.'s 
said  assignee  was  entitled  to  priority  over  P.  P.  S.,  and  also  over  the 
subsequent  mortgagees  of  J.  Y.  Y.) 

3.  A  chattel  mortg^e,  after  the  expiration  of  a  year  fix)m  the  filing  thereof 
ceases  to  be  valid  as  against  an  execution  creditor  of  the  mortgagor  levying 
upon  the  property  within  the  year,  unless  such  a  copy  and  statement  as  the 
statute  prescribes  be  filed  within  thirty  days  next  preceding  the  expiration 
of  sochyear. 

4.  Sdif  by  HomuK,  J.,  that  it  is  essential  that  the  creditors  should  have 
been  creditors  when  the  mortgage  was  executed,  or  while  the  mortgagor 
had  possession  and  control,  to  enable  them  to  avoid  it  for  an  omission  to 
refile  it  within  the  year. 

5.  Where  personal  property,  while  under  levy  by  an  execution  against  both 
the  actual  owner  and  a  person  having  the  paper  title,  is  mortgaged  by  the 
latter  to  a  person  knowing  of  the  levy,  to  secure  an  antecedent  debt^  such 
mortgagee  acquires  no  title  as  against  such  execution  creditor.  Such 
mortgagee  is  not  one  in  "good  fiiith,"  within  the  meaning  of  3  Revised 
Statutes.  (5th  ed.,  p.  223,  §11.) 

&  The  omission  to  refile  a  chattel  mortgage,  pursuant  to  section  8  of  Laws 
of  1833,  (p.  403,)  does  not  render  it  invalid  as  against  purchasers  or  mort- 
gagees intermediate  the  original  filing  and  the  time  prescri|;>ed  for  refiling  it 
7.  A  chattel  mortgagee,  taking  the  mortgage  to  secure  a  usurious  debt^  is  not 
a  mortgagee  "  in  good  fiuth,*'  within  the  meaning  of  the  statute. 
(Before  Bosworth,  Oh.  J*.,  and  HomcAN  and  Monorief,  J*.  J.) 
Heard,  December  6, 1859 ;  decided,  March  24,  1860. 
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This  is  an  appeal  by  the  plaintiff,  and  also  by  some  of  the 
defendants,  fix>m  a  judgment  entered  November  4,  1867,  on  a 
trial  had  before  Mr.  Justice  Hoffman,  without  a  jury.  Gteorge 
J.  S.  Thompson,  is  the  plaintiff,  and  Abraham  Van  Yechten, 
John  Van  Vechten,  Nicholas  Elmendorf,  Marius  Schoonmaker, 
James  H.  Elmore,  George  Birkbeck,  Jr.,  Prosper  P.  Shaw, 
Eobert  P.  Parrott,  John  Griffiths,  Sheriff  of  the  county  of  Ulster, 
and  John  Orser,  Sheriff  of  the  city  and  county  of  New  York, 
are  the  defendants.  It  was  commenced  about  the  28th  of  Sep- 
tember, 1855. 

The  complaint  states  that  the  plaintiff  is  the  owner  of  a  chattel 
mortgage  of  the  steamboat  Alida,  her  tackle,  apparel  and  furni- 
ture, dated  the  21st  of  March,  1855,  and  executed  to  him  by 
John  Yan  Yechten,  the  owner  of  the  Alida,  on  which  is  due 
about  $9,800.  That  on  the  20th  of  September,  1865,  he  took 
possession  of  and  advertised  the  Alida  to  be  sold  under  said 
mortgage  at  the  Merchants'  Exchange,  in  the  city  of  New  York, 
on  the  27th  of  that  month. 

That  subsequently  to  said  20th  of  September,  he  discovered 
that  said  Abraham  Yan  Yechten  claims  to  hold  and  own  a  mort- 
gage of  the  Alida,  (dated  October  80,  1852,  and  executed  by 
Wm.  Masten,  Nicholas  Elmendorf  and  Marius  Schoonmaker,  to 
Daniel  Drew,)  and  claims  that  about  $5,000  is  due  on  it,  and 
that  he  has  advertised  the  Alida  for  sale  on  the  28th  of  Septem- 
ber, 1855,  at  10,  A.  M.,  under  the  same,  and  the  complaint  alleges 
that  the  said  mortgage  bas  been  paid. 

It  then  states  that  the  Sheriff  of  the  city  and  county  of  New 
York  levied  two  executions,  issued  on  judgments  in  &vor  of  the 
Westchester  County  Bank,  against  John  Yan  Yechten  and 
Nicholas  Elmendorf,  on  the  Alida,  on  the  17th  of  March,  1855, 
and  advertised  her  to  be  sold,  and  that  sale  has  been  adjourned 
to  September  29,  1856.  It  tJleges  that  the  said  judgments  have 
been  assigned  to  said  Marius  Schoonmaker;  that  they  have  been 
substantially  paid  by  Elmendorf,  and  that  proceedings  on  the 
executions  have  been  delayed  by  order  of  the  plaintiff  therein, 
since  the  said  levy  was  made. 

It  then  states  that  said  Prosper  P.  Shaw  claims  to  hold  a 
mortgage  of  the  Alida,  for  over  $12,000,  (dated  January  25, 
1854,)  executed  to  him  by  Nicholas  Elmendorf,   prior  to  the 
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sale  of  the  boat  to  John  Yan  Vecbten,  in  July,  1854 ;  tbat  it 
has  not  been  filed  in  the  register's  office  in  New  York  city  and 
county,  and  that  Shaw  intimates  a  purpose  to  foreclose  the 
mortgage. 

It  then  states  that  said  Marius  Schoonmaker  also  levied  upon 
the  Alida,  April  12,  1856,  an  execution  on  a  judgment  against 
said  N.  Elmendorf  for  over  $17,000,  and  advertised  the  boat  to 
be  sold,  and  that  sale  has  been  adjourned  to  September  29, 1855 ; 
that  Elmendorf  has  had  no  leviable  interest  in  the  boat  since 
July,  1854 

It  then  states  that  John  Griffiths,  Sheriff  of  the  county  of 
Ulster,  claims  to  have  a  judgment  against  said  John  Yan 
Yechten,  and  issued  an  execution  thereon  for  over  $2,000  to  the 
CJoroner  of  that  county,  in  the  fall  of  1854 ;  that  it  has  not  been 
acted  upon,  and  that  the  levy  has  been  abandoned  and  lost. 

It  then  states  that  said  James  H.  Elmore  also  claims  to  hold  a 
mortgage  of  the  Alida  for  about  $1,000,  (dated  September  15, 
1855,  executed  to  him  by  John  Yan  Yechten,)  that  he  has  taken 
possession  under  said  mortgage  and  advertised  the  boat  to  be  sold, 
which  sale  has  been  adjourned  to  September  29, 1855. 

It  then  states  that  said  Bobert  P.  Parrott  has  attached  the  boat 
on  a  daim  of  $1,216.73,  for  repairs  made  since  John  Yan  Yechten 
became  owner — and  that  the  defendant  Birkbeck  has  libeled 
the  boat  in  admiralty  upon  a  daim  of  about  $900,  for  repairs. 

It  then  states,  that  there  are  other  claims  for  repairs,  &a,  of 
over  $1,000,  which  are  a  lien  on  the  boat 

That  John  Yan  Yechten  has  little  or  no  responsibility.  It 
prays  judgment  enjoining  each  of  the  defendants  from  making  a 
sale  of  the  boat,  that  a  Beceiver  of  it  be  appointed  to  sell  it, 
and  bring  the  proceeds  into  Court  to  abide  its  judgment,  and 
that  the  amount  due  to  the  plaintiff  on  his  mortgage  be  paid  out 
of  the  fund. 

The  defendants,  Abraham  Yan  Yechten,  John  Yan  Yechten, 
Marina  Schoonmaker,  James  H.  Elmore,  Prosper  P.  Shaw,  John 
Griffiths  and  John  Orser,  severally  answered  the  complaint. 

By  an  order  made  October  11, 1855,  B.  W.  Bonney,  Esq.,  was 
appointed  a  Beceiver  of  ihe  Alida.  The  vessel  having  been 
libeled  in  admiralty  and  being  then  in  the  possession  of  the 
United  States  Marshal,  the  Beceiver  was  authorized  {inter  cdia) 
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to  intervene  in  the  libel  suits  and  unite  in  any  sale  ordered  by 
the  United  States  District  Court.  Pending  this  suit,  the  Alida 
was  sold  under  a  decree  pronounced  by  that  Court  in  the  admi- 
ralty suit  The  Beceiver  in  this  cause  united  in  the  sale,  and  a 
surplus  arose  and  came  to  the  hands  of  the  Beceiver,  to  be  dis- 
tributed by  this  Court,  according  to  the  rights  of  the  parties. 

The  trial  of  the  action  was  commenced  before  Mr.  Justice 
HorPMAN,  in  June,  1857 ;  his  decision  was  filed  on  the  24ih  of 
October,  1857,  accompanied  by  an  opinion  which  is  reported  in 
5  Abbott's  Practice  Reports,  458.  The  &cts  found  by  him  and 
his  conclusions  of  law,  are  as  follows,  viz. : 

"I  find  the  following  facts  in  this  case: 

"  First.  That  William  Hasten,  Nicholas  Elmendorf  and  Marins 
Schoonmaker,  composing  the  firm  of  Wnu  Hasten  k  Co.,  on  the 
80th  of  October,  1852,  jointly  purchased  the  steamboat  Alida 
froTCL  Daniel  Drew,  the  former  owner,  and  received  a  bill  of  sale 
therefor,  which  was  duly  recorded  in  the  Custom-House,  in  the 
city  of  New  York,  and  the  vessel  enrolled  in  their  names  on  the 
said  last  named  day. 

"  Second.  That  in  payment  of  the  purchase-money  of  said  boat, 
the  said  Hasten,  Elmendorf  and  Schoonmaker,  gave  their  three 
notes,  dated  October  29th,  1852,  each  for  ten  thousand  dollars, 
and  respectively  payable  at  six,  twelve  and  eighteen  months 
from  date ;  and  to  secure  the  payment  of  the  said  notes,  the  said 
purchasers  executed  and  delivered  to  the  said  Drew,  a  mortgage 
upon  the  said  vessel,  which  contained  a  clause  authorizing  the 
mortgagors  to  remain  in  possession  of  said  boat  until  de&ult  in 
the  payment  of  the  said  notes ;  and  which  mortgage  was  dated 
October  80th,  1852,  and  on  the  2d  of  November,  1852,  was 
recorded  in  the  Custom-House  at  New  York,  and  also  filed  in 
the  office  of  the  clerk  of  Ulster  county,  where  the  mortgagors  at 
that  time  resided. 

"  The  first  of  said  notes  was  renewed  for  six  months,  and  such 
renewed  note,  and  the  second  original  note,  were  paid  before  the 
29th  of  October,  1853. 

"  Third.  The  said  mortgage  was  renewed  on  the  25  th  of  October, 
1858,  by  the  filing  on  that  day  of  a  copy  of  said  mortgage,  and  a 
certificate  of  the  amount  claimed  therein,  in  pursuance  of  the 
provisions  of  the  statute,  but  was  never  subsequently  renewed. 
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^^Faurih.  On  the  28th  of  June,  1854,  Drew  aasigned  said  mort- 
gage, for  a  valuable  consideration,  to  Archibald  A.  Dunlop,  and, 
on  the  same  day,  John  T.  Stewart,  a  deputy  of  the  Sheriff  of 
the  city  and  county  of  Kew  York,  as  the  agent  of  the  said 
Dunlop,  and  employed  by  him  to  foreclose  the  mortgage,  adver- 
tuaed  that  the  said  boat  would  be  sold  under  the  said  mortgage, 
at  Ejngston,  on  the  17th  day  of  July,  1854. 

"  There  was  due  upon  the  same,  on  the  17th  of  April,  1854,  the 
sum  of  $7,464,  including  interest 

"  Fif^.  The  Sheriff  of  the  county  of  Ulster  had  advertised 
the  boat  for  sale  at  the  same  time  and  place,  under  divers 
executions  hereinafter  mentioned;  and  at  the  time  of  the  sale, 
and  immediately  before  the  sale  commenced,  the  attorney  of 
Dunlop  publicly  announced,  that  after  the  Sheriff's  sale,  the 
boat  would  be  sold  under  the  aforesaid  mortgage ;  and  at  the 
same  time  the  defendant  Prosper  P.  Shaw,  publicly  announced 
the  existence  of  his  mortgage  hereinafter  mentioned,  and  of  his 
claim  thereunder. 

"  Sixth.  The  boat  was  put  up  and  sold  by  the  Sheriff  and  by 
its  terms  the  sale  was  made  subject  to  the  aforesaid  mortgage  to 
Drew,  and  all  liens  prior  to  those  acquired  by  his  levies,  and 
was  purchased  by  John  Van  Vechten  for  $19,000 ;  and  in  pay- 
ment of  the  said  purchase-money,  the  said  John  Yan  Yechten 
delivered  to  John  Griffiths,  the  Sheriff  of  Ulster  county,  a  note 
made  by  him,  Yan  Yechten,  and  DeMeyer,  dated  17di  July, 
1854,  to  the  order  of  John  Griffiths,  for  the  sum  of  $19,000, 
payable  on  demand;  and  immediately  after  the  Sheriff's  sale, 
and  before  the  said  parties  left  the  Alida,  on  board  of  which  the 
sale  took  place,  the  said  John  Yan  Yechten  paid  to  Stewart,  the 
Deputy  who  was  foreclosing  the  Dunlop  mortgage,  the  amount 
due  thereon  for  principal  and  interest,  being  $7,454.60,  besides 
the  fees  and  expenses  of  foreclosure ;  and  at  the  same  time,  to 
wit :  the  said  17th  July,  1854,  received  from  said  Dunlop  an 
assignment  and  transfer  to  himself  of  the  said  mortgage.  Such 
sum  was  forthwith  paid  over  by  the  Deputy  Sheriff  to  said 
Dunlop.  That  the  said  mortgage  was  by  the  said  John  Yan 
Yechten,  subsequently  assigned  to  the  defendant  Abraham  Yan 
Yechten,  by  assignment  dated  29th  day  of  July,  1854,  in  con- 
sideration of  the  sum  of  $5,545,  advanced  by  said  Abraham  to 
Bosw.— YoL,  YI.  48 
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and  for  the  use  of  the  said  Johu  Yan  Yechten,  in  the  Bums  and 
at  the  times  hereinafter  stated. 

^^ Eighth.  Previous  to  the  Sheriff's  sale,  and  on  the  9th  of 
January,  1854,  the  said  Hasten  and  Schoonmaker  had  sold  and 
transferred  to  Elmendorf  all  their  interest  in  the  said  boat,  in 
consideration  of  his  assuming  the  payment  of  aU  the  debte  of 
the  firm  of  Hasten  &  Company,  composed  of  said  three  parties, 
and  the  advances  of  said  Schoonmaker  to  the  said  firm;  and,  on 
such  sale,  the  said  Schoonmaker  and  Hasten  executed  a  convey- 
ance of  the  said  vessel,  which  was  duly  recorded  in  the  New 
York  Oustom-House,  on  the  26th  of  February,  1854,  and  on  the 
same  day  the  vessel  was  enrolled  in  the  name  of  Elmendorf  as 
sole  owner,  and  he  claimed  to  be  the  sole  owner  of  the  boat 
until  the  sale  to  John  Yan  Yechten  on  the  17th  July,  1854. 

"  Nintk.  No  bill  of  sale  was  executed  by  the  Sheriff  to  John 
Yan  Yechten,  until  about  Harch,  1855;  Nicholas  Elmendorf 
executed  a  bill  of  sale  to  John  Yan  Yechten,  dated  February 
7th,  1855,  and  recorded  on  the  17th  of  February,  1855,  at  the 
Custom-House  in  New  York ;  and  on  the  20th  of  March,  1855, 
there  was  recorded  at  the  same  Custom-House,  the  bill  of  sale 
of  John  Griffiths,  without  date,  but  proven  on  the  16th  of  Harch, 
1855. 

"  Tenth.  Immediately  after  the  Sheriff's  sale  to  John  Yan 
Yechten  on  the  17th  July,  1854,  he  took  possession  of  the  steam- 
boat, and  began  to  run  her  between  New  York  and  Kingston, 
and  she  continued  in  the  possession  of  Yan  Yechten  until  the 
16th  day  of  November,  1854,  when  she  was  levied  on  by  the 
Coroner  of  Ulster  county,  under  the  execution  on  the  judgment 
of  John  Griffiths,  Sheriff  against  John  Yan  Yechten,  hereinafter 
mentioned. 

"  She  remained  in  the  possession  and  custody  of  the  Coroner, 
until  the  7th  day  of  December,  1854,  when  she  was  removed  by 
John  Yan  Yechten,  without  such  Coroner's  privity  or  consent, 
or  that  of  the  Sheriff,  to  New  York;  and  continued  in  bis  pos- 
session in  New  York,  xmtil  taken  by  the  Sheriff  of  that  county. 
In  Harch,  1855,  the  said  vessel  was  taken  into  the  custody  of 
the  Sheriff  of  the  county  of  New  York,  under  executions  in 
favor  of  the  W^tchester  County  Bank ;  and  so  continued  until 
after  the  commencement  of  this  suit  in  September,  1855,  when 
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she  was  taken  into  the  control  and  possession  of  the  United 
Marshal  for  the  Southern  District  of  New  York. 

"  The  possession  and  control  of  such  vessel  was  in  Nicholas 
ElmendoT^  William  Hasten  and  Marius  Schoonmaker,  the 
original  owners  and  mortgagors,  from  the  80th  of  October,  1852, 
the  date  of  the  mortgage  to  Daniel  Drew,  until  the  9th  of 
January,  1854;  and  the  same  was  in  the  said  Nicholas  Elmen- 
dorf  from  the  last  mentioned  date  to  the  4th  of  May,  1854;  and 
the  same  was  in  the  Sheriff  of  the  county  of  Ulster  from  the 
4th  of  May,  to  the  17th  of  July,  1854 ;  the  possession  of  John 
Van  Vechten  was  from  the  latter  date  to  the  16th  of  November, 
1854 ;  the  possession  was  in  the  Coroner  of  Ulster  county  from 
the  latter  date  until  the  7th  day  of  December,  1854 ;  and  such 
possession  was  in  John  Yan  Yechten  from  that  date  until  March, 
1855,  from  which  time  until  the  commencement  of  this  action, 
and  the  possession  of  the  Marshal  in  September,  1855,  the  same 
was  in  the  Sheriff  of  the  city  and  county  of  New  York. 

"  Eleventh.  That  Abraham  Yan  Yechten,  on  the  18th  day  of 
July,  1854,  loaned  John  Yan  Yechten  the  sum  of  $1,795,  which 
was  applied  to  the  payment  of  divers  liens  upon  the  said  vessel ; 
and  on  the  29th  day  of  July,  1854,  AbrsJiam  Yan  Yechten 
loaned  to  the  said  John  Yan  Yechten,  the  further  sum  of  $8,750, 
which  was  applied  to  the  pajrment  of  some  of  the  judgments 
against  Elmendor^  on  which  executions  had  been  issued  to  the 
Sheriff  of  Ulster,  before  the  sale  of  the  17th  of  July ;  and  John 
Yan  Yechten,  to  secure  these  two  sums,  made  and  delivered  to 
Abraham  an  assignment  of  the  Drew  mortgage;  such  assign- 
ment was  dated  the  29th  of  July,  1854,  and  the  consideration 
therein  expressed  was  the  said  sum  of  $5,545. 

"  Abraham  Yan  Yechten  at  the  same  time,  and  as  additional  se- 
curity for  the  said  sum  of  $5,545,  received  from  Elmendorf  a 
transfer  of  76  shares  of  the  stock  of  the  Chenango  Bridge 
Company,  and  80  shares  of  the  stock  of  Delaware  Plankroad 
Company ;  which  stock  was  the  property  of  Nicholas  Elmendorf. 

"  That  the  said  stocks  were  of  the  nominal  value  of  $50  a  share, 
and  nothing  has  been  received  on  them.  They  are  still  held  by 
Abraham  Yan  Yechten.  That  in  making  the  said  loans  to  the 
aaid  John  Yan  Yechten,  and  in  taking  the  said  assignment  of 
said  mortgage  and  said  securities,  the  said  Abraham  Yan  Yech- 
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ten  acted  in  good  fsdth,  and  is  not  chai^eable  with  knowledge  of 
the  arrangement  hereinafter  mentioned,  between  Elmendorf  and 
John  Yan  Yechten,  under  and  in  pursuance  of  which  the  latter 
became  the  purchaser  of  the  boat  at  the  Sheriff's  sale,  but  was  a 
purchaser  for  value  and  in  good  faith. 

'^  The  defendant  Abraham  Yan  Yechten  never  took  possession 
of  the  said  boat 

"  Ikvdjih.  The  plaintiff  and  the  defendants  Shaw  and  Elmore, 
had  each  actual  notice  of  this  mortgage  at  the  time  their  respec- 
tive  mortgages  and  judgments  were  obtained.  The  defendant 
Schoonmaker  remains  a  debtor  upon  one  of  the  notes  now  un* 
paid,  for  which  said  mortgage  was  given. 

"  Thirteenth.  That  on  the  25th  of  Februaiy,  1854,  Nicholas 
Elmendorf  executed  and  delivered  to  Prosper  P.  Shaw  a  mort- 
gage upon  said  steamboat,  dated  on  that  day,  conditioned  for  the 
payment  of  two  promissory  notes  of  six  thousand  dollars  each, 
both  bearing  the  same  date  with  the  mortgage,  and  payable  threo 
months  after  the  date  thereof,  with  interest  at  seven  per  cent, 
with  the  privilege  of  a  renewal  of  said  notes  for  three  months 
longer.  The  consideration  of  this  mortgage  was  the  sum  of 
$12,000,  loaned  by  John  M.  Ooe,  a  resident  of  South  America, 
through  his  agent,  the  said  Shaw,  to  Elmendorf.  The  money 
was  Coe's,  and  was  loaned  on  his  account,  and  the  mortgage 
taken  by  Shaw  for  his  benefit  and  as  his  agent. 

''  At  the  time  of  the  execution  of  the  mortgage,  the  said  Elmen- 
dorf  delivered  to  Shaw  two  notes  for  six  thousand  dollars  each, 
dated  25th  February,  1854,  at  three  months,  drawn  by  Elmen- 
dorf and  indorsed  by  Nicholas  DeMeyer;  and  at  the  maturity 
of  the  notes  in  May,  the  same  were  renewed  by  two  other  notes 
for  the  same  amounts,  made  and  indorsed  by  the  same  parties, 
dated  25th  of  May,  1864,  at  three  months,  which  were  ddivered 
by  said  Elmendorf  to  said  Shaw,  and  became  due  about  the  26th 
of  August,  1854. 

''  And  it  appearing  that  the  said  notes  were  not  accurately  de* 
scribed  in  the  mortgage,  two  other  notes  were  made  by  I3men* 
dorf  to  the  order  of  Shaw,  dated  25tii  of  May,  1864,  at  three 
months,  for  $6,000,  each,  and  delivered  to  Shaw. 

'*  The  said  mortgage  was  made  and  received  for  value  receiyed, 
and  in  good  fidth.    The  mortgage  was  recorded  in  the  Oostom* 
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House  in  the  dty  of  New  York,  on  the  25th  of  February,  1854, 
and  was  on  the  12th  of  July,  1854,  for  the  first  time  filed  in  the 
office  of  the  Clerk  of  Ulster  county,  at  Kingston,  where  the 
mortgagor  resided  at  the  date  and  time  of  the  execution  of  the 
said  mortgage,  and  ever  since  has  resided.  Such  mortgage  was 
not  afterwards  refiled  or  renewed.  None  of  the  notes  were  paid. 
Such  mortgage  does  not  contain  any  clause  in  terms  authorizing 
the  mortgagor  to  retain  possession  until  de&ult^  but  does  contain 
the  following  clause: 

'^  'This  bill  of  sale  is  given  as  collateral  security,  to  secure  the 
payment  of  two  promissory  notes  of  $6,000  each,  both  bearing 
even  date  herewith,  and  payable  three  months  after  date,  with 
interest,  and  with  the  privilege  of  renewal  for  three  months 
longer;  payment  of  which  notes  being  made  at  maturity,  this 
bill  of  side  to  become  void.' 

"An  action  was  commenced  in  the  Supreme  Court  by  Coe 
against  Elmendorf  and  DeMeyer,  on  the  two  notes  made  and 
indorsed  by  them,  dated  February  25th,  and  in  such  action  judg- 
ment was  rendered  against  Elmendorf  for  want  of  answer,  on  the 
28ih  of  September,  1854,  for  $12,076.tV^  ;  and  judgment  was 
rendered  against  DeMeyer,  after  answer,  on  the  28th  November, 
1854,  for  $12,427.1^7*  Nothing  has  been  collected  on  the  judg- 
ments or  either  of  them,  and  the  full  amount  of  them  remains 
due  and  unpaid  to  Coe,  who  is  the  owner  and  holder  of  them. 
Shaw  was  not  a  party  or  privy  to  the  arrangement  between 
Elmendorf  and  John  Van  Yechten,  under  which  the  latter  pur- 
chased the  boat,  nor  did  he  have  notice  or  knowledge  of  it. 

"  The  plaintifT,  when  he  took  his  mortgage,  had  actual  know- 
ledge of  the  existence  of  the  Shaw  mortgage.  Shaw  never  took 
any  steps  to  enforce  his  mortgage,  imtil  about  the  time  this 
suit  was  commenced ;  except  that  on  one  occasion,  in  the  fall  of 
1854,  Abraham  Yan  Yechten  having  advertised  the  Alida  for 
sale  under  his  mortgage,  the  said  Shaw  served  notices  in  writing 
on  said  Abraham  Yan  YechteU;  and  also  on  John  Yan  Yechten, 
claiming  the  surplus  moneys  arising  fix>m  the  sale,  after  retaining 
the  amount  of  his  (Yan  Yechten's)  mortgage. 

"  Possession  was  not  taken  by  Shaw  under  his  mortgage. 

^  FaurtemA,  After  Yan  Yechten  gave  Sheriff  Griffiths  the  note 
for  $19,000,  Yan  Yechten,  instead  of  pajring  money  directly  to 
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Griffiths  on  the  note,  made  payments  to  the  creditors  in  the 
executioDS  against  Eknendorf,  which  the  Sheriff  had  in  his  hands 
at  the  time  of  the  sale ;  and  when  the  payments  were  so  made, 
the  SherijBT,  on  being  furnished  with  the  evidence  thereof,  satisfied 
the  execution  so  paid ;  and  in  this  way  the  amount  due  upon  the 
note  was  reduced ;  and  in  an  action  commenced  in  the  Supreme 
Court  on  said  note,  Griffiths,  on  the  15th  of  November,  1854, 
recovered  judgment  against  said  DeMeyer  and  Van  Vechten  for 
$4,519.^7*7  damages,  and  $36.tVV  <^^^  being  in  the  whole 
$4,555.  tVV«  By  virtue  of  an  execution  issued  on  this  judgment, 
the  Coroner  of  Ulster,  on  the  16th  day  of  November,  1854, 
levied  upon  the  steamboat  Alida,  then  lying  at  Kingston. 

"  Shortly  afker  this,  and  about  the  7th  of  December,  1854,  the 
boat  was,  without  the  consent  of  the  Coroner,  taken  to  New 
York,  where  she  remained  until  the  5th  day  of  May,  1855,  when 
she  was  again  taken  to  Kingston,  Ulster  county,  and  she  con- 
tinued to  ply  her  daily  trips  from  that  time  until  she  was  seized 
by  the  Marshal  of  the  United  States  in  September  succeeding. 

"  The  Coroner  did  not  resume  his  levy  upon  the  vessel  after  she 
returned  to  Ulster  county,  but  by  the  directions  and  instructiona 
of  Griffiths,  abandoned  his  levy,  and  did  not  make  any  efforts 
thereafter  to  interfere  with  the  boat 

"  Griffiths  has  received  payments  on  account  of  the  judgment, 
and  there  is  due  thereon  the  sum  of  $1,189,  with  interest 

^^  Fifteenth.  The  Westchester  County  Bank,  on  the  16th  of  March, 
1855,  recovered  two  judgments  against  Elmendorf,  DeMeyer  and 
John  Van  Vechten,  in  the  Supreme  Court,  each  for  the  sum  of 
$5,195. tVf-  Executions  on  these  judgments  were  issued  to  the 
Sheriff  of  the  city  and  county  of  New  York,  on  the  17th  of 
March,  1855,  and  a  levy  made  on  the  Alida  on  that  day. 

"  The  boat  was  allowed  by  the  Sheriff  and  his  deputies,  and 
without  the  plaintiff  in  the  execution  interfering,  to  make  her 
daily  trips  between  New  York  and  Kingston,  without  interrup- 
tion, until  about  September,  1855.  On  the  15th  August,  1855, 
the  attorneys  wrote  to  the  Sheriff,  stating  that  they  had  given  the 
defendants  sufficient  lenity,  and  directing  him  to  apprise  the 
defendants  that,  unless  the  money  was  paid  promptly,  the  boat 
would  be  locked  up  and  sold.  Prior  to  this,  the  Bank  had  col- 
lected on  these  judgments  the  sum  of  $7,500.    The  Sheriff  did 
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not  Stop  the  boat^  but  she  continued,  with  the  knowledge  of  the 
plaintiff  therein,  to  ply  her  daily  trips,  nntil  she  was  seized  by 
the  United  States  Marshal,  on  the  16th  September,  1855. 

"  The  Bank  assigned  to  Schoonmaker  the  two  judgments,  with 
the  benefit  of  the  said  executions,  by  instruments  dated  the  14th, 
but  acknowledged  and  delivered  the  15ih  of  September,  1855. 
The  assignment  specified  that  there  was  due  on  the  judgments  a 
balance  of  $2,958.77,  and  that  sum,  with  interest,  still  remains 
due  thereon. 

^^Sioctemth.  Marius  Schoonmaker,  on  the  SOth  March,  1855, 
recoyered  a  judgment  by  confession  against  Nicholas  Elmendorf 
for  $17,931.  The  confession  states  '  that  the  indebtedness  arose 
on  the  sale  and  conveyance  by  the  plaintiff  to  the  defendant  of 
his  right,  title  and  interest  in  the  boats,  property  and  effects 
of  William  Masten  &  Company,  in  January,  1854 ;  and  I  herety 
state  that  the  sum  confessed  by  me  is  justly  due  to  the  said 
Marius  Schoonmaker,  plaintiff,  without  any  fraud  whatever.' 
This  was  sworn  to,  and  the  judgment  entered  on  the  said  SOth 
of  March,  1855.  On  the  9th  January,  1854,  Elmendorf  pur- 
chased of  Schoonmaker 'aU  his  interest  in  the  boats  and  property 
of  William  Masten  &  Company,  and  a  written  agreement  of  that 
date  was  entered  into  between  them,  by  which  Elmendorf  agreed 
within  one  year  to  repay  Schoonmaker  the  amount  of  all  his 
advances  for  the  use  of  the  firm,  or  towards  the  purchase  of  any 
of  its  property,  with  interest,  after  deducting  what  he  had  received 
on  account  of  the  firm.  Upon  the  instrument  is  indorsed  the 
following  memorandum : 

" '  On  settlement  this  day,  the  amount  of  advances  of  M. 
Schoonmaker  over  receipts  is  $16,488.  yW)  besides  interest  Jan'y 
8th,  1854. 

*  M.  SCHOOKMAKEB, 

*  N.  Elmendort.' 

"  On  the  12th  of  April,  1855,  an  execution  was  issued  on  the 
above  judgment  to  the  Sheriff  of  the  city  and  county  of  New 
York,  who  held  the  executions  of  the  Westchester  County  Bank. 
The  Sheriff  declined  to  sell  the  boat  without  an  indemnity ;  but 
none  was  tendered  by  Schoonmaker.  The  boat  continued  to 
make  her  daily  trips  between  Kingston  and  New  York,  without 
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interruption  of  the  said  Scboonmaker,  and  continued  until  she 
was  seized  by  the  Marshal.  Nothing  has  been  paid  on  this 
judgment.  The  Sheriff  of  New  York  advertised  the  boat  for 
sale  under  this  as  well  as  the  judgments  of  the  Westchester 
County  Bank. 

^^  SeventeerUk.  John  Van  Vechten  executed  and  deUvered  to 
James  EL  Elmore  a  chattel  mortgage,  dated  15th  September,  1855, 
upon  the  steamboat  Alida,  to  secure  the  sum  of  $1,000  on  demand, 
without  interest,  which  mortgage  was  on  the  same  day  recorded 
at  the  Custom-House  in  New  York,  and  filed  in  the  office  of  the 
County  Clerk  of  Greene  county,  at  Oatskill,  where  the  mortgagor 
resided  A  copy  was  also  filed  in  Elingston,  the  residence  of  the 
said  Elmendorf. 

"  That  the  consideration  of  the  mortgage  was  the  sum  of  $1,000 
loaned  by  Elmore  to  Van  Vechten  on  the  19th  July,  1855,  on  the 
application  of  Morey,  the  captain  of  the  boat,  under  a  verbal 
understanding  that  he  was  to  be  paid  out  of  the  first  earnings 
of  the  boat  The  mortgage  was  made  in  good  faith,  and  without 
knowledge  of  the  character  of  the  purchase  by  John  Van  Vech- 
ten, or  of  the  invalidity  of  the  title  he  apparently  acquired. 
When  this  mortgage  was  executed  the  boat  was  in  the  custody 
of  the  Sheriff,  and  advertised  to  be  sold  under  the  executions  in 
&vor  of  the  Westchester  County  Bank  and  Schoonmakcr,  and 
was  making  her  customary  trips  between  New  York  and  Kings- 
ton. Nothing  has  been  paid  on  the  mortgage.  Elmore  employed 
one  Thomas  Cornell,  on  or  about  the  15th  day  of  September, 
1855,  to  take  proceedings  to  enforce  his  mortgage.  At  the  time 
Elmore  took  his  mortgage,  he  had  actual  notice  of  the  plaintiff's 
mortgage. 

^^ Eighteenth.  The  plaintiff,  George  J.  S.  Thompson,  is  the  holder 
of  a  mortgage  upon  the  said  steamboat,  dated  21st  March,  1855, 
executed  by  John  Van  Vechten,  conditioned  to  pay,  or  cause  to 
be  paid,  on  or  before  15th  September,  1855,  all  of  the  promissory 
notes  which  the  firm  of  Mills  k  Thompson  had  theretofore  given 
under  date  January  81, 1855,  for  the  use  and  benefit  of  the  mort- 
gagor, amounting  to  $16,000,  less  eighteen  days'  interest  thereoiu 
This  mortgage  was  recorded  in  the  Custom-House  at  New  York, 
but  was  never  filed  in  the  town  or  county  of  the  residence  of  the 
mortgagor.    The  agreement  made  by  and  between  the  said  MiUs 
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k  Thompson  and  the  said  Yan  Yechten,  upon  such  transaction, 
was  with  the  intent  of  procniing  interest  on  a  loan  of  money  at 
a  rate  exceeding  seven  per  cent  per  annum,  and  the  mortgage 
giyen  on  such  transaction,  and  now  held  by  the  plaintiff,  is  usuri- 
ous and  yoid« 

"  Nineteenth.  The  purchase  made  by  John  Yan  Yechten  at  the 
SheiifTs  sale  on  the  17th  of  July  was  not  a  purchase  in  good 
£uth  on  his  own  account,  but  was  made  for  the  use  and  benefit 
of  Nicholas  Elmendorf,  and  was  fraudulent  and  void  as  to  the 
creditors  of  the  latter,  although  valid  to  change  the  title  and 
possession  as  between  the  said  John  and  Nicholas,  and  as  to 
boTia  fide  purchasers  under  John  Yan  Yechten :  That  the  money 
which  was  paid  to  the  said  Dunlop,  and  the  deputy  Stewart,  was 
the  money  of  the  said  Elmendorf:  That,  on  the  17th  of  July, 
1854,  the  said  Nicholas  Elmendorf  made  a  special  deposit  of 
$9,014. xVt  of  ^  <>w°  money,  in  the  Kingston  Bank,  to  the 
credit  of  John  Yan  Yechten,  and  on  the  next  day  he  made  another 
special  deposit  of  his  own  money  in  the  said  Bank  to  the  like 
credit,  of  the  sum  of  $740  ,*  and  out  of  these  moneys  the  amounts 
paid  to  Bunlop  and  Stewart  were  drawn :  That,  among  the  exe- 
cutions in  the  Sheriff's  hands  at  the  sale  of  17th  July,  1854, 
were  four  issued  upon  judgments  in  favor  of  the  Huguenot  Bank, 
of  the  dates  hereafter  set  forth ;  that  there  were  also  in  his  hands 
four  executions  upon  judgments  recovered  in  fiivor  of  the  Kings- 
ton Bank :  all  which  judgments  were  had  against  the  said  Nicho- 
las Elmendorf,  and  the  said  judgments  and  executions  were  paid 
out  of  moneys  belonging  to  and  furnished  by  the  said  Nicholas 
Elmendorf,  and  amounted  in  the  whole  to  the  sum  of  $9,716.04. 

"  All  the  amounts  paid  to  satisfy  such  executions  were  credited 
on  the  note  of  $19,000  given  by  said  John  Yan  Yechten  to  the 
Sheriff 

"  Three  judgments  of  the  State  of  New  York  Bank  against 
Elmendorf  and  executions  on  which  had  been  issued  to  the 
Sheriff  of  Ulster,  on  the  15th  March,  1854,  the  28d  March,  1854, 
and  the  29th  March,  1854,  respectively,  were  paid  on  the  29th 
of  July,  1854.  The  amount  due  was  $4,852.  tVir>  which  was 
paid  by  the  check  of  Abraham  Yan  Yechten  for  $8,750,  Elmen- 
dorfs  check  or  draft  for  $1,040,  and  $62.tVt  iQ  cash.  The 
executions  were  satisfied. 
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The  sani  of  $3,750  so  famished  by  AbralxamYan  Yechten,  is 
included  in  the  amount  secured  by  the  assignment  of  the  Drew 
mortgaga     No  other  judgments  or  executions  besides  those 
above  specified  were  paid,  and  the  amounts  paid  on  these,  were 
credited  by  Griffiths  on  the  note  for  $19,000  made  by  John  Van 
Vechten ;  and  for  the  balance  of  said  note,  Griffiths  recovered 
his  said  judgment    The  amount  of  the  judgment  recovered  by 
Griffiths  was  subsequently  reduced  by  payments,  to  the  sum  of 
$1,139 ;  and  these  payments  so  made,  were  the  proceeds  of  some 
of  the  notes  of  Mills  &  Thompson,  which  were  embraced  in  the 
mortgage  to  the  plaintiff,  and  which  were  procured  to  be  dis- 
counted by  Schoonmaker  for  such  purpose. 

"  Twentieth.  On  the  30th  of  October,  1852,  Nicholas  Elmendoi^ 
Wm.  Hasten  and  Schoonmaker,'  resided  at  Kingston,  Ulster 
county,  and  have  ever  since  that  time  continued  to  reside  there. 
At  that  time  above  specified,  Abraham  Van  Vechten  resided  at 
Catskill,  Greene  county,  and  John  Van  Vechten  resided  at  Leeds, 
in  the  same  county,  and  have  ever  since  that  time  continued  to 
reside  in  those  places  respectively.    At  the  time  of  the  sale  by 
the  Sheriff  of  Ulster  county,  he  had  in  his  hands  executions 
upon  the  following  judgments  for  the  following  amounts,  issued 
and  returned  as  hereinafter  stated.    The  levy  was  made  by  the 
Sheriff  on  the  4th  day  of  May,  1854,  and  the  property  left  in 
the  possession  of  Van  Vechten,  who  receipted  therefor  to  him, 
until  the  8th  of  July,  1854,  when  the  boat  was  stopped  and 
taken  possession  of  by  the  Sheriff. 

"  The  judgments  and  executions  are  as  follows : " 

[Here  follows  a  specification  of  judgments,  covering  two 
printed  pages.  They  are  sufficiently  described  above,  in  the  fol- 
lowing opinions,  and  the  statement  of  them  is  therefore  omitted.] 

"  I  also  find  that  the  said  steamboat  has  been  sold  under  pro- 
ceedings in  admiralty,  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  and  in  conjunction  with  the 
Beceiver  appointed  in  this  cause ;  and  that  the  sum  of  has 

been  paid  over  to  and  is  held  by  such  Eeceiver,  to  be  disposed  of 
in  this  cause,  as  appears  by  his  report^  setting  forth,  also,  the 
pendency  of  a  suit  by  one  Thomas  Cornell  against  him,  for  pay- 
ment of  a  certain  sum  of  money  as  therein  mentioned. 

"And  mv  conclusions  of  law  are  as  follows: 
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"  First  That  the  Beoeiver  is  entitled  to  deduct  from  the  f  ands  in 
and  to  come  into  his  hands,  for  his  fees,  expenses,  counsel  fees 
and  commissions,  eighteen  hundred  and  seven  and  ^VV  dollars. 

($1,807tVt.) 

"  Also,  to  retain  in  his  hands,  the  further  sum  of  one  thousand 

dollars  out  of  the  said  funds,  until  the  final  decision  of  the  suit 

of  Thomas  Cornell,  now  pending  in  the  United  States  Circuit 

Court,  to  indemnify  him  against  any  judgment  which  may  be 

rendered  therein. 

^^SxoncL  That  Abraham  Van  Vechten  is  next  entitled  to  the 
amount  due  on  the  Drew  mortgage,  being  five  thousand  five 
hundred  and  forty-five  dollars,  and  interest  from  the  29th  of 
July,  1854,  and  his  costs  and  disbursements  to  be  taxed. 

''  Third.  That  James  H.  Elmore  is  next  entitled  to  the  amount 
due  on  his  mortgage,  being  $1,000  and  interest  from  the  16th 
day  of  September,  1855,  and  also  his  costs  and  disbursements  to 
be  taxed. 

"  Fourth.  That  Prosper  P.  Shaw  is  next  entitled  to  $12,000  with 
intereA  firom  the  25th  of  February,  1854,  being  the  amount  due 
on  his  mortgage,  and  also  his  costs  and  disbursements  to  be 
taxed. 

"And  in  case  the  fund  shall  not  be  sufficient  to  pay  such  de- 
fendant, that  he  is  entitled  to  whatever  may  remain  after  paying 
James  H.  Elmore. 

"  That  in  case  any  funds  shall  hereafter  come  into  the  Beceiver's 
hands  from  the  proceeds  of  the  collaterals  hereafter  mentioned, 
now  held  by  Abraham  Yan  Yechten,  more  than  sufficient  to  pay 
said  Shaw,  that  they  are  to  be  distributed,  so  far  as  they  will  go, 
in  the  following  order  of  priority : 

"  FirsL  To  defendant  M.  Schoonmaker  $2,958.  tVt)  <^d  interest 
firom  the  14th  September,  1855,  and  his  costs,  &c.,  to  be  adjusted, 
being  the  amount  due  on  the  Westchester  County  Bank  judg- 
ments. ^ 

"  Second.  To  the  plaintiff  the  amount  due  on  his  mortgage,  and 
costs. 

"  Third.  To  Marius  Schoonmaker  the  amount  due  on  his  judg- 
ment against  Nicholas  Elmendorf,  and  his  costs.    And 

^^  Lastly.  To  John  Griffiths  the  amount  due  on  his  judgment 
and  costs. 
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"The  Beceiver  in  thia  case  is  entitled  to  be  subrogated  to 
Abraham  Van  Yechten's  interest  in  the  Delaware  Flankroad 
stock  and  the  Chenango  Bridge  stock  now  held  by  him. 

"  That  any  party  to  this  suit  may  defend  the  suit  brought  by 
Marius  Schoonmaker  against  Abraham  Van  Yechten,  at  the  ex- 
pense of  such  party,  and  in  case  the  suit  shall  be  decided  in  favor 
of  said  Abraham  Van  Yechten,  that  he  hand  over  said  securities 
to  the  Beceiver,  to  be  sold  and  distributed  in  the  same  manner  as 
the  proceeds  of  the  Alida  are  herein  directed  to  be  distributed. 
And  that  the  said  Abraham  Yan  Yechten  in  the  meantime  be 
enjoined  from  disposing  of  said  securities  or  settling  the  suit 
or  from  doing  any  act^  or  suffering  any  act  to  be  done  to  defeat 
or  embarrass  the  execution  of  the  judgment  to  be  entered  here- 
on." 

Judgment  was  entered  upon  the  decision,  November  4, 1857. 

The  plaintiff  and  the  defendants  Shaw  &  M.  Schoonmaker, 
separately  excepted  to  the  decisions  of  the  Judge,  and  severally 
i^pealed  from  the  judgment 

John  Sherwood^  for  plaintiflf. 

M.  More,  for  A.  Yan  Yechten. 

John  R  Bumll,  for  P.  P.  Shaw. 

D.  McMahon,  for  J.  H.  Elmore. 

WiliUim  Fvllerton,  for  John  Griffiths. 

M,  Sch/xmrnakeTj  in  person. 

Brotvn,  HaU  <k  Vanderpoel,  for  John  Orser. 

R  W.  Bonney,  receiver  in  person. 

BoswoBTH,  Gh.  J.  By  the  judgment  appealed  firom,  it  is  ad- 
judged that  the  claims  of  the  several  parties  to  the  proceeds  of 
the  Alida  (which  may  remain  after  satisfying  the  sum  directed  to 
be  paid  to  and  retained  by  the  Beceiver,)  rank  in  the  order  of 
priority  as  follows : 

1.  Abraham  Yan  Yechten's  for  $6,546,  and  interest  from  July 
29th,  1864,  as  due  on  the  Drew  mortgage,  (being  a  mortgage 
dated  October  80th,  1852,  and  executed  by  William  Masten,  N. 
Elmendorf  and  M,  Schoonmaker  to  D.  Drew.)  This  was  re- 
corded in  the  custom-house,  November  2d,  1852,  and  was  filed 
in  the  town  where  the  mortgagors  resided,  and  a  copy  of  it  was 
refiled  October  25th,  1858,  but  not  subsequently. 
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2.  James  H.  Elmore's  for  $1,000,  and  iaterest  from  the  16tli 
September,  1855,  on  a  mortgage  execated  to  him  by  John  Yan 
Yechten,  dated  September  15th,  1855,  which,  on  the  day  of  its 
date,  was  recorded  in  the  proper  custom-house,  and  was  filed  in 
the  town  where  the  mortgagor  resided. 

8.  Prosper  P.  Shaw's  for  $12,000 — and  interest  from  the  26th 
February,  1854,  on  a  mortgage  of  that  date  executed  to  Shaw 
by  N.  Elmendon^  and  recorded  at  the  custom-house  in  New 
York  city  on  the  day  of  its  date,  and  filed  in  the  town  where  the 
mortgagor  resided  on  the  12th  July,  1854,  but  of  which  no  copy 
was  subsequently  filed. 

4.  Marius  Schoonmaker's  for  $2,958.77,  and  interest  firom  the 
14th  September,  1855,  as  the  amount  due  on  the  Westchester 
County  Bank  judgments  which  were  recovered  the  16th  March, 
1865,  against  N.  Elmendorf,  one  DeMeyer  and  John  Yan  Yech- 
ten, executions  whereon  were  issued  to  the  Sheriff  of  New  York 
on  the  17th  of  March,  and  levied  the  same  day  on  the  Alida. 
The  judgments  were  assigned  September  15th,  1855,  by  the  bank 
to  M.  Schoonmaker,  there  being  then  due  thereon  $2,958.77. 

5.  The  plaintiff,  for  the  amount  due  on  his  mortgage  and  costs. 
The  mortgage  is  dated  the  21st  of  March,  1855,  is  executed  by 
John  Yan  Yechten,  is  conditioned  to  pay  $16,000,  and  was  found 
to  be  usurious.  This  mortgage  was  not  filed  in  the  town  where 
the  mortgagor  resided,  but  was  recorded  in  the  proper  custom- 
house. 

6.  Marius  Schoonmaker,  for  the  amount  due  on  his  judgment 
against  Nicholas  Elmendorf  which  judgment  was  entered  March 
80th,  1855  for  $17,931,  by  confession  without  action  under  sec- 
tions 882,  888  and  884  of  the  Code,  in  a  form  held  not  to  satisfy 
the  requirements  of  the  Code. 

7.  John  Griffiths,  for  the  amount  due  on  his  judgment  and 
oosts  recovered  November  15th,  1854,  against  John  Yan  Yech- 
ten and  DeMeyer,  on  which  execution  was  issued  and  levied 
November  16th,  1854,  by  the  Coroner  of  Ulster  county ;  but 
the  execution  and  levy  were  subsequently  abandoned  by  direc- 
tion of  Griffiths. 

The  fiicts  affecting  the  validity  of  these  claims  and  their  right 
to  priority,  will  be  stated  with  more  particularity  (as  they  were 
found  at  Special  Term,)  before  discussing  the  rules  of  law  by 
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which  the  questions  relating  to  the  validity  and  priority  of  the 
claims  are  controlled. 

1.  William  Hasten,  N,  Elmendorf,  and  M.  Schoonmaker, 
bought  the  Alida,  of  Drew,  October  80,  1852,  and  to  secure 
the  payment  of  their  three  notes  of  $10,000  each,  given  for 
the  purchase-money,  executed  to  Drew  a  mortgage  of  tiie  Alida, 
which  mortgage  was  recorded  in  the  Custom-House  in  New 
York,  on  the  2d  of  November,  1852,  and  was  also  filed  in  the 
office  of  the  Clerk  of  the  county  of  Ulster,  his  office  being  in 
the  town  in  which  the  mortgagors  resided.  A  copy  was  s^n 
filed  on  the  25th  of  October,  1853,  with  a  statement  of  the 
amount  claimed  to  be  due  thereon,  and  no  copy  has  been  since 
filed. 

2.  On  the  9th  o:^  January,  1854,  Hasten  and  Schoonmaker  sold 
all  their  interest  in  the  Alida  to  Elmendorf  and  executed  to  him 
a  conveyance  thereof,  which  was  recorded  in  the  Custom-Hoiise 
at  New  York,  on  the  25th  of  April,  1854,  and  on  that  day  she 
was  enrolled  in  his  name  as  sole  owner. 

8.  On  the  25th  February,  1854,  Elmendorf  mortgaged  the 
boat  to  Shaw,  to  secure  the  payment  of  $12,000,  and  interest 
The  mortgage  was  filed  in  the  Custom-House  in  New  York  City 
on  the  same  day  (February  25th,  1854.)  but  was  not  filed  in  the 
Clerk's  office  in  Ulster  county,  until  the  12th  of  July,  1854,  and 
no  copy  of  it  was  subsequently  refiled.  Shaw  had  notice  of  the 
mort^^  that  had  been  executed  to  Drew  at  the  time  of  the 
mortgage  to  himself.  In  other  respects  it  was  taken  in  good 
faith  and  for  value  parted  with  on  its  credit 

4.  John  Griffiths,  the  SheriflP  of  Ulster  county,  levied  upon 
the  Alida,  on  the  4th  of  Hay,  1854,  under  executions  issued 
upon  several  judgments,  some  of  which  were  recovered  against 
Elmendorf  as  sole  defendant,  and  others  were  recovered  against 
him  and  other  persons  as  defendants,  William  Hasten  and  M. 
Schoonmaker  being  defendants  in  some  of  such  judgmenta 

5.  On  the  28th  of  June,  1854,  Drew  assigned  his  mortgage  to 
A.  A.  Dunlop,  who  on  the  same  day  employed  J.  T.  Stewart,  a 
Deputy  Sheriff  of  New  York  city  and  county,  to  ibreclose  said 
mortgage  as  his  agent,  and  the  agent  advertised  the  boat  for  sale 
at  Kingston,  Ulster  county,  on  the  17th  of  July,  1854,  on  which 
day  there  was  due  on  this  mortgage  $7,454yV«- 
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6.  The  Sheriff  of  Ulster  county  had  advertised  the  boat  to 
be  sold  at  Kingston,  on  the  17th  of  July,  1864,  by  virtue  of  the 
executions  which  he  had  levied  on  the  4th  of  May,  1854,  and  on 
that  day  he  sold  her  on  such  executions  to  John  Van  Vechten, 
for  $19,000,  he  being  the  highest  bidder,  and  took  the  note  of 
Van  Yechten  and  one  DeMey  er  for  the  amount  of  the  said  bid.  At 
the  time  of  and  prior  to  the  sale,  Dunlop's  said  agent  announced 
publicly  that  after  the  Sheriff's  sale  was  made,  he  should  sell 
the  Alida  on  the  Drew  mortgage,  and  said  Shaw  announced 
the  existence  of  his  mortgage  and  his  claim  under  it  The 
sale  by  the  Sheriff  of  Ulster,  was,  in  terms,  subject  to  the 
mortgage  to  Drew,  and  to  aU  liens  prior  to  those  acquired  by 
his  levies. 

7.  On  the  17th  of  July,  1864,  imni^iately  after  the  sale  by 
the  Sheriff  of  Ulster,  John  Van  Vechten  paid  to  Dunlop's  agent 
$7,454. ttV  ^^  amount  due  on  the  Drew  mortgage,  and  took  an 
assignment  of  the  mortgage  and  of  the  demands  thereby  secured, 
and  on  the  29th  of  July,  1854,  John  Van  Vechten  assigned  the 
said  mortgage  to  Abraham  Van  Vechten,  to  secure  the  payment 
of  $5,545,  of  which  amount  the  lattbr  loaned  the  former  on  the 
18th  July,  1854,  the  sum  of  $1,795,  and  the  balance  thereof  on 
the  29th  July,  1854. 

8.  John  Van  Vechten,  took  possession  of  the  Alida  imme- 
diately after  the  sale ;  and  a  bill  of  sale  &om  Elmendorf  to  him 
dated  February  7th,  1855,  was  recorded  in  the  New  York  Cus- 
tom-House  on  the  17th  of  February  1855,  and  a  bill  of  sale 
from  the  Sheriff  of  Ulster  county,  to  John  Van  Vechten  was 
recorded  in  the  New  York  Custom-House  on  the  20tli  of  March, 
1855.  It  had  no  date  but  its  execution  was  proved  on  the  16th 
of  that  month. 

9.  On  the  16th  of  November,  1854,  the  Coroner  of  Ulster 
county  levied  upon  the  boat,  an  execution  in  favor  of  John 
Griffiths  against  John  Van  Vechten  and  one  DeMeyer,  issued  on 
a  judgment  recovered  against  them  on  the  15th  of  said  Novem- 
ber, for  a  balance  due  on  the  note  given  by  them  to  Griffiths, 
for  the  payment  of  the  sum  at  which  Van  Vechten  bought  the 
boat  at  the  Sheriff's  sale  aforesaid.  The  boat  remained  in  the 
Coroner's  possession  until  the  7th  of  December,  1854,  when 
John  Van  Vechten  took  possession  and  removed  her  to  New 
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York,  where  she  remained  and  was  levied  on  by  tiie  Sheriff  of 
New  York,  on  the  17th  March,  1855. 

10.  On  the  17th  of  March,  1855,  the  Sheriff  of  New  York 
levied  on  the  boat,  executions  issued  on  that  day,  on  judg- 
ments recovered  on  the  16th  March,  1855,  by  the  Westchester 
County  Bank  against  John  Van  Vechten,  N.  Elmendorf  and 
DeMeyer,  and  the  Alida  continued  in  the  possession  of  the  said 
Sheriff  until  after  this  action  was  commenced,  and  until  the 
United  States  Marshal  took  possession.  In  the  meantime  these 
judgments  were  assigned  to  M  Schoonmaker,  September  16th, 
1855,  there  being  then  due  thereon  $2,958.  yVy 

11.  On  the  21st  of  March,  1855,  John  Van  Vechten  mort- 
gaged the  boat  to  George  J.  S.  Thompson,  the  plaintiff  in  this 
suit,  to  secure  the  payment  of  $16,000  and  interest.  This  mort- 
gage was  never  filed  in  the  town  where  the  mortgagor  resided, 
but  was  recorded  in  the  New  York  Custom-House.  The  phun- 
tiff  at  the  time  had  notice  of  the  Drew  mortgage  held  by  Abra- 
ham Van  Vechten.  The  mortgage  to  the  plaintiff  was  given  to 
secure  a  usurious  loan  fix)m  Thompson  to  John  Van  Vechten. 

12.  On  the  80th  March,*  1855,  N.  Elmendorf  confessed  a 
judgment  without  action  to  the  said  Schoonmaker  for  $17,931, 
on  which  an  execution  was  issued  and  delivered  to  the  Sheriff 
of  New  York  on  the  12th  April,  1855 ;  the  Sheriff  declined  to 
sell  the  Alida  upon  it,  unless  indemnified,  and  no  indemnity  was 
tendered.  This  judgment  was  held  to  have  been  entered  without 
a  compliance  with  the  requirements  of  the  Code  in  that  behal£ 

18.  On  the  15th  of  September,  1855,  John  Van  Vechten 
mortgaged  the  Alida  to  James  H.  Elmore,  to  secure  the  payment 
of  $1,000.  The  mortgage  was  filed  the  same  day  in  the  county 
where  the  mortgagor  resided,  and  was  also  recorded  in  the  New 
York  Custom-House.  Elmore  had  at  the  time  actual  notice  of  the 
plaintiff's  mortgage.  The  mortgage  was  executed  to  secure  the 
payment  of  $1,000,  which  Elmore  had  loaned  to  «John  Van 
Vechten  on  the  19th  July,  1855. 

These  are  all  the  &cts  found  which  it  is  deemed  necessary  to 
state  assuming  the  purchase  by  John  Van  Vechten  to  have  been 
honest  and  valid.  It  may  be  mentioned  in  this  connection,  how- 
ever, that  such  purchase  is  found  to  have  been  made  for  the  use 
and  benefit  of  N.  Elmendorf,  and  that  the  money  paid  to  Danlop 
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on  the  assignment  of  the  Drew  mortgage  was  fumiahed  by  said 
Elmendor^  and  that  all  the  moneys  paid  to  the  Sheriff  of  Ulster 
on  the  note  given  for  the  amount  of  John  Yan  Yechten's  bid, 
except  the  $8,750  advanced  by  Abraham  Yan  Yechten  on  the 
29th  of  July,  1854,  were  also  famished  by  N.  Elmendor^  and 
that  the  use  of  John  Yan  Yechten's  name  as  purchaser  of  the 
boat  and  of  the  Drew  mortgage,  was  a  coyer  to  protect  the  boat 
against  the  creditors  of  N.  Elmendor£ 

The  rights  of  the  parties  will  be  considered,  first,  on  the  as- 
sumption that  John  Yan  Yechten's  purchase  was  honest  and 
valid,  and  is  to  be  so  treated,  as  to  all  persons  who  are  bona  fide 
mortgagees  of  the  boat  under  mortgages  executed  by  him,  while 
he  was  in  actual  possession  and  had  the  regular  paper  title. 

In  discussing  the  rights  of  the  parties  on  this  assumption,  such 
other  of  the  £Eicts  as  affect  these  rights  will  be  stated. 

On  this  assumption  and  on  the  £u)t3  as  found — 

Abraham  Yan  Yechten's  right  is  prior  in  date  to  that  of  either 
of  the  other  claimants.  At  the  time  the  Drew  mortgage  was 
assigned  to  him,  (the  29th  of  July,  1854,)  it  was  and  had  been 
duly  filed,  and  a  copy  of  it  had  been  last  filed  on  the  25th  of 
October,  1858.  Shaw,  Elmore,  and  the  plaintiff,  at  the  time  they 
severally  took  the  mortgages  under  which  they  now  claim,  had 
notice  of  the  mortgage  which  Abraham  Yan  Yechten  now  holds 
and  which  for  brevity  I  call  the  Drew  mortgage.  It  is  dear, 
therefore^  that  their  claims  must  be  postponed  to  Abraham  Yan 
Yechten's,  {SiU  v.  Beebe^  8  Eern.,  556,)  assuming  the  Drew 
mortgage  to  be  a  subsisting  security.  It  follows  that  the  only 
other  claimants  who  can  contest  his  priority  of  right  are  M. 
Schoonmaker,  as  assignee  of  the  Westchester  County  Bank,  and 
John  Griffiths. 

Griffiths'  daim  is  prior  in  date  to  that  of  M.  Schoonmaker. 
Griffiths'  claim  is  based  on  a  levy  made  JSfovember  16,  1854,  of 
an  execution  against  John  Yan  Yechten  and  one  DeMeyer;  and 
M.  Schoonmaker's  said  claim  is  based  on  a  levy  made  March  17, 
1855,  of  two  executions  against  John  Yan  Yechten,  DeMeyer 
and  N.  Elmendorf.  It  is  found  as  a  fact,  that  the  Coroner  of  Ulster 
oounty  had  possession  of  the  Alida  under  the  levy  of  Griffiths' 
execution  from  November  16  to  December  7,  1854 ;  that  on  the 
7th  of  December,  the  boat  was  taken  to  and  kept  at  the  city  of 
Bo8w. — YoL.  YI.  60 
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New  York  until  the  6tli  of  May,  1856,  and  while  there,  and  in 
March,  1865,  was  levied  upon  by  the  Sheriff  of  New  York  by 
executions  on  the  judgments  in  favor  of  the  Westchester  Goxmty 
Bank,  (which  judgments  are  now  owned  by  M.  Schoonmaker  as 
assignee,)  and  that  John  Van  Yechten  subsequently,  by  the 
allowance  of  the  Sheriff  of  New  York,  took  her  back  to  Ulster 
county,  and  she  made  daily  trips  between  Kingston  Ulster 
county,  and  New  York,  from  May,  1855,  until  September  15tli, 
1855,  and  that  "  the  Coroner  did  not  resume  his  levy  upon  the 
vessel  after  she  returned  to  Ulster  county,  but  by  the  directionB 
and  instructions  of  Griffiths,  abandoned  his  levy  and  did  not 
make  any  effort  thereafter  to  interfere  with  the  boat" 

On  this  state  of  facts,  it  is  obvious  that  Griffiths  lost  all  daim 
by  virtue  of  the  levy,   not  only  as  between  himself  and  M. 
Schoonmaker,  but  as  against  Abraham  Van  Yechten.    The  levy 
having  been  in  fact  abandoned,  it  ceased  to  be  a  lien  upon  the 
Alida,  or  upon  the  proceeds  of  a  sale  made  subsequently  to  sach 
abandonment    As  between  A.  Yan  Yechten  and  Griffiths,  it 
may  also  be  observed  that  the  note  on  which  Griffiths'  judgment 
was  recovered  was  taken  by  him  for  the  amount  of  the  pTl^ 
chaser's  bid  at  the  sale  of  the  Alida,  made  by  him  as  such 
Sheriff,  on  the  17th  day  of  July,  1854,  and  was  a  sale  made  in 
terms  subject  to  the  Drew  mortgage.    I  do  not  think  that  a 
Sheriff,  who  becomes  a  creditor  under  such  circumstances  by 
taking  a  note  of  the  purchaser  instead  of  cash,  as  his  duty 
required  him  to  do,  is  entitled  as  between  himself  and  a  mortga- 
gee, subject  to  whose  mortgage  such  sale  was  made,  to  be  con- 
sidered a  creditor  who  can  question  the  validity  of  such  mortgage 
on  the  mere  ground  that  it  was  not  refiled  as  required  by  law. 
But  this  point  need  not  be  determined,  as  Griffiths'  execution  and 
the  levy  under  it  were  abandoned  by  his  directions;  after  such 
abandonment  his  lien  was  at  an  end. 

The  only  claimant  (if  the  views  already  stated  be  correct,)  who 
can  question  Abraham  Yan  Yechten's  right  to  priority  is  M. 
Schoonmaker. 

In  March,  1855,  when  the  Sheriff  of  New  York  levied  npon 
the  Alida,  she  was  in  the  possession  of  John  Yan  Yechten,  and 
from  May  5th,  to  September  16th,  1856,  she  continued  in  his 
actual  possession,  and  was  run  by  him  .daily  between  Eongston 


NEW  YOEK— MABOH,  1860.  896 

ThOmpBon  t.  Van  Yeohten  ei  aL 

and  New  Tork,  though  she  may  have  been  in  the  constructiye 
pofiaession  of  the  Sheriff  of  the  county  of  New  York,  so  that  he 
could  have  stopped  her  at  any  time  and  sold  her  before  she  was 
seized  by  the  United  States  Marshal. 

If  the  mortgage  xmder  which  A.  Van  Yeohten  claims  had  been 
made  by  John  Yan  Yechten  and  a  year  had  elapsed  from  the 
time  of  filing  it,  before  the  executions  on  the  judgments  in  favor 
of  the  Westchester  County  Bank  had  been  levied,  or  while  the 
levy  under  them  was  in  force,  the  mortgage  would  have  become 
invalid  as  against  such  judgments.  {Ely  v.  (hrnley^  19  N.  Y.  R, 
496.)  To  have  avoided  such  a  consequence,  a  copy  of  the  mort- 
gage  must  have  been  refiled  within  the  time  prescribed  by  law, 
or  the  holder  of  the  mortgage  must  have  taken  possession  of  the 
vessel  before  he  was  in  default  by  reason  of  not  having  refiled  a 
copy  of  the  mortgage  with  a  statement  of  the  amount  due. 

But  the  mortgagors  in  the  Drew  mortgage  were  William 
Masten,  Nicholas  Elmendorf  and  Marius  Schoonmaker,  and 
neither  of  them  was  in  the  actual  possession  of  the  Alida  after 
the  17th  July,  1854.  Long  before  the  Westchester  County 
Bank  recovered  judgments  against  N.  Elmendorf,  DeMeyer  and 
John  Yan  Yechten,  (which  was  on  the  16th  March,  1855,)  the 
title  of  N.  Elmendorf  had  been  divested  by  the  Sheriff's  sale 
made  on  the  17th  July,  1854,  to  John  Yan  Yechten,  who,  fix>m 
the  time  of  his  purchase,  was  in  actual  possession  of  the  Alida 
until  she  was  sdzed  by  the  United  States  Marshal,  except  the 
brief  period  during  which  his  actual  possession  was  interrupted 
by  the  Coroner  of  Ulster  county,  as  already  mentioned.  When 
that  sale  was  made  to  John  Yan  Yechten,  the  time  had  not 
arrived  when  it  was  necessary  to  refile  a  copy  of  the  Drew  mort- 
gage. It  was  in  time  to  refile  such  copy  and  the  prescribed 
statement  as  late  as  the  25th  day  of  October,  1854. 

On  the  28th  day  of  June,  1854,  the  then  holder  and  owner  of 
the  Drew  mortgage  took  dl  the  possession  of  the  Alida  which 
could  practically  well  be  had,  and  advertised  that  she  would  be 
sold  on  the  17th  July,  1854,  that  being  the  day  she  was  adver- 
tised to  be  sold  by  the  Sheriff.  The  Sheriff,  who  had  actual 
possession,  seems  to  have  admitted  the  prior  claim  of  the  owner 
of  the  Drew  mortgage  and  to  have  held  the  boat  subordinate  to 
his  daim,  and  in  that  sense  to  have  held  possession  for  him 
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as  well  as  under  his  levies,  for  he  annoonoed  when  he  exposed  the 
boat  to  sale  that  the  sale  would  be  made  subject  to  the  Drew 
mortgaga  The  boat  was  then  delivered  to  John  Van  Yechten, 
as  purchaser  at  the  Sheriff's  sale  and  as  assignee  of  the  Drew 
mortgage.  The  title  of  Elmendorf  was  thereby  divested  as  to 
all  general  or  judgment  and  execution  creditors,  and  the  person 
who  acquired  it  having  taken  possession  as  assignee  of  the  Drew 
mortgage,  long  before  it  was  necessary  to  refile  a  copy  of  the 
mortgage  with  the  requisite  statement,  did  by  that  act  all  that 
{My  V.  OarnJei/,  19  N.  Y.  R,  496,)  intimates  it  was  material  for 
him  to  do,  to  save  the  Drew  mortgage  £rom  forfeiture  in  conse- 
quence of  not  refiling  it. 

The  assignment  of  the  Drew  mortgage  to  Abraham  YanYech* 
ten,  as  an  assignee  in  good  faith  and  for  value,  should  protect  him 
against  the  claims  of  the  Westchester  County  Bank  as  a  creditor 
of  N.  Elmendorf  by  virtue  of  judgments  recovered  on  the  16th 
of  March,  1865,  some  eight  months  subsequent  to  the  tune  when 
the  title  of  N.  Elmendorf  as  owner  had  been  extinguished  by 
the  Sheriff's  sale  on  the  17th  July,  1854,  and  a  still  longer  period 
after  his  possession  of  the  Alida  had  been  terminated  by  her 
being  taken  by  the  Sheriff  of  Ulster  on  the  4th  of  May,  1864 
The  statement  of  the  facts  found  by  the  Court  does  not  disclose 
the  nature  of  the  liabilities  on  which  the  Westchester  County 
Bank  recovered  its  judgments,  nor  when  they  arose.  There  is, 
therefore,  nothing  in  the  facts  found  indicating  that  the  West* 
cheater  County  Bank  was  a  creditor  of  K  Elmendorf  while  he 
had  any  interest  in,  or  was  in  possession  of,  the  Alida,  assuming 
John  Yan  Yechten's  purchase  to  be  honest  and  valid. 

The  omission  to  file  a  copy  of  the  Drew  mortgage  within  thirty 
days  next  preceding  the  expiration  of  the  year  oommenciDg 
October  25,  185S,  only  makes  it  invalid,  after  such  omission  has 
occurred,  as  against  creditors  of  the  mortgagors  and  subsequent 
purchasers  and  mortgagees  in  good  fsuth.  (3  R  S.,  5th  ed^  p.  228| 
§  11.)  Afl  a  creditor  of  John  Van  Yechten,  the  Westchester  County 
Bank  cannot  allege  that  the  Drew  mortgage  has  thus  become 
invalid ;  for  he  is  not  a  mortgagor  named  in  it.  Nor  can  a  credi- 
tor of  Nicholas  Elmendorf  claim  it  to  be  invalid,  as  the  Bank  is 
not  found  to  have  been  a  creditor  until  long  after  his  possession 
of  it  and  of  his  interest  in  it  had  been  extinguished.    I  think, 
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therefore,  that  the  judgment  dedaring  Abraham  Yan  Yechten's 
priority  is  correct  upon  the  &ct8  found,  if  it  can  be  treated  as  a 
subsisting  security.  In  coming  to  this  conclusion,  I  assent  to 
the  view  taken  by  my  brother  Hoffman,  at  Special  Term,  of 
the  force  and  effect  of  the  act  of  Congress,  (U,  S.  Stat  at  Lai^ 
vol.  9,  p.  MO,)  and  must  assume  that  Abraham  Yan  Yechten's 
rights  are  the  same  as  if  it  were  conceded  that  John  Yan  Yech* 
ten  bought  in  good  Mth  and  solely  on  his  account 

Assuming  John  Yan  Yechten's  purchase  to  have  been  honest 
and  valid,  it  is  difficult  to  comprehend  on  what  principle  Shaw 
could  claim,  under  his  mortgage  against  John  Yan  Yechten. 
The  executions  on  which  the  boat  was  sold  were  actuaUy  levied 
as  early  as  the  4th  of  May,  1864.  All  of  these  executions  were 
on  judgments  against  N.  Elmendorf.  Shaw's  mortgage  being 
made  by  N.  Elmendorf,  and  not  having  been  filed  when  the 
executions  were  levied,  it  was  absolutely  void  as  against  the 
plaintifib  in  such  judgments.  It  must  be  true  that  any  person 
purdiasing  at  such  sale  bona  fide,  (unless  the  bona  fides  of  the 
purchase  would  be  affected  by  notice  of  Shaw's  mortgage  and 
of  his  claim  under  it,)  would  acquire  a  title  unaffected  by  such 
mortgage. 

But  such  a  purchaser,  buying  expressly  subject  to  the  Drew 
mortgage,  and  having  notice  of  Shaw's  claim,  might  properly, 
for  greater  security,  take  an  assignment  of  the  Drew  mortgage, 
so  as  to  protect  himself  against  Shaw's  claim  to  the  extent  of  the 
sum  paid  for  the  assignment  of  it,  which  is  more  than  sufficient 
to  cover  Abraham  Yan  Yechten's  claim. 

John  Yan  Yechten  having  taken  such  an  assignment  of  it,  his 
assignee  of  it,  being  an  assignee  in  good  faith  and  for  value, 
should  also  be  protected  as  against  Schoonmaker,  a  subsequent 
creditor  of  N.  Elmendorf,  whose  right  to  relief  depends  upon 
proof  of  the  fact  that  John  Yan  Yechten's  purchase  was  in  fact 
made  for  the  benefit  of  Elmendorf. 

The  position  of  such  an  assignee  should  be  regarded  as  &vor- 
ably  as  if  John  Yan  Yechten's  purchase  had  been,  in  fact  and 
intent,  what  it  was  in  form,  and  appeared  and  was  believed  to 
be,  when  his  assignee  of  the  Drew  mortgage  took  it  and  advanced 
upon  it,  as  against  one  not  a  creditor  of  N.  Elmendorf  until  after 
such  assignment  was  made. 
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But  the  further  facts  are  found,  that  all  the  notes,  (including 
notes  made  in  renewal  thereof,)  which  the  Drew  mortgage  was 
executed  to  secure,  had  been  paid  prior  to  the  29th  of  October, 
1858,  except  the  note  at  eighteen  months,  and  this  fell  due  April 
29, 1854,  exclusive  of  the  days  of  grace. 

That)  as  part  of  the  terms  of  the  sale  and  transfer  by  Masten 
&  Schoonmaker  of  their  interest  in  the  Alida  to  N.  Elmendor^ 
on  the  9th  of  January,  1854,  he  agreed  to  pay  all  the  debts  of 
the  firm  of  Masten  &  Company,  (the  eighteen  months'  note  above 
mentioned  being  one  of  such  debta) 

That "  the  purchase  made  by  John  Van  Vechten  at  the  Sheriff's 
sale  on  the  17th  of  July  was  not  a  purchase  in  good  &ith  on  bia 
own  account^  but  was  made  for  the  use  and  benefit  of  Nicholas 
Elmendorf,  and  was  fraudulent  and  void  as  to  the  creditors  d 
the  latter." 

That  the  money  which  was  paid  to  the  said  Dunlop  and  the 
Deputy,  Stewart,  was  the  money  of  the  said  Elmendorf. 

That  Abraham  Yan  Yechten,  in  making  the  loans  which  it  is 
found  he  did  make  to  John  Yan  Yechten,  and  in  taking  an  assign- 
ment of  the  Drew  mortgage,  "acted  in  good  £sdth,  and  is  not 
chargeable  with  notice  of  the  arrangement  (above)  mentioned 
between  Elmendorf  and  John  Yan  Yechten  under  which  the 
latter  bought  the  Alida  at  the  Sheriff's  sale."  In  this  connection 
it  should  be  borne  in  mind  that  the  only  note  remaining  unpaid 
at  the  time  of  the  assignment  of  the  Drew  mortgage  to  A.  Van 
Yechten,  which  that  mortgage  was  made  to  secure,  was  then 
three  months  overdue,  and  it  is  not  found  as  a  &ct  that  such  note 
was  assigned  with  the  mortgage. 

But  assuming  that  it  was,  it  had  been  in  &ct  paid  on  the  17th 
July,  1854,  by  N.  Elmendorf  with  his  own  money — as  between 
him  and  his  co-makers,  Masten  &  Schoonmaker,  it  was  his  duty 
to  pay  it — as  to  them  it  was  actually  extinguished,  and  was  a 
nullity  in  the  hands  of  John  Yan  Yechten. 

Abraham  Yan  Yechten  having  taken  an  assignment  of  it  after 
it  was  due  and  had  been  actually  paid,  could  not  recover  upon  it 
in  an  action  against  all  the  makers.  Masten  &  M.  Schoonmaker's 
defense  to  such  an  action  is  perfect 

The  debt  being  the  principal,  and  the  mortgage  the  incident, 
it  is  not  true  that  the  mortgage,  when  assigned  to  A.  Yan  Vechr 
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ten,  was  for  any  purpose,  either  at  law  or  in  equity,  a  subsisting 
secuiity  for  the  payment  of  any  such  debt  as  is  described  in  it. 
There  was  not  then,  in  legal  existence,  an  eighteen-month  note 
made  by  Masten  &  Company,  or  by  the  persons  composing  that 
firm.  It  was  then  not  only  dishonored  by  being  past  due, 
but  had  been  extinguished  by  actual  payment  John  Yan 
Vechten  never  had  any  daim  upon  it :  it  was  paid  when  it  came 
to  his  hands,  and  had  been  paid  by  the  maker,  whose  duty  it 
was  to  satisfy  it. 

At  and  after  such  actual  payment,  and  thence  up  to  the  27th 
July,  1855,  a  period  of  twelve  days — the  Drew  mortgage  had 
ceased  to  be  a  lien  on  the  Alida — and  Shaw's  mortgage,  became 
and  certainly  during  that  period  was,  the  first  lien.  {Otter  v. 
Vaux,  89  Eng.  Law  &  Eq.  B.,  611.) 

K  A.  Yan  Yechten,  by  force  of  the  assignment  to  him,  has 
the  better  and  a  prior  right,  how  has  he  acquired  it? 

It  is  by  taking  the  assignment  of  a  mortgage  and  of  a  note 
which  it  was  made  to  secure  some  three  months  after  such  note 
had  become  due,  and  some  twelve  days  after  it  had  been  actually 
paid,  without  addressing  a  single  inquiry  to  either  maker  of  the 
note  or  either  mortgagor.  He  necessarily  took  it,  as  it  seems  to 
me,  subject  to  the  equities  of  all  parties  having  a  specific  valid  lien 
upon  the  Alida.  He  took  only  such  rights  as  John  Yan  Yech- 
ten then  had ;  the  note  aitd  mortgage  in  his  hands  being  void, 
they  having  been  actually  ptdd,  and  having  been  transferred  to 
him  as  a  part  of  the  means  to  be  used  in  the  attempt  to  defraud 
the  creditors  of  Elmendorf,  John  Yan  Yechten,  as  such  holder  of 
the  Drew  mortgage,  had  no  rights,  {Ellis  and  Wife  v.  Messervie 
et  oL,  11  Paige,  467;  S.  C,  6  Denio,  640,)  and  having  none,  his 
assignment  to  A.  Yan  Yechten  transferred  none. 

Of  the  sum  which  A.  Yan  Yechten  loaned  to  John  Yan  Yech- 
ten, $1,795,  was  loaned  on  the  18th  of  July,  1855 ;  on  the  day 
the  mortgage  was  assigned  to  him  he  loaned  the  further  sum  of 
$3,750.  It  is  not  found  that  any  inquiries  were  made  by  Abra- 
ham as  to  the  Drew  mortgage,  or  that  any  representations  were 
made  concerning  it,  but  it  is  simply  found  that  to  secure  these 
two  sums  he  took  an  assignment  of  the  Drew  mortgage  and 
received  a  transfer  of  156  shares  of  stock  of  Companies  which 
are  named. 
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On  the  &ct8  found,  therefore,  A.  Yan  Yechten  acquired  bj  the 
assignment  of  the  Drew  mortgage  no  lien  upon  the  Ahda;  the 
mortgage  was  not  a  lien ;  the  lien  once  created  by  it  had  been 
extinguished,  and  could  not  be  reinstated  to  the  prejudice  of 
creditors  then  having  a  yalid  specific  lien  as  Shaw  had  by  his 
mortgage  which  at  that  time  had  been  duly  filed. 

If  this  view  be  correct,  A.  Yan  Yechten  has  no  claim  as  against 
Shaw. 

The  next  question  is,  has  either  of  the  other  claimants  a  right 
superior  to  Shaw's? 

In  discussing  this  question  the  &ct8  as  found  will  be  assumed 
to  be  correctly  found,  for  the  reason  that  if  the  judgment 
appealed  from  cannot  be  sustained  on  those  &cts,  a  new  trial  is 
unavoidable.  The  Court  at  General  Term  has  no  power  to 
determine  the  &cts  upon  a  review  of  the  evidence,  for  the  purpose 
of  concluding  or  with  such  effect  as  to  conclude  the  parties  by 
such  determination.  If  the  judgment  is  erroneous  the  parties 
appealing  are  entitled  to  a  new  trial,  and  upon  such,  evidenoe  as 
they  may  give  the  facts  must  be  decided  at  the  Special  Term. 

Treating  John  Yan  Yechten's  purchase  as  having  been  made 
for  N.  Elmendor^  and  as  being  a  fraud  upon  and  void  as  to  the 
creditors  of  the  latter,  (and  it  is  on  this  ground  that  Shaw's 
mortgage  is  held  to  be  a  subsisting  security  and  entitled  to  any 
part  of  the  proceeds  arising  from  the  sale  of  the  Alida,)  other 
considerations  arise.  In  that  view  the  Alida  was  the  property 
of  N.  Elmendorf,  and  she  was  in  the  possession  of  his  agents — 
their  possession  as  such  agents  was  his  possession.  The  West- 
chester County  Bank  recovered  judgments  against  him  in  March, 
1855,  executions  issued  on  those  judgments  were  levied  upon 
the  Alida  on  the  17th  of  March,  1855,  and  an  omission  to  refile 
a  copy  of  Shaw's  mortgage  before  the  expiration  of  a  year  from 
July  12,  1864,  would  render  it  invalid  as  against  the  West- 
chester County  Bank  as  a  creditor  of  N.  Elmendor£  No  copy 
was  refiled  within  the  year,  and  Shaw  did  not  take  possession  of 
the  Alida  under  his  mortgage  within  the  year.  When  the  year 
expired  these  executions  were  in  the  Sheriff's  hands,  and  the 
boat  was  held  by  virtue  of  them. 

On  such  a  state  of  facts,  Ely  v.  Carnley  (19  N.  Y.  K.,  496,)  is 
an  authority  in  point  that  Shaw's  mortgage  became  invalid  as 
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against  the  Westchester  County  Bank.  It  necessarily  follows 
that  the  &ctB  on  which  Shaw's  mortgage  is  held  to  be  unaffected 
by  John  Van  Vechten's  purehase,  establish  M.  Schoonmaker's 
title  to  priority  over  Shaw. 

nL  As  between  Elmore  and  Schoonmaker  as  such  assignee, 
the  claim  of  the  latter  is  prior  in  point  of  time.  The  executions 
in  favor  of  the  Westchester  County  Bank  were  levied  on  the 
Alida  on  the  17th  of  March,  1856,  and  at  the  time  the  mortgage 
to  Elmore  yss  executed,  the  boat  was  in  the  custody  of  the 
Sheriff  by  virtue  of  said  levy,  and  was  advertised  to  be  sold. 
Ebnore  loaned  to  John  Van  Vechten  $1,000  on  the  19th  July, 
1856,  upon  a  verbal  understanding  that  he  was  to  be  paid  out 
of  the  first  earnings  of  the  boat,  and  on  the  15th  September, 
1856,-  nearly  two  months  subsequently,  the  mortgage  in  question 
was  executed  to  him  by  John  Van  Vechten  to  secure  this  ante- 
cedent debt  Besides,  the  boat  was  at  the  time  under  an  actual 
levy  and  advertised  to  be  sold  under  such  levy.  A  purchaser  to 
acquire  a  title  as  against  an  execution  issued,  must  have  been  a 
purchaser  in  good  faith  before  actual  levy  of  the  execution.  (8  B. 
S.,  p.  645,  5th  ed.,  §  17.)  Elmore  does  not  occupy  the  position 
of  a  bona  fide  purchaser  and  his  mortgage  was  executed  after  an 
actual  levy.  M.  Schoonmaker's  claim,  as  assignee  of  the  Wes^ 
Chester  County  Bank,  is  prior  to  Elmore's  in  point  of  time  and 
in  legal  right  {Say  v.  Birdseye^  6  Denio,  619.) 

Besides  this,  it  is  found  that  he  knew  when  he  took  his  mort- 
gage that  the  boat  had  been  levied  on  and  was  advertised  to  be 
sold  under  the  Westchester  County  Bank's  judgments. 

And  this  also  is  their  position  as  to  each  other,  assuming  John 
Van  Vechten's  title  under  his  purchase  to  be  valid,  as  such  exe- 
cutions were  against  John  Van  Vechten  as  well  as  Elmendorf. 

Assuming  it  to  be  void  and  that  the  boat  is  in  &ct  the  property 

of  Elmendorf,  Elmore  has  no  equity  superior  to  Schoonmaker's 

as  he  does  not  occupy  the  position  of  a  mortgagee  of  John  Van 

Vechten  for  value  parted  with  on  the  faith  of  the  mortgage  and 

on  the  fiiith  of  John  Van  Vechten  being  the  true  owner.    He 

has  parted  with  nothing  on  the  security  of  the  mortgage.    He 

acquired  merely  the  rights  of  John  Van  Vechten,  and  he  had 

none  as  against  the  creditors  of  Elmendorf,  under  execution 

actually  levied,  Elmendorf  being  the  true  owner. 
Bosw.— Vol.  VI.  51 
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TV,  As  between  Shaw  and  Elmore,  (leaving  out  of  view,  for 
the  present,  the  existence  of  Schoonmaker's  claim  as  assignee  of 
the  Westchester  County  Bank,)  it  must  be  borne  in  mind  that 
Shaw's  mortgage  is  first  in  point  of  time.  It  was  recorded,  on 
the  day  of  its  date,  February  25th,  1854,  in  the  Custom-Honse 
in  New  York,  and  a  copy  of  it  was  filed  in  the  town  where 
Elmendorf,  the  mortgagor,  resided,  on  the  12th  of  July,  1854. 
It  is  found  as  a  &ct  ^^  that  the  said  mortgage  was  made  and  recdved 
for  value  received  and  in  good  feith." 

The  omission  to  refile  a  copy  of  it  within  the  time  prescribed  by 
statute  would  render  it  invalid  as  against  the  creditors  of  Elmen- 
dorf, the  mortgagor,  and  as  "  against  subsequent  purchasers  and 
mortgagees  in  good  faith."  Elmore  does  not  claim  as  a  creditor 
of  Elmendorf,  nor  as  a  purchaser  from  or  mortgagee  of  Elmendorf. 

The  phrase  "  purchaser  in  good  faith,"  as  used  in  section  17 
of  3  Eevised  Statutes,  (p.  645, 5th  ed.,)  cannot  be  satisfied  unless 
the  person  claiming  to  be  such  purchaser  "shall  have  parted 
with  something  that  is  valuable  upon  the  faith  of  his  purchase, 
and  before  he  had  notice  of  such  prior  right  or  equity."  {Ray 
V.  Birdaeye,  5  Denio,  628.) 

If  this  element  be  as  essential  to  the  character  of  a  mortgagee 
in  good  faith  "  as  to  that  of  a  purchaser  in  good  faith,"  (and  I 
think  it  is,)  then  it  is  clear  that  Elmore  is  neither,  as  his  mort- 
gage was  taken  solely  and  purely  to  secure  an  antecedent  debt, 
and  he  never  parted  with  anything  of  value  on  the  fidth  of  his 
mortgage. 

This  is  the  view  of  their  rights  as  between  each  other  on  the 
facts  found,  viz. :  That  the  purchase  made  by  John  Van  Vechten 
at  the  Sheriff's  sale  on  the  17th  July  was  not  a  purchase  in  good 
faith  on  his  own  account,  but  was  made  for  the  use  and  benefit  of 
Nicholas  Elmendorf,  and  was  fraudulent  and  void  as  to  the  credi- 
tors of  the  latter.  Even  if  it  be  also  true  that  it  was  effectual 
"  to  change  the  title  and  possession,  as  between  the  said  John 
and  Nicholas,  &  as  to  Jona/Zcfe  purchasers  under  John  Van  Vech- 
tetf,"  Elmore  has  succeeded  merely  to  such  rights  as  John  Van 
Vechten  had,  and  can  assert  none  whiph  did  not  exist  in  his  fever 
as  against  the  creditors  of  N.  Elmendorf. 

If  these  views  be  correct,  it  follows  that  Schoonmaker's  claim 
(as  such  assignee)  stands  first,  Shaw's  second,  and  Elmore's  next. 
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miless  some  one  of  them  must  yield  priority  to  some  of  the  claims 
yet  to  be  considered. 

Y.  The  mortgage  executed  to  the  plaintiff  on  the  21st  March, 
1865,  by  John  Van  Vechten,  is,  of  course,  subordinate  to  Shaw's, 
inasmuch  as  it  was  taken  before  it  was  necessary  to  refile  a  copy 
of  the  latter,  (4  Kern.,  71,)  and  to  Schoonmaker's  said  claim, 
because  it  was  executed  after  an  actual  levy  of  the  executions 
issued  on  the  Westchester  County  Bank's  judgments,  (those 
levies  haying  been  made  on  the  17th  March,  1855,)  and  because 
it  is  usurious  and  void.  It  is  subordinate  to  Elmore's,  because 
he  is  in  a  position  to  assail  it  on  the  ground  that  it  is  usurious 
and  void,  and  that  he  has  succeeded  to  all  the  rights  of  property 
of  John  Van  Yechten  in  said  boat. 

The  judgment  confessed  to  M.  Schoonmaker  by  Nicholas 
Elmendorf,  on  the  80th  of  March,  1855,  entirely  fails  (as  the 
Court  at  Special  Term  held,)  to  comply  with  the  requirements 
of  the  Code,  and  is  void  as  to  the  bona  fde  creditors  of  Elmen- 
dorf and  as  to  Shaw  as  being  a  bona  Jide  mortgagee  of  the  boat 
.Whether  Elmore,  as  not  being  a  '^  purchaser  or  mortgagee  in 
good  £uth"  from  J.  Yan  Yechten,  and  having  no  claim  as  a 
creditor  of  Elmendorf,  or  the  plaintiff  as  not  being  a  purchaser 
of  that  character  by  reason  of  his  mortgage  being  usurious  and 
as  not  being  a  creditor  of  Elmendorf  can  question  its  validity, 
may  not  be  entirely  clear.  {Kendall  v.  Hodgins^  1  Bosw.,  659, 
and  cases  there  cited.) 

Whether  the  judgment  may.  be  treated  as  utterly  void,  or 
whether  it  can  only  be  set  aside  at  the  instance  of  a  bona  fidt 
purchaser  or  mortgagee,  may  make  a  great  difference  in  respect 
to  the  rights  of  the  plaintiff  and  of  M.  Schoonmaker,  (under 
such  judgment,)  as  between  themselves. 

If  the  judgment  cannot  be  treated  as  utterly  void — but  if,  on 
the  contrary,  it  is  to  be  regarded  as  valid — as  between  the  parties 
to  it,  then  it  will  follow  that  Schoonmaker,  by  virtue  of  his 
judgment  and  execution,  acquired  a  lien  on  the  boat  and  on  the 
surplus  arising  from  the  sale  and  remaining  after  satisfying  the 
claims  above  declared  to  be  the  first  two  in  point  of  priority. 
The  only  persons  who  can  question  Schoonmaker's  claim  to  that 
surplus  are,  first,  the  plaintiff,  who  is  not  a  creditor  of  Elmen- 
dorf nor  a  bona  fide  purchaser  from  John  Yan  Yechten,  and. 
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second,  Elmore,  who  is  not  a  creditor  of  Elmendori^  and  whoae 
only  claim  is  as  mortgagee  of  John  Van  Yechtea.  But  John 
Van  Yechten,  as  it  has  been  found,  had  no  actoal  interest  in  the 
boat,  although  he  held  a  regular  paper  title,  and  Elmore  advanced 
nothing  on  the  £suth  of  his  mortgage. 

Assuming  that  neither  the  plaintiff  nor  Elmore  is  in  a  position 
to  assail  the  judgment,  and  that  it  is  valid  as  between  Schoon- 
maker  and  Elmendor^  it  would  follow  that  Schoonmaker's  daim 
as  the  owner  of  such  judgment  is  the  third,  Elmore's  the  fourth, 
and  the  plaintiff's  the  fifth,  in  point  of  priority. 

As  Griffiths'  levy  was  abandoned  by  his  direction,  I  do  not  see 
that  he  has  any  lien  on  the  boat;  and  if  not,  he  has  none  on  its 
proceeds.    . 

If  the  judgment  confessed  by  Elmendorf  to  Schoonmaker  shall 
be  held  to  satisfy  the  requirements  of  the  Code,  then  Schoonma- 
ker will  be  entitled  (for  the  amount  due  upon  it)  to  priority  over 
Shaw  for  the  same  reason  that  he  is  entitled  to  priority  over  him 
for  the  amount  due  on  the  judgments  recovered  by  the  West- 
chester County  Bank. 

As  the  views  expressed  make  a  new  trial  necessary,  eveu  if 
such  judgment  does  not  conform  to  the  provisions  of  the  Code, 
I  do  not  feel  disposed  to  express  any  opinion  upon  the  question 
of  its  regularity. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event 

MoNCBiEF,  J.,  concurred  in  this  opinion. 

Hoffman,  J.  (Dissenting.)  I  shall  first  examine  the  daim  and 
position  of  Abraham  Van  Yechten. 

1st.  It  must  be  admitted,  that  if  the  peculiar  circumstances 
attending  John  Yan  Yechten's  purchase  of  the  boat,  and  the 
position  of  Abraham  Yan  Yechten  as  assignee  of  the  Drew  mort- 
gage, do  not  make  a  difference,  that  mortgage  must  be  treated  as 
extinguished. 

If  a  mortgagor  simply  pays  off  the  first  of  two  incumbrances, 
he  has  no  right  to  claim  that  a  transfer  to  himself,  or  a  trustee 
for  him,  shall  be  available  as  against  his  own  second  incumbran- 
cer.   A  mortgagor  liable  to  pay  a  sum  of  money  to  his  first 
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mcaxnbraiioer,  pays  it,  and  gets  a  transfer ;  but  that  transfer  is 
something  which,  on  general  principles,  he  cannot  set  up  against 
those  who  claim  as  his  creditors,  by  a  title  subsequent  to  that 
which  he  has  so  paid  off 

It  does  not  depend  upon  the  technical  doctrine  of  merger  of 
the  debt  by  the  operation  of  payment;  but  if  that  debt  could 
have  been  assigned  over  to  a  Trustee  for  the  benefit  of  the  mort- 
gagor in  effect,  still  the  mortgagor  would  be  altogether  estopped 
from  setting  up  the  charge  against  the  party  in  whose  favor  he 
created  the  other  security.  When  a  mortgagor  takes  an  assign* 
ment  to  his  own  Trustee,  he  can  never  set  up  the  mortgage  debt, 
outstanding  in  the  Trustee,  against  the  second  incumbrance, 

I  have  stated  these  propositions  in  nearly  the  language  of  the 
Court  in  OUer  v.  Vaux.  (89  Eng.  Law  &  Eq.  R;  611 ;  in  Chan- 
cery, 1856.)  The  case  of  Gardner  v.  Astar,  (8  John.  Ch.  R,  58,) 
involves  a  similar  principle. 

But  the  question  in  the  present  cose  still  is,  does  a  payment 
by  a  mortgagor,  with  an  assignment  to  another  of  the  mortgage, 
absolutely,  and  for  all  purposes,  produce  an  extinction  of  the 
mortgage  ?    I  think  not 

Mrst.  I  apprehend  that  a  mortgagor  may,  upon  paying  the 
amount,  have  an  assignment  of  the  mortgage  made  to  a  Trustee, 
and  thus  keep  it  alive,  so  that  he  could  bequeath  it  as  personal 
property,  or  transfer  it  so  as  to  have  effect  against  volunteers 
under  Um,  and  keep  it  as  a  charge  on  the  estate  against  all 
with  notice,  at  least  The  power  of  one  who  holds  property 
subject  to  a  mortgage  created  by  another,  to  do  this,  and  to 
keep  such  mortgage  in  force  for  all  purposes  which  it  could 
subserve  in  other  persons'  hands,  is  undoubted.  {MiUspaugh  v. 
McBride,  7  Paige,  509,  and  cases;  Bailey  v.  WiUourd^  8  N.  H. 
R,  429.) 

Next  It  is  apparent  that  a  naked  l^al  right  to  the  mortgage 
passed  to  John  Van  Yechten  by  a  sufficient  assignment  A  right 
to  sue  in  his  own  name  passed  to  him.  A  beneficial  interest  to 
some  extent  was  vested  in  hinu  He  had  a  right  to  hold  the 
mortgage  as  security  for  his  responsibility,  and  that  of  his 
indorser,  upon  the  note  given  to  the  Sheriff,  and  on  which  he 
and  such  indorser  were  afterwards  sued,  and  judgment  recovered 
against  them  for  a  balance  of  over  $4,000. 
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la  this  connection,  it  is  to  be  observed  that  the  Court  below 
has  not  found  that  John  Yan  Yechten,  or  his  indoraer,  was 
insolvent    The  evidence  would  not  have  warranted  it 

The  exact  position  of  Nicholas  Elmendorf  and  John  Yaa 
Yechten  then  appears  to  be  this :  The  former,  the  owner  and 
mortgagor  of  the  vessel,  employed  the  latter  as  his  agent  or 
Trustee  to  purchase  her  at  the  Sheriff's  sale,  engaging  to  pay 
the  sum  which  he  should  become  liable  to  pay.  Yan  Yechten 
became  responsible  for  the  purchase-money  on  his  own  note 
with  an  indorser.  He  was  justified  in  taking  the  title,  and  hold- 
ing the  possession  until  his  own  and  his  indorser's  liability  for 
the  purchase-money  was  removed,  and  his  advances  for  liens 
repaid.  He  did  take  possession ;  he  did  exercise  control  That 
possession  and  control  was  not  interfered  with  after  the  sale, 
except  by  officers  of  the  law.  It  was  never  interfered  with  by 
Nicholas  Elmendorf. 

Again,  John  Yan  Yechten  obtained  of  Abraham  Yan  Yediten, 
on  the  18th  of  July,  1854,  the  sum  of  $1,795,  which  was  applied 
to  liens  upon  the  vessel.  John  Yan  Yechten  was  liable  for  this 
money.  John  Yan  Yechten  must  be  treated  as  having  Elmen- 
dorfs  authority  to  borrow  it  As  to  Elmendorf  at  least,  he  had 
a  right  to  retain  the  assigned  mortgage  for  his  reimbursement 

The  note  remaining  unpaid,  which  accompanied  the  mortgage, 
went  into  John  Yan  Yechten's  hands,  and  from  him  to  Abraham 
Yan  Yechten.  No  doubt,  if  Masten  or  Schoonmaker  had  been 
sued  upon  it,  (being  taken  after  maturity,)  they  could  have  set 
up  Elmendopf  *s  engagement  to  pay  it,  and  the  actual  payment 
of  it  out  of  his  funds. 

But  as  to  Elmendorf)  he  can  be  considered  as  having  given  a 
fall  consent  or  ratification  of  John  Yan  Yechten's  act,  in  taking 
and  holding  the  note  as  well  as  the  assignment,  and  of  making 
use  of  both  for  the  purpose  of  securing  Abraham  his  advance, 
80  that,  if  his  continued  liability  on  the  note  was.  essential  to 
preserve  the  mortgage  in  force  against  him,  it  is  to  be  legally  in- 
ferred even  when  in  John  Yan  Yechten's  hands,  yet  more  strongly, 
when  in  the  hands  of  Abraham. 

The  cases  of  Mead  v.  York,  (2  Seld.,  449,)  and  of  Trusoatt  v. 
Kingy  (id.,  147,)  are  I  think  clearly  distinguishable  from  the  pre- 
sent case     In  the  former,  when  Smith  paid  hia  note  indorsed  by 
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York,  (the  assignee  of  the  mortgage,)  he  paid  the  mortgage  debt, 
the  sum  received  to  pay  the  mortgagee.  The  only  question  then 
was,  whether  a  parol  agreement  would  avail,  made  between  York 
and  himself,  that  the  assignment  of  the  mortgage  should  stand  as 
security  for  York's  future  indorsements,  and  against  a  subse- 
quent judgment  creditor  of  the  mortgagor.  No  attempt  was 
made  by  assignment  or  other  writing,  to  keep  the  mortgage  alive 
for  any  purpose,  either  by  the  mortgagor  or  his  agent.  It  was 
an  attempt  to  revive  a  mortgage,  before  absolutely  and  unquali- 
fiedly paid  off.  It  was  not  a  case  of  a  mortgagor  consenting  or 
directing  his  agent  or  trustee,  to  take  an  assignment  of  the  mort- 
gage for  his  own  protection  against  a  liability,  and  ratifying  its 
transfer  to  another  upon  money  being  advanced  to  pay  execu- 
tions against  him. 

Similar  remarks  are  applicable  to  Truscott  v.  King. 

I  conclude  that  the  mortgage  was  not  extinguished  wlien  it  was 
assigned,  or  by  its  assignment  to  John  Van  Vechten ;  that  it  re- 
tained a  legal  existence,  to  be  controlled  by  what  should  appear 
to  be  the  rights  and  equities  between  the  parties  interested  to 
sustain  or  contest  it  The  third  subdivision  of  the  fourth  point 
of  the  defendant,  6choonmaker,  is  pertinent  to  this  subject  It 
was  reasonable  to  keep  the  mortgage  alive  to  protect  against  othw 
liens,  before  the  perfection  of  the  title  at  the  Sheriff's  sale. 

If  then  the  finding  of  the  Judge  imports  that  as  between 
John  Van  Vechten  and  the  creditors  of  Nicholas  Elmendorf,  the 
assignment  to  the  former  was  void  as  fraudulent,  it  is  not  war- 
ranted by  the  case.  The  finding  in  this  particular  may  possibly 
be  construed  so  as  to  admit  of  the  views  I  now  take ;  but  it  is 
not  a  natural,  nor  a  safe  construction ;  and  if  the  case  turns  upon, 
or  is  essentially  effected  by  it,  I  shall  conclude  a  new  trial  to  be 
necessary. 

The  19th  article  of  the  findings  ought,  I  think,  to  be  omitted. 
The  fiicts  which  I  have  stated  are  the  true  results  of  the  evidence, 
and  will  cover  the  whole  case  more  justly. 

John  Van  Vechten  then  became  a  purchaser  at  the  Sheriff's 
sale,  under  circumstances  which  entitled  him  to  hold  the  vessel 
until  his  own  and  his  indorser's  liability  for  the  purchase  note  was 
discharged,  and  his  advances  for  liens  repaid ;  and  was  a  pur- 
chaser for  value  in  so  far  as  such  liability  extended  and  operated 
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He  may  be  treated  as  a  surely  or  substantiallj  as  a  mortgi^ 
placed  in  possession ;  and  in  this  yiew  of  hia  relation  and  Ic^ 
position,  the  rights  of  existing  creditors  and  mortgagees)  as  well 
as  of  subseqaent  claimants,  are  to  be  examined. 

Bat  next,  could  not  Abraham  Yan  Yechten  avail  himself  of 
the  mortgage  as  an  innocent  holder  for  yalue,  ^"wnTning  that 
John  Yan  Yechten,  his  assignor,  could  not  do  so  ? 

Elmendorf,  treated  as  original  owner,  employs  John  Yan  Yech- 
ten as  his  agent  in  the  intended  purchase  of  the  vessel,  and  to 
arrange  as  to  the  incumbrances.  Elmendorf  knew  of  the  mode 
pursued  by  such  agent  as  to  the  assignments,  both  the  one  to  him- 
self and  that  to  Abraham  Yan  Yechten.  Certainly,  at  leasts  there 
was  an  implied  recognition  of  all,  John  Yan  Yechten  did.  The 
money  obtained  from  Abraham  on  the  assignment  went  in  part 
to  pay  Elmendorf 's  debts  then  in  execution,  and  partly  for 
expenses  of  the  boat  Elmendorf  does  not  call  for  the  outstand- 
ing  promissory  note,  but  permits  it  to  go  into  Abraham  Yan 
Yechten's  hands. 

The  case  of  White  v.  Ehapp^  (8  Paige,  178,)  is  analogous  to 
the  present  Enapp  had  given  a  mortgage  to  White  in  1836. 
There  was  a  previous  mortgage  on  the  premises  for  $1,400,  given 
in  1884,  by  Hinkley,  the  then  owner.  In  June,  1886,  there 
remained  due  on  this  mortgage  over  $880,  which  balance  the 
holder  of  the  mortgage  called  for.  Hinkley  borrowed  $880  of 
the  defendant,  Thomas,  to  pay  with  some  of  his  own  money, 
the  mortgage  debt,  promising  the  security  of  the  mortgage.  He 
paid  the  sum  due  to  the  holder,  and  got  an  assignment  £rom  him 
to  Thomas,  and  afterwards  delivered  him  the  bond  and  mort- 
gage. The  claim  of  Thomas  to  a  lien  was  sustained  against 
another  mortgagee.  The  Chancellor  said :  '^  There  could  be  no 
doubt  of  the  intention  to  preserve  the  existence  of  the  security, 
from  the  &ct  that  the  mortgage  was  assigned  to  Thomas  by  the 
proper  officer  of  the  Bank  at  the  time  the  money  was  paid." 

Had  Elmendorf,  with  the  concurrence  of  John  Yan  Yechten, 
borrowed  the  money  of  A.  Yan  Yechten,  and  got  an  assignment 
from  Dunlop  directly  to  him,  the  case  would  have  been  exactly 
in  point    I  no  not  see  a  substantial  difference  in  principle. 

Still  the  question,  raised  in  many  of  the  points  of  the  parties, 
is  not  fully  answered.   Must  not  Abraham's  rights  and  daims  be 
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Gzactlj  the  same  as  those  of  John  Yan  Yedbtten;  and  in  the 
piea^xt  view  on  the  theory  that  John  Van  Yecliten  had  no 
right  or  just  title  at  all?  As  assignee  of  a  chose  in  action,  must 
he  not  occupy  precisely  the  position  of  John,  as  to  every  claim- 
ant existing  or  subsequent  of  the  property,  or  of  any  interest 
in  it? 

The  anomaly  which  exists  in  the  rules  of  law  relating  to  a  trans- 
fer of  real  estate,  and  the  assignment  of  a  chose  in  action,  is 
noticed  by  the  Master  of  the  Bolls  in  ChcheU  y,  Taylor.  (16  Eng. 
Law  &  Hq.  B.,  101.)  ''It  cannot  be  doubted  that  the  purchaser 
of  a  chose  in  action  does  not  stand  in  the  situation  of  a  purchaser 
of  real  estate  without  notice,  and  for  valuable  consideration,  but 
takes  the  thing  bought  subject  to  all  prior  claims  upon  it" 

This  anamoly  also  exists  as  to  goods  capable  of  material  pos- 
session, which  have  come  to  an  innocent  holder  from  a  fraudu- 
lent possessor.  {Mowrey  v.  Wa&A,  8  Cow.,  288 ;  Hoffman  v.  NchU^ 
6  Metcal^  68;  CaMwdiir.  BarOdt,  3  Duer,  841 ;  JSaltua  Y.EoereU^ 
20  Wend.,  268.) 

In  Mangles  v.  Dixon^  in  the  House  of  Lords,  (18  Eng.  Law  & 
Eq.  R,  82 ;  8,  House  of  Lords  Cases,  702,)  the  Lord  Chancellor 
said:  "If  there  is  one  rule  more  perfectly  established  in  a  court 
of  equity  than  another,  it  is,  that  whoever  takes  an  assignment 
of  a  chose  in  action,  (which  this  charter  party  was,  for  it  is  not 
assignable  ^t  law,)  takes  it  subject  to  idl  the  equities  of  the 
person  who  makes  the  assignment"  And  in  Brandon  v.  Bran- 
don, (89  Eng.  Law  k  Eq.  R,  186,)  Lord  Chancellor  Cranwobth 
says :  '^  The  purchaser,  whether  with  or  without  notice,  of  a 
chose  in  action,  caimot  be  in  a  better  situation  than  the  person 
fipom  whom  he  purchased." 

In  the  cases  referred  to,  indeed  in  the  greater  number  of  cases 
on  the  subject,  the  question  arises  between  the  assignee  and  the 
debtor.  Whatever  equity  or  right  the  latter  possessed  against 
the  assignor,  he  may  assert  against  the  assignee.  Of  this  charac- 
ter also  are  Hamil  v.  Stokes^  (4  Price,  161,)  Matthexou  v.  WaUwyn^ 
(4  Yes.,  118,)  EUis  v.  Mesderme,  (11  Paige,  467,)  Qay  v.  Oay. 
(10  id.,  86».) 

The  question  between  such  parties  will  be  affected  by  various 
considerations.  "  It  is  the  du^  of  the  assignee  to  make  inquiry 
of  the  debtor;  and  if,  upon  such  inquiry,  he  is  informed  that  the 
Bo8w.— You  VI.  62 
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security  is  valid  and  unpaid,  or  if  by  the  acts  or  declarations  of 
the  debtor,  or  even  by  his  standing  by  in  silence,  and  seeing  the 
assignment  made  without  objection,  the  assignee  is  led  to  believe 
the  instrument  valid,  the  debtor  cannot  set  up  his  equity  as  a 
defense."  {Kinley  v.  Sill,  4  Watts  &  Serg.,  426;  Lord  Sr. 
Legnabds  in  Mangles  v.  Diaxm^  ui  supra,) 

The  case  of  Middes  v.  Tcnmisend,  in  the  Court  of  Appeals,  (18 
K  Y.  R,  676,)  is  a  very  striking  example  of  this  rule.  A 
person  was  seized  of  the  equity  of  redemption  in  land,  subject  to 
a  mortgage  made  by  a  former  owner,  and  conveyed  it  with  war- 
ranty to  the  plaintiff.  He  procured  an  assignment  of  the  mort> 
gage,  and  transferred  it  for  value  to  Townsend.  It  was  held, 
that  the  mortgage  became  extinguished  in  the  vendor's  hands,  as 
to  his  vendee,  with  warranty ;  and  the  bona  fide  assignee  conld 
take  no  better  title.  The  purchase  of  the  mortgage  by  the  ven- 
dor inured  to  the  benefit  of  his  vendee. 

But  there  is  another  class  of  cases  in  which  the  rule  has  been 
more  rarely  applied,  and  as  to  which  its  extent  is  not,  as  &r  as  I 
have  ascertained,  satisfactorily  determined.  It  may  howeyer, 
I  think,  be  safely  stated,  that  as  between  a  bona  fide  assignee 
for  value,  and  parties  other  than  the  debtor  or  creator  of  the 
obligation,  the  position  of  such  parties  has  an  influence  upon 
the  questions,  and  an  influence  giving  advantages  in  legal  claim 
and  title  to  an  assignee,  not  possessed  by  an  assignor* 

Thus,  in  the  case  of  George  v.  Mtlbanke,  ( 9  Ves.,  196, )  as 
stated  by  Sir  William  Grant  in  Davheny  v.  Cockburr^  (1  Mer., 
639,)  the  daim  of  the  assignee  was  allowed  to  prevail,  not  against 
persons  who  had  antecedently  any  specific  interest  or  estate  in 
the  subject  of  the  appointment,  but  against  creditors  who  had 
on^y  a  general  equity  to  have  what  was  appointed,  considered  as 
assets  for  the  payment  of  debts.  ''The  question^"  says  Loid 
Eldon,  "is  whether  being  not  a  volunteer,  but  a  purchaser, 
creditors  having  no  specific  charge  on  the  property,  have  as  good 
an  equity.    I  think  they  have  not." 

In  Moore  v.  Holcombey  (8  Leigh's  R.,  697,)  the  vendor  of  land, 
with  the  purchase-money  unpaid,  was  considered  to  have  an 
equity  against  his  vendee  for  payment  out  of  bonds  given  on  the 
purchase  from  such  vendee,  by  an  innocent  third  party.  Bat 
the  first  vendee  having  assigned  the  bonds^  there  was  no  snch 
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equity  as  against  the  assignee.  It  was  the  equity  of  a  third 
person,  not  a  party  to  the  bond,  and  of  which  he  had  not  notice. 

Clearly  also  the  role  is  inapplicable  in  a  number  of  cases  in 
which  there  is  a  latent  equity  in  a  stranger  which  is  not  known 
to  the  assignee,  yet  which  would  defeat  the  assignor. 

jRed/eam  v.  Ferrier,  (1  Dow's  P.  R.,  50,)  Murray  v.  LyJhurn^ 
(2  John.  Ch.  R.,  441) ;  Livingston  v.  Dean^  (id.,  479) ;  MoU  v. 
Chrk^  (9  Ban's  R.,  899,)  are  of  this  character.  In  the  former  it 
was  held,  that  what  in  Scotland  is  called  an  intimated  assigna- 
tion, (an  assignment  of  which  due  notice  has  been  given,)  would 
preyail  against  a  latent  equity  unknown  to  the  assignee.  The 
distinction  between  equities  existing  in  the  debtor  and  in  third 
persons,  is  dwelt  upon. 

The  case  of  Hoyt  v.  Thompson  in  the  Court  of  Appeals,  (19  N. 
Y.  R.,  207,)  appears  to  me  important  upon  the  present  inquiry. 
Thompson  derived  title  to  a  mortgage  through  the  State  of 
Michigan:  Hoyt  through  a  Receiver  of  the  Morris  Canal  and 
Banking  Company.  The  Court  of  Appeals  decide :  1st  That 
as  between  the  Company  and  the  State,  the  title  of  the  latter 
was  valid.  2d.  It  is  assumed,  if  not  held,  that  the  titie  of  the 
State  might  have  been  defective  as  against  creditors  of  the  Com* 
pony.  3d.  On  the  concession  that  it  might  be  defective  as  to 
them,  it  is  decided,  that  Thompson  was  a  purchaser  in  good  &ith 
and  for  value,  and  without  notice,  and  could  hold  against  the 
plaintiff. 

I  understand  also  the  decision  to  concede,  that  Hoyt  stood  in 
the  situation  of  the  creditors  upon  the  point  considered.  If 
Hoyt  represented  the  Company  simply,  the  discussion  of  the  ques- 
tion would  seem  to  have  been  useless,  as  the  titie  of  the  State 
against  the  Company  was  held  absolute. 

The  decision  further  assumes  tiiat  the  Judge,  at  Special  Term, 
may  have  been  right  in  concluding  that  the  Company  was  in- 
solvent, and  that  the  State  of  Michigan  had  knowledge  of  such 
insolvency,  as  well  as  of  the  general  statute  avoiding  transfers  in 
contemplation  of  it.  But  it  concurs  with  the  Greneral  Term  in 
holding  that  Thompson  did  not  actually  know  either  matter ;  and 
although  he  might  be  chargeable  with  notice  of  a  charter  provi- 
sion, he  was  not  witii  notice  of  a  general  foreign  law,  although 
the  charter  was  subject  to  it. 
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Agam,  there  is  another  point  in  the  decision  to  be  notioecL 
There  was  an  infirmity  in  Hoyt's  title.  It  could,  not  be  traced 
to  the  voluntary  act  or  conveyance  of  the  Company,  the  owner. 
Hoyt  claimed  under  the  statute  of  another  State,  upon  an  aasign- 
ment  effected  by  that  statute.  Such  an  assignment  was  of  no 
validity  here ;  and  the  principles  of  inter-state  comity  did  not  call 
upon  our  Courts  to  recognize  its  operation,  so  as  to  divest  the 
title  of  a  citizen  acquiring  his  rights  from  the  Company  under 
itB  jus  diaponendL 

In  short,  I  regard  the  decision  as  entirely  consistent  with,  al- 
though not  in  terms  declaring,  the  proposition  of  Mr.  Jostioe 
SsLDEN  in  his  dissenting  opinion  in  December,  that  the  claim  of 
creditors  of  the  Company,  (and,  as  I  deduce,  of  the  plaintiff) 
could  have  been  sustained  against  the  State  of  Michigan. 

I  think  the  proposition  may  be  drawn  from  this  case,  that  a 
honafiiR  assignee  of  a  chose  in  action  has  a  right  to  avail  himaeilf 
of  an  infirmity,  or  imperfection  in  the  title  of  the  party  who  im- 
pea<$hes  his  claim,  even  when  such  infirmity  would  not  have 
prevented  that  party's  success  against  the  assignor. 

Tested  by  the  rules  thus  presented,  I  think  the  claims  of  all 
the  contestants,  hostile  to  Abraham  Yan  Yechteu  may  be  dis- 
posed of  in  his  favor. 

The  only  one  prior  in  point  of  time  is  that  of  Shaw. 

Shaw  knew  of  the  existence  of  the  mortgage;  he  knew  that 
the  vessel  was  to  be  sold  subject  to  it ;  this  mortgage  was  in  M 
force,  unaffected  by  any  omission  to  take  possession,  or  to  file, 
when  Shaw  took  his  own  on  the  26th  of  February,  1854,  or 
filed  it  on  the  12th  of  July,  of  that  year.  In  the  fall  of  1854^ 
he  recognizes  the  Drew  mortgage  as  valid,  and  the  right  of 
Abraham  Yan  Yechten  as  assignee  to  a  priority  under  it 

The  plaintiff  cannot  be  permitted  to  question  it  He  had 
actual  notice  of  its  existence;  besides,  he  is  not  such  a  creditor  or 
mortgagee  as  is  entitled  to  question  it 

Elmore  also  had  actual  notice  of  the  mortgage  before  taking 
his  own.  {Hia  v.  Beebe,  S  Eem,  666.) 

Griffiths  abandoned  his  levy,  and  has  not  appealed. 

Schoonmaker  in  his  own  right  cannot  be  entitled  to  question 
this  prior  mortgage.  The  confession  to  him  was  void ;  his  de- 
mand was  subsequent  in  origin ;  and  I  understand  ihe  role  to 
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be,  that  a  creditor  cannot  be  in  a  position  to  impeach  a  prior 
mortgage  until  he  has  obtained  judgment  and  execution.  His 
judgment  and  execution  were  void  as  to  bonafde  purchasers  and 
creditors,  perhaps  as  to  all  except  Elmendorf  and  yolunteers 
under  him. 

Schoonmaker,  as  assignee  of  the  Westchester  County  Bank, 
presents  this  case  on  the  &cts  and  present  evidence.  The  Bank 
does  not  appear  to  have  been  a  creditor  imtil  March  16, 1855. 
The  boat  was  then  out  of  the  possession  or  control  of  the  mort- 
gagor, Elmendorf  The  other  debtor,  John  Van  Vechten,  was 
not  mortgagor.  The  Bank  was  not  such  a  creditor  in  a  posi- 
tion to  question  the  mortgage  for  an  omission  to  take  possession 
or  refile  after  October,  1854.  Abraham  is  within  the  principle 
by  which  John's  purchase  may  be  regarded  as  bona  Jide  and  on 
his  own  account  if  the  date  of  the  debt  to  the  Bank  should 
be  in  evidence,  a  question  not  free  fiom  doubt,  may  arise  from 
the  omission  to  refile  this  mortgage  by  October  25, 1854.  In  the 
points  and  the  opinion  it  is  stated  that  in  June,  1864,  the  Bank 
became  creditors  of  Elmendorf;  and  at  that  time,  the  actual 
possession  was  in  him,  although  subject  to  the  levy  of  the  Sheriff. 
But  there  is  neither  finding  nor  evidence  of  this  fitct 

It  remains  to  be  observed,  that  the  omission  to  take  possession 
before  the  29th  of  April,  1854,  when  the  last  note  fell  due  was 
justifiable ;  that  the  same  omission  from  the  29th  of  April  to  the 
28th  of  June  is  excusable,  and  does  not  invalidate  the  mortgage. 
That  on  the  28th  of  June,  that  was  done  which  may  be  treated 
as  equivalent  to  an  assertion  of  possession ;  and  that  after  the 
sale,  the  rights  of  the  assignee  of  the  mortgage,  as  between 
himself  and  the  other  contestants,  is  not  prejudiced  by  such 
n^led 

As  the  case  stands,  I  think  Abraham  Van  Yechten's  right  is 
paramount 

2.  The  Shaw  mortgage  is  next  in  priority  in  respect  of  time, 
and  will  next  be  considered. 

It  was  not  extinguished  or  superseded  by  the  sale  under  the 
executions  and  the  purchase  by  John  Van  Yechten.  The  latter 
bought  with  full  knowledge  of  the  mortgage.  His  title,  valid 
ibr  his  own  protection,  must  yield  to  Shaw's  prior  and  known 
equity  and  lien,  when  the  executions  which  alone  could  give 
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John  Van  Vechten  a  preference  were  paid  entirely  out  of  Elmen- 
dorf 's  money. 

Again,  three  of  the  executions  under  which  John  purchased 
were  lodged  with  the  Sheriff  in  January,  1854,  but  the  levy  was 
not  made  until  May,  1854,  Shaw's  mortgage  was  in  February, 
1854.  He  was  protected  by  the  provision  of  the  statute,  (2  R. 
S.,  p.  866,  §  17,)  as  to  purchasers  between  the  lodging  and  levy  of 
an  execution. 

The  plaintiff  cannot  question  it.  He  took  his  mortgage  with 
actual  notice  of  this  charge.  {HiU  v.  Beebt,  3  Kern.,  556.)  His 
mortgage  also  was  taken  on  the  21st  of  March,  1856,  before  it 
was  necessary  to  refile  the  Shaw  mortgage,  and  the  term  sub- 
sequent in  the  statute  means  subsequent  to  the  period  when  the 
time  for  refiling  expires.  {Meech  v.  Patching  14  N.  Y.  R,  71.) 
That  time  ended  on  the  12th  July,  1855.  Besides,  I  do  not  be- 
lieve that  the  holder  of  a  usurious  security  can  question  a  prior 
mortgage  for  statutory  fraud. 

As  between  Elmore  and  Shaw,  the  case  is  more  difficult 

Elmore's  mortgage  dated  15th  September,  1855,  was  duly 
recorded  at  the  custom-house,  and  duly  filed  in  the  proper 
county.  He  immediately  employed  an  officer  to  assert  his 
claims  under  it,  and  take  all  the  possession  he  could.  He  is 
the  only  one  of  the  parties  to  whom  some  negligence  is  not 
attributable. 

If  Elmore  is  a  purchaser  or  mortgagee  in  ^ood  fidth,  within 
the  meaning  of  the  statute,  his  priority  over  Shaw  would  seem 
clear.  The  rule  in  Meeoh  v.  Paichin,  {tU  supra,)  would  apply. 
Elmore  became  a  mortgagee  after  the  time  for  refiling  the  Shaw 
mortgage  had  expired,  viz. :  after  the  12th  of  July,  1856. 

The  case  of  Manning  v.  Monaghan,  (1  Bosw.,  459,)  holds,  that 
although  the  mortgagor  be  out  of  possession,  a  mortgage  must 
be  refiled  within  the  year  to  keep  its  priority  against  creditors. 
It  is  true  that  GiDsling  appears  to  have  become  a  purchaser  on 
the  2l8t  of  April,  1855. 

The  time  of  refiling  the  mortgage  expired  about  the  11th  of 
October,  1855,  it  having  been  filed  in  October,  1854,  being  dated 
the  5th  of  October,  1854.  Hence,  the  case  may  perhaps  be  sub- 
ject to  the  doubt  arising  under  Meech  v.  Patching  {ut  supra^)  unless 
there  is  any  ground  for  holding,  that  Gosling  got  Monoghan's 
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title  as  execution  creditor.  The  term  subsequent  in  the  statute 
applies  only  to  purchasers  and  mortgagees. 

In  Ely  V.  Oamlei/j  (3  E.  D.  Smith,  489 ;  on  appeal,  19  K  Y. 
B.»  496,)  it  was  held  below,  that  the  mortgagee  was  bound  to 
re£ile  even  after  forfeiture;  and  the  reasoning  of  Mr.  Justice 
WooBBiTFF  tends  to  prove  the  necessity  of  it  in  all  cases,  except 
where  the  mortgagee  is  in  possession.  The  head-note  of  the  case 
in  the  Court  of  Appeals  states  this  explicitly ;  and  the  decision 
seems  to  lead  to  it)  if  not  expressly  to  hold  it. 

I  think  the  proposition  of  the  Judge  at  Special  Term  is  cor- 
rect. "  No  language  can  be  more  peremptory  or  more  explicit 
than  that  employed  in  the  act  of  1838.  If  there  is  not  an  im- 
mediate delivery  (to  the  mortgagee,)  and  an  actual  and  con- 
tinued change  of  possession,  the  mortgage  must  be  filed,  and 
lefiled.  The  act  covers  every  case  in  which  possession  is  not 
delivered  to  the  mortgagee." 

Hence,  Elmore,  if  a  mortgagee  in  good  &ith,  has  a  priority 
over  Shaw. 

It  is  said  that  he  is  not  such  purchaser  within  the  statute, 
because  he  advanced  the  money  before  taking  the  mortgage,  not 
upon  the  fidth  or  security  of  it 

The  case  of  Bay  v.  Birdseye,  (5  Denio,  619,)  is  relied  upon. 
It  arose  under  the  statute  (2  B.  S.,  p.  366,  §  17,)  providing  that 
the  title  of  any  purchaser  in  good  faith  of  any  goods  and  chat- 
tels acquired  prior  to  the  actual  levy  of  any  execution,  without 
notice  of  such  execution  being  issued,  shall  not  be  divested  by 
the  fact  that  such  execution  had  been  delivered  to  an  officer  to 
be  executed  before  the  purchase  was  made.  The  arrangement 
was,  that  the  party  should  have  wheat  as  a  security  for  a  note 
then  held  by  him.  It  was  treated,  in  the  Court  of  Errors,  as  a 
mortgs^,  and  that  the  party  was  not  a  purchaser  so  as  to  hold 
the  property  against  an  execution. 

We  may  observe,  that  the  original  rule  of  the  common  law 
created  a  lien  on  goods  from  the  teste  of  the  execution.  The 
statute  restricted  this  right  to  tiie  time  of  delivery,  but  made  it 
then  effective,  with  one  qualification,  that  of  a  purchaser  in  good 
fiiith  between  delivery  and  levy  without  notice  of  the  execution. 

When  the  case  was  before  the  Snpreme  Court  at  a  prior  stage, 
(4  Hill,  158,)  that  Court  thought  that  a  bona  fide  preexisting  debt 
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constituted  a  valuable  consideration  and  purchase  in  good  fidtb. 
Tbere  could  be  no  doubt  that  Bay,  though  a  mortgagee,  was  to 
be  deemed  a  purchaser,  pro  tantOj  wilJiin  the  statute. 

The  provision  of"  the  statute  now  considered  is,  that  every 
mortgage  filed  in  pursuance  of  this  act  shall  cease  to  be  valid  as 
against  the  creditors  of  the  mortgagor,  and  agdnst  subsequent 
purchasers  or  mortgagees  in  good  £uth,  after  the  expiration  of 
one  year  from  the  filing  thereof,  unless  refiled  in  die  manner 
prescribed. 

There  is,  perhaps,  a  distinction  between  the  two  statutes  which 
is  of  moment  The  execution  creditor  acquires  a  lien  by  deli- 
vering the  process  which  nothing  of  his  own  neglect  affects,  and 
which  is  only  to  be  displaced  by  one  who  shall  rigidly  come 
within  the  statute.  In  the  present  case  the  mortgagee's  omission 
to  file  or  refile  his  mortg^e  tends  to  deceive  the  subsequent 
purchaser,  who,  finding  no  legal  record  there,  takes  a  mortgage 
for  prior  demands,  and  omits  to  resort  to  other  measures  to  secure 
them. 

The  case  of  Baskins  v.  Shannon,  (3  Comst,  810,)  is  important 
upon  this  question.  It  arose  between  two  mortgagees  of  a  canal 
boat.  Shannon's  was  the  first  in  point  of  time.  Possession  was 
not  taken  under  it,  nor  was  it  filed  in  the  proper  office.  There 
was  also  no  evidence  of  a  consideration.  The  Court  held  that, 
had  Baskins  been  a  mortgagee  in  good  Mth,  his  title  would  have 
been  superior  to  Shannon's.  It  is  then  said,  "to  prove  such 
good  faith,  it  is  essential  to  show  that  the  subsequent  mortgage 
was  made  for  a  valuable  consideration,  or  to  secure  payment  of 
an  honest  debt"  Baskins  sought  to  connect  a  sale  of  wheat  and 
two  prior  notes  with  the  mortgage.  The  Court  held  that  he  had 
failed  in  this  attempt,  reversing  the  conclusion  of  the  Court 
below.  "  There  is  no  evidence  to  authorize  a  jury  to  find  that 
the  mortgage  to  Baskins  was  made  to  secure  the  payment  of  the 
price  of  the  wheat  sold  or  any  portion  of  it,  or  of  the  notes  or 
either  of  them." 

The  case  of  Hanford  v.  Artcher,  (4  Hill,  271,)  in  the  Court  of 
Errors,  is  cited.  It  is  there  stated,  by  Senator  Hopkins  :  "  Proof 
of  a  valuable  consideration,  or  an  honest  debt,  is  essentfij  to  show 
good  fSedth ;  and  if  there  be  no  such  Droo^  the  requirement  of 
^e  statute  is  not  complied  with." 
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This  language  is  used  in  relation  to  the  clause  of  the  fifth 
section  of  the  statute,  enabling  a  mortgagee  or  vendee  who 
has  not  taken  possession  to  repel  the  presumption  of  fraud,  by 
showing  that  the  transfer  was  made  in  good  MtK  (2  B.  S., 
136.) 

The  case  of  Oole  v.  Whitey  (26  Wend.,  611,)  appeara  to  me 
nearly  decisive  as  to  the  construction  of  the  phrase  as  used  in 
this  fifth  section.  I  understand,  from  the  statements  and 
opinions,  that  the  mortgage  was  given  for  a  debt  due  before  its 
execution.  The  Chancellor,  in  Edr^ord  v.  Artcher^  (4  Hill,  278,) 
says:  ''I  placed  my  vote  in  that  case  also  upon  the  ground,  that 
the  admission  of  the  plaintiff's  coimsel,  that  the  debt  for  which 
the  mortgage  was  given  was  actually  due,  and  that  the  mortgage 
was  given  at  the  solicitation  of  the  mortgagees,  for  the  purpose 
of  securing  that  debt^  was  equivalent  to  an  admission,  that  the 
security  of  the  debt  was  the  sole  object  of  the  mortgage,  and  not 
the  ostensible  object  merely. 

In  Allan  v.  Cowan^  (28  Barb.,  99,)  although  the  &cts  are  not 
distinctly  set  forth,  yet  by  comparing  the  statements  at  pages 
100,  106  and  107,  there  can  be  no  doubt,  I  think,  that  the 
indebtedness  on  which  the  mortgage  was  sought  to  be  supported 
was  prior  to  it  The  case  was  decided  upon  the  insufficiency  of 
the  testimony  to  prove  any  indebtedness ;  but  no  point  of  the 
nature  now  suggested  was  raised. 

In  BandallY.  Parker,  (8  Sand.  S.  C.  R,  69,)  a  bill  of  sale  was 
executed  on  the  12th  of  May,  1846.  The  consideration  expressed 
was  $1,100.  It  was  not  pretended  that  any  cash  was  then  paid, 
but  ^e  consideration  was  stated  to  have  been  $1,100,  moneys 
borrowed  in  1846  and  1846,  for  $700,  of  which  promissory  notes 
had  been  given.  In  commenting  upon  the  clause  that  the  sale 
must  be  made  in  good  faith,  the  learned  Judge  says :  "  The  good 
£uth  of  the  parties  is  evinced  by  showing  that  the  sale  was  not 
colorable  and  fictitious,  but  was  founded  upon  a  valuable,  and  as 
the  parties  believed  an  adequate,  consideration,  and  was  intended 
to  operate  as  a  valid  transfer  of  the  ownership." 

In  Oardner  v.  McEwen,  (19  N.  Y.  R,  128,)  "  the  plaintiff  proved 
that  the  debt  mentioned  in  the  mortgage  was  hona  fdc  owing  to 
him,  and  that  the  mortgage  was  given  after  his  repeated  endea- 
vors to  obtain  payment  of  the  debt"  The  mortgagee  here  re* 
Bosw.— Vol.  VI.  63 
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covered  against  an  execution  creditor.    The  point  was  not  taken, 
but  the  case  is  still  very  pertinent 

It  appears  to  me  that  all  these  provisions  are  part  of  one  sys- 
tem ;  and  that  the  interpretation  which  is  given  to  the  phrase 
''  good  faith,"  as  applicable  to  purchasers  or  mortgagees  under 
one  section,  ought  to  be  adopted  as  to  all. 

JEly  V.  Camley^  is  reported  in  8  E.  D.  Smith,  489,  and  19  New 
York  Beports,  496.  It  can  scarcely  be  questioned  that  the  mort- 
gage  was  for  a  previous  debt,  arising  from  a  sale  of  goods  and 
discounting  of  notes.  (E.  D.  Smith,  497,  &c,)  It  was  dated 
September  26,  1850,  and  filed  on  the  day  of  its  execution.  It 
was  refiled  on  the  20th  of  August^  1851,  but  with  such  an  error 
as  to  the  amount  of  principal,  as  in  truth  to  make  it  the  same 
thing  as  if  not  refiled  at  all.  On  the  5th  of  September,  1851, 
the  execution  was  delivered  to  the  Sheriff  under  which  the  claim 
against  the  mortgage  was  made.  The  mortgage  was  found  by  & 
Beferee  to  have  been  made  for  a  valuable  consideration  and  in 
good  fidth.  Justice  Woodruff  concurs  in  this  finding.  (Page 
606.)  The  case  was  decided  on  the  assumption  of  its  being  in 
good  £dth,  in  the  Court  above.  Still  the  point  did  not  there 
arise. 

And  yet  the  case  of  Van  Heusen  v.  Baddiff^  (17  N.  T.  S., 
680,)  expressly  decides  that  a  general  assignee  for  the  benefit  of 
creditors  is  not  such  a  purchaser  in  good  fidth,  as  would  entitle 
him  to  set  aside  a  mortgage  for  the  omission  to  file  it  Shde  v. 
Van  Vechten,  (11  Paige,  21,)  and  Dickerson  v.  TiUinghast,  (4  Paige, 
215,)  were  cited  and  relied  on.  The  language  of  Justice  Dknio, 
(p.  583,)  is  very  strong.  "  When  the  act  respecting  the  filing  of 
chattel  mortgages  was  passed,  the  term  bona  fide  purchaser  had 
acquired  a  settled  meaning,  which  did  not  include  a  person  whose 
purchase  was  on  account  of  an  existing  debt,  and  who  parted  with 
no  property  or  right  to  obtain  his  conveyance." 

I  cannot  but  think  that  the  analogous  rule  under  the  fifth  sec- 
tion would  be  the  better  rule,  but  yield  to  what  seems  the  strength 
of  authority.    It  follows  that  Shaw  has  a  preference  over  Elmore. 

8.  As  between  Schoonmaker,  as  assignee  of  the  Westchester 
County  Bank,  and  Shaw,  my  view  is  this : 

The  material  facts  bearing  upon  these  relations  and  rights,  are 
as  follows : 
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Three  of  the  execations  imder  which  the  Alida  was  sold  on 
the  17th  July,  1864,  were  lodged  with  the  Sheriff  in  January, 
1854,  before  the  execution  of  Shaw's  mortgage,  which  was  in 
February,  1854.  The  levy  upon  these  and  the  other  executions 
was  in  May,  1854. 

The  fiicts  connected  with  John  Van  Yechten's  purchase,  on  the 
17th  of  July,  1854,  need  not  be  restated. 

The  Bank's  judgments  were  recovered,  and  the  executions 
taken  out  on  the  16th,  and  on  the  17th  of  March,  1856,  a  levy 
was  made  under  them.  I  think  the  conclusion  that  the  levy  was 
not  dormant  is  correct. 

Shaw  was  a  bona  fide  mortgagee :  his  security  was  next  in 
point  of  time  to  the  Drew  mortgage.  Although  three  of  the 
executions  were  lodged  in  January,  and  his  mortgage  was  in 
February,  1854,  yet  he  was  protected  as  a  purchaser  intermediate 
the  lodgment  and  levy.  (2  B.  S.,  p.  866,  §  17.)  Shaw  was  not 
chargeable  with  notice  of  the  &cts  attending  John  Van  Yechten's 
purchase.  Shaw  is  excused  fix)m  taking  possession.  Nothing 
impairs  his  daim,  or  tends  to  let  in  Schoonmaker  before  him, 
except  the  omission  to  file  his  mortgage  before  July,  1854,  or  to 
refile  it  before  July,  1856. 

On  the  &cts  found,  and  the  evidence  in  the  case,  the  claim  of 
the  Bank  must  be  treated  as  arising  on  the  16th  or  17th  of  March, 
1855. 

I  think  the  definition  of  the  term  "  creditor  "  in  the  6th  section 
of  the  statute  (2  B.  S.,  186,)  which  is  applied  to  the  6th  section, 
is  to  be  taken  as  a  definition  of  the  same  term  in  the  act  of  1888, 
(ch.  279,)  as  to  the  filing  and  refiling  of  mortgages. 

The  creditors  then  who  may  take  advantage  of  the  omissions 
of  the  mortgagee,  are  creditors  at  the  time  of  the  mortgage,  or 
who  became  such  during  the  possession  or  control  of  the  mort- 
gagor. 

Subsequent  creditors  are  then  let  in,  but  obviously  upon  the 
ground  tibat  the  ostensible  possession  induces  credit  That  is 
permitted  by  the  mortgagee,  and  if  he  can  be  excused  for  this, 
it  can  only  be  when  he  keeps  his  mortgage  duly  filed.  Creditors 
of  this  class  must  still  place  themselves  by  means  of  an  execution 
in  a  legal  position  to  question  the  mortgage. 
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Now  on  the  facts  as  I  have  considered  and  stated  them  to  be, 
John  Yan  Yechten^s  actual  possession  was  a  warranted  possession, 
as  a  quasi  mortgagee  for  his  own  protection,  and  as  to  innocent 
incumbrancers.  The  Bank  then  was  not  a  creditor  when  Ekn^* 
dorf  had  possession  or  control,  and  though  John  Yan  Yechten 
"was  a  co-debtor  he  was  not  a  mortgagor. 

The  case  may  be  different  if  what  was,  as  I  believe,  proven  on 
the  trial,  but  is  not  in  the  case,  viz.,  that  the  debt  arose  in  June, 
1864,  should  be  established. 

Again,  it  is  true  that  as  the  levy  was  made  on  the  4th  of  Msy, 
1854,  upon  executions,  the  title  of  the  creditors  therein  may  be 
considered  as  passing  to  the  purchaser;  and  if  they  could  have 
superseded  Shaw's  right  by  reason  of  his  neglect  to  file  his  mort* 
gage  before  July,  the  purchaser  could  do  so. 

I  think  the  answer  is  found  in  the  relation  of  John  Yan 
Yechten.  As  these  executions  were  paid  off  by  Elmendorf^  his 
right  and  title  were  affected,  and  ultimately  got  into  Griffiths,  the 
Sheriff,  by  force  of  the  judgment  on  the  note.  John  could  not 
be  allowed  to  question  Shaw's  mortgage,  especially  as  he  had 
knowledge  of  it  at  the  time  of  his  purchase. 

And  as  to  the  other  claimants,  I  am  clear  that  the  plaintiff 
cannot  do  it,  in  which  the  other  members  of  the  Court  concnr. 
I  am  also  dear  that  Schoonmaker,  in  his  own  rights  cannot  do  it 
on  the  void  confession  of  judgment  to  him.  Griffiths  ha3  sot 
appealed. 

4.  The  next  question  is,  as  between  Schoonmaker,  as  assignee 
of  the  Bank,  and  Elmore. 

The  judgments  and  executions  were  against  Elmendorf^  and 
also  against  John  Yan  Yechten,  fix)m  whom  Elmore  took  title. 
At  the  time  of  his  mortgage,  the  boat  had  been  levied  upon,  and 
was  advertised  for  sale  under  the  executions.  Even  if  a  pnr- 
chaser  in  good  fidth  under  the  17th  section,  he  took  his  incum- 
brance after  an  actual  levy. 

It  seems  to  me  quite  clear  that  Schoonmakers  claim,  as 
assignee,  is  better  than  Elmore's. 

6.  Elmore  has  a  preference,  I  ihink,  over  all  the  other  claim- 
ants. 

6.  The  plaintiff,  and  Schoonmaker  in  his  own  right  being 
subordinate  to  all  the  others,  (Griffiths  not  appealing,)  the  remain- 
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ing  question  is  between  these  two.  I  think  that  the  plaintiiF 
has  a  ph<»ritj  merely  because  of  the  previous  date  of  his  mort- 
gage f^m  John  Yan  Yechten,  over  the  execution  against  EUneur 
dorf  and  subsequent  levy. 

This  point  is  of  no  practical  importance. 

My  conclusions  are,  that  Abraham  Yan  Yechten  has  the  &aX 
claim  upon  the  fund ;  Shaw,  as  mortgagee,  the  second ;  Schoon* 
maker,  as  assignee  of  the  Westchester  County  Bank,  the  third, 
and  Elmore,  the  fourtii. 

Judgment  reyersed,  and  new  trial  granted,  with  costs  to  ainde 
the  erent 


The  Marine  Bank  of  the  City  op  New  York,  Plaintiffs  and 
Appellants,  v.  Edward  Yail,  Defendant  and  Respondent. 

1.  Where  the  Atlas  Mutual  Insunmce  Company  on  indor^g  a  note  payable 

to  its  order,  indorsed  it  thus :  "  Pay for  account  of  the  Atlas  Mutual 

Insoranoe  Company,  Qeo,  H.  Tracy,  Sea,"  and  delirered  it  to  a  creditor  as 
■ecurityfor  a  debt  owing  by  the  Company;  and  it  appeared  that  the  Com- 
pany, when  notes  belonging  to  it  were  discounted,  sold,  deposited  for  collec- 
tion, or  otherwise  disposed  of,  indorsed  such  notes  by  the  same  form  of 
indorsement:  Rdd,  that  the  plaintiffs  who  discounted  said  note  before  its 
maturity  in  the  usual  course  of  business  for  said  creditor,  were  entitled  to 
reooTer,  the  debt  to  secure  the  payment  of  which  it  was  originally  trana* 
ferred,  being  wholly  unpaid.^ 

2.  Allowing  a  recovery  in  such  a  case,  wiU  effectuate  the  intent  of  the  firrt 
transfer  of  the  note;  and  will  not  work  any  injustice  to  either  party,  eren 
assuming  the  indorsement  to  be  restrictive  in  the  sense  that  it  authorized  a 
payment  or  collection  of  the  note  for  the  purposes  alone^  which  the  indorse- 
ment indicates. 

8^  A  coUeetion  of  the  note  by  such  a  plaintiff  operates  as  payment,  pro  ieuUo^ 
of  the  debt  which  it  was  transferred  to  secure. 
(Before  Boswobth,  Ch.  J.,  and  Robsbisor,  J.) 

Submitted,  February  20th,  1859 ;  decided,  March  24th,  186a 

t  See  JMon  4i  <d,  ▼.  WMingim,    Bot w.,  ITS ;  BmUh  U  oL  t.  JSToff,  Id.,  S19. 
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This  is  an  appeal  bj  the  plaintiffs  firom  a  judgment  in  ikyor 
of  the  defendant,  Tendered  on  a  trial  had  March  18th,  1859, 
before  Mr.  Justice  Slosson,  without  a  jury. 

The  complaint  states  that  the  defendant  made  his  promifiaoij 
note  dated  October  28, 1865,  for  $651.26,  payable  one  year  after 
its  date  to  the  order  of  the  Atlas  Mutual  Insurance  Company,  for 
value  received,  and  delivered  it  to  said  Company.  That  it 
was  afterwards,  and  before  its  maturity,  duly  indorsed  by  said 
Company,  and  delivered  to  the  plaintiffs,  who  are  now  the 
lawful  owners  and  holders  of  it,  that  it  is  past  due  and  wholly 
unpaid,  and  prays  judgment  for  the  amount  of  the  note  with 
interest 

The  answer  puts  at  issue  the  indorsement,  and  delivery  of  the 
note  to  the  plaintiff ;  and  sets  up  as  a  further  defense  that  the 
plaintiff  are  not  a  lawfully  organized  Company,  nor  lawfhllj 
authorized  to  do  business.  That  the  plaintif&  pretended  they 
were  lawfully  organized,  and  authorized  to  make  insurance  on 
marine  risks,  and  the  defendant  believing  it  applied  on  the  28th 
of  October,  1866,  and  obtained  insurance  for  $5,000,  on  the 
barque  Ann  Hood,  and  gave  the  note  in  question  for  the  pre- 
mium on  said  Insurance — that  said  Company  was  at  the  time 
insolvent  and  not  authorized  to  make  said  oontract  of  insiu> 
ance. 

It  states  as  a  fhrther  defense,  that  said  Company  was  dissolved 
by  the  Supreme  Court  during  the  continuance  of  the  policy,  and 
that  there  became  due  to  the  defendant  $826.48,  as  a  retain 
premium,  which  sum  is  claimed  as  a  setoff  against  the  note. 

It  states  for  a  further  answer,  that  the  plaintiflEa  are  not 
holders  for  value,  but  only  as  collateral  security  to  some  other 
note  or  notes. 

The  Judge  found  the  facts  in  this  action,  and  his  oonduaons 
of  law  thereupon,  as  follows : 

1.  That  the  plaintifis  are,  and  were,  at  the  time  of  the  nego- 
tiation of  the  note  in  suit,  a  Corporation  duly  created  under  the 
laws  of  the  State  of  New  York,  with  power  to  make  iDSUianoe 
on  marine  risks. 

2.  That  on  or  about  the  28th  day  of  October,  1865,  the 
defendant  made  a  promissory  note,  of  which  the  following  is  a 
copy: 
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"$56lTVy,  New  York,  October  2Sth,  1855. 

•    '^  Twelve  months  after  date  I  promise  to  pay  to  the  order  of  the 
Atlas  Mutual  Insurance  Company,  for  value  received,  five  hun- 
dred  and  fifty-one^Vr  dollars,  payable  at 
"  Due  Oct  28-^1,  '56.  "  Edwabd  Vail. 

«  No.  8114,  on  bark  Ann  Hood:' 

And  for  a  valuable  consideration,  viz.,  for  a  risk  on  the  barque 
Ann  Hood^  delivered  the  same  to  the  Atlas  Mutual  Insurance 
Ck>mpany. 

That  on  the  2d  day  of  November,  1855,  the  said  note  with 
others,  exceeding  $1,000,  was  delivered  by  the  said  Atlas  Mutual 
Insurance  Company,  to  Messrs.  Concklin  &  Company,  as  security 
for  a  preexisting  indebtedness  of  said  Company  to  said  Concklin 
k  Company,  to  the  amount  of  $6,800,  no  part  of  which  has  been 
paid,  and  that  the  said  note  was  so  delivered,  and  that  such 
delivery  was  accompanied  by  an  indorsement,  in  print,  signed 
in  the  handwriting  of  George  H.  Tracy,  the  then  secretary  of 
said  Company,  of  which  the  following  is  a  copy : 

"  Pay  for  account  of  the  Atlas  Mutual  Insurance  Com- 

pany. 

"  Geo.  H.  Tracy, 

And  that  there  was  no  resolution  of  the  Board  of  Trustees  of 
said  Company,  authoriziDg  said  transactions. 

4.  That  the  said  Atlas  Mutual  Insurance  Company  was,  at  the 
aforesaid  times,  a  Corporation  duly  organized  under  the  laws  of 
the  State  of  New  York,  and  was  authorized  by  law  to  receive 
the  note  in  suit,  and  also  to  negotiate  and  transfer  the  same,  and 
that  George  H.  Tracy,  the  then  Secretary  of  said  Company, 
indorsed  the  said  note  as  sucli  Secretary,  an^d  had,  previous  to 
that  time,  been  in  the  habit,  as  such  Secretary,  o^  from  time  to 
time  indorsing,  the  premium,  open  policy,  and  subscription  notes 
belonging  to  the  Company  when  they  were  sold,  negotiated, 
deposited  for  collection,  or  otherwise  disposed  of. 

5.  That  said  indorsement  was  similar  to  those  ordinarily  made 
by  said  Company  upon  notes  held  by  l^em,  when  such  notes 
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were  disooonted,  sold,  deposited  for  collection,  or  otherwise 
dupoeed  o^  and  was  the  usual  printed  form  used  bj  said  Com- 
panji  in  all  cases  where  notes  were  trausfeired  bj  them  for  any 
purpose. 

4.  That  the  said  note  was  discounted  by  the  plaintifh  for 
Concklin  &  Company,  in  the  usual  course  of  business,  and 
before  maturity,  the  said  plainti£b  taking  firom  said  Concklin  k 
C(»npan7,  at  die  time  of  said  discount,  a  guaranty  for  its  pay- 
ment 

The  conclusions  of  law  were : 

1.  That  the  said  indorsement  of  said  note  by  the  said  Atlas 
Mutual  Insurance  Company  was  a  restrictiye  indorsement,  and 
precluded  the  said  Concklin  &  Company  from  transferring  the 
title  to  said  note. 

2.  That,  by  said  transfer  of  said  note  by  Concklin  &  Company 
to  the  plainti£^  the  plaintifb  did  not  acquire  any  right  of  action 
against  the  defendant 

8.  That  the  defendant  is  entitled  to  judgment  against  the 
plaintiff  that  the  complaint  in  this  action  be  dismissed. 

The  plaintifis  thereupon  duly  excepted  to  each  of  the  forcing 
conclusions  of  fact  and  law,  separately. 

Qeorge  H.  Tracy,  the  Secretary  of  the  Company,  and  the  only 
witness  examined  on  the  point,  testified  thus :  "  Similar  indorse- 
ments to  the  one  on  this  note  were  made  on  all  the  open  policy 
and  subscription  notes  of  the  Company ;  it  was  our  usual  printed 
form,  and  was  used  by  us  when  notes  were  indorsed  to  be 
discounted  or  sold,  deposited  for  collection  or  otherwise ;  I  was 
Secretary  of  the  Company  at  the  time,  and  I  indorsed  the  note  in 
suit  as  such  Secretary ;  and  I  had,  previous  to  this  time,  been  in 
the  habit,  as  such  Secretary,  of  firom  time  to  time,  indorsing  the 
premium,  open  policy,  and  subscription  notes,  belonging  to  the 
company  when  they  were  sold,  negotiated,  deposited  for  collec- 
tion, or  otherwise  disposed  of"  "  On  the  2d  of  Nov.,  1865,  it  was 
delivered  by  the  Atlas  Insurance  Company  to  J.  Concklin  &  Co., 
with  other  notes,  as  security  in  part  for  a  previous  loan,  and  in 
part  for  the  amount  of  a  note  made  by  the  Company,  and  due 
that  day,  and  for  another  note  made  by  the  Company,  and  held 
by  Concklin  &  Co.,  and  not  then  due ;  the  whole  amount  of  said 
indebtedness  was  $6,800. 
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The  amount  of  the  loan  made,  was $2,000  00 

Amoant  of  note  doe^. . .  • « 2,659  18 

Amount  of  note  not  due, 1,641  16 

None  of  these  notes  have  been  paid  by  the  Company." 

WtUtam  Sutcfdns^  for  the  appellants. 

L  The  only  question  raised  on  this  appeal  is  as  to  the  efiSect 
of  the  indoisement  of  the  note  by  the  Company  on  the  plain- 
tiflb'titla 

The  Judge  has  found,  as  a  conclusion  of  law,  that  the  plaintLBb 
acquired  no  right  of  action  against  the  defendant,  because,  by 
reason  of  the  restriotiye  character  of  the  indoisement,  Concklin 
k  Company,  to  whom  it  was  transferred  by  the  Company,  were 
precluded  £rom  transferring  the  title. 

In  this  the  learned  Judge  erred. 

1.  A  restrictive  indorsement  of  this  description  is  but  a  design 
nation  of  the  use  to  which  the  money,  when  paid,  is  to  be  applied, 
and  does  not  destroy  the  negotiable  character  of  the  note.  The 
indorsee  takes  it  subject  to  a  trust,  and  would  be  liable  for  the 
amount,  when  collected,  to  the  person  to  whose  use  the  payment 
was  appropriated.  (jSigoumey  v.  Lloydj  You.  &  Jer.,  229 ;  &  0^ 
8  Bam.  &  Cress.,  622.) 

The  effect  of  such  an  indorsement  is  to  prevent  the  indorsees 
(Concklin  &  Co.)  from  acquiring  an  interest  in  the  note  to  their 
own  use,  or  in  their  own  right,  by  indorsing  it  in  blank. 

2.  The  defendant  cannot  avail  himself  of  this  defense.  He  is 
liable,  at  all  events,  and,  if  adjudged  to  pay  in  this  action,  cannot 
be  holden  twice.  He  is  not  bound  to  see  to  the  appropriation 
of  the  moneys. 

n.  No  question  arises  in  this  case  as  to  the  character  of  the 
note  itseli^  whether  it  is  one  within  section  12  of  the  charter 
of  the  Company,  or  can  be  affected  by  section  8  of  the  statute  to 
prevent  the  insolvency  of  moneyed  corporations.  (1  R  S.,  691.) 

The  Judge  has  found  nothing  on  this  subject,  either  aa  a  fact 
or  conclusion  of  law. 

nL  If  the  Court  is  at  liberty  to  go  out  of  the  findings,  then 

the  proof  is  absolute  that  the  note  was  given  in  advance  for 

premiums.    Its  being  for  a  special  risk  does  not  affect  the  ques* 

tion.    The  note  was  within  section  12,  and  transferrable  without 

Bo»w.— Vol.  VI.  54 
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a  pievioas  order  of  the  Board.  {Bramoer  y.  BiU^  1  Sandf,  629; 

AspinwaU  v.  Meyer^  2  id.,.  180 ;  S.  CI,  on  appeal,  8  Gomst.,  290; 

Brcuwer  y.  Harhedc^  5  Seld.,  589.) 

The  case  of  Smik  &  BoynUm  y.  HaJl^  (5  Bosw.,  819,)  was  on 

an  open  policy  note,  and  on  the  eyidence  in  that  case  was  held 

not  to  be  a  note  within  section  12.    There  should  be  a  new 
trial 

0.  Dean,  for  respondent 

L  Concklin  &  Company  acquired  no  title  to  the  note  in  ques- 
tion, the  alleged  transfer  being  prohibited  by  the  statute.  (1 B.  S^, 
691,  §8;  Smith  A  BoynUm  y.  HaU,  5  Bosw.,  819.) 

1.  Concklin  k  Company  are  not  within  the  exception  to  the 
8th  section. 

n.  The  Marine  Bank  receiyed  the  note  with  notice  of  the 
want  of  tide. 

1.  The  form  of  the  indorsement  was  a  notice  that  the  title  was 
in  the  Atlas  Insurance  Company. 

2.  To  bring  a  party  within  the  protection  of  the  law  merchant, 
he  must  not  only  be  a  holder  for  yalue,  but  also  without  notice. 
(8  Kent's  Com.,  80.)  Here  there  was  no  transfer  in  form  by  the 
Company,  and  the  defect  was  patent 

8.  *'  A  citizen  who  deals  directiy  with  a  Corporation,  or  who 
takes  its  negotiable  paper,  is  presumed  to  know  the  extent  of  its 
corporate  power."  (16  K  Y.  E.,  129.) 

4.  He  is  also  bound  to  know  the  manner  in  which  the  law 
requires  these  powers  to  be  exercised. 

6.  When  a  party  takes  a  note,  indorsed  by  a  person  by  yirtue 
of  a  special  power,  he  takes  it  upon  the  credit  of  the  person  who 
indorses  it,  and  it  is  only  reasonable  prudence  to  require  the 
production  of  that  authority.  {Attwood  y.  Munnings^  7  Bam.  k 
Cress.,  278 ;  Alexander  y.  Mackenzie^  6  Mann.,  Grang.  &  S.,  766 ; 
Daw  y.  Perrin,  16  N.  Y.  R,  830.) 

UL  The  indorsement  was  restrictiye,  and  did  not  pass  the  title 
to  the  note.  (Chitty  on  Bills,  251,  257,  258 ;  Sigcumey  y.  Lfoyd^ 
8  Bam.  &  Cres.,  622 ;  Wilson  y.  Holmes,  6  Mass.  B.,  548 ;  Tma- 
td  y.  Barandon,  8  Taunt,  100 ;  Story  on  Bills  of  Ex.,  §  211.) 

lY.  The  only  right  which  the  plaintiffs  had  to  this  note  was 
to  collect  it  for  account  of  tiie  owners.    This  tide  must  be  set 
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oat  in  the  complaint  (Code,  §  142 ;  4  Denio,  80 ;  White  y.  Joy^  8 
Eem.,  86.) 

1.  This  is  necessary  in  order  to  protect  the  defendant  in  his 
right  of  setoff.  (2  R.  S.,  p.  854,  §  18,  sub.  10.) 

By  the  CotJBT — BoswORTH,  Ch.  J.  The  Judge,  at  Special 
Term,  found  that  the  note  in  suit  was  made  and  delivered  by  the 
defendant,  to  the  Atlas  Mutual  Insurance  Company,  for  a  valua- 
ble consideration. 

That  the  said  Insurance  Company  delivered  it  to  Conddin  So 
Company,  (with  other  notes  together  amounting  to  more  than 
$1,000,)  to  secure  a  precSxisting  indebtedness  of  $6,800,  no 
part  of  which  has  been  paid,  aifd  that  the  plaintiffii,  in  the  usual 
course  of  business  and  before  its  maturity,  discounted  it  for 
Concklin  &  Company. 

The  Judge  did  not  find  any  facts  constituting  a  defense  either 
total  or  partial,  had  the  note  been  held  by  theK]!oropany  when 
it  became  due,  and  had  the  suit  been  brought  by  the  Company 
instead  of  these  plaintiff. 

From  the  terms  of  the  first  conclusion  of  law,  we  think  he 
dismissed  the  complaint  on  the  idea  that  the  terms  of  the  indorse- 
ment were  restrictive  in  such  sense,  that  Concklin  &  Company 
could  not  have  maintained  an  action  upon  it;  that  by  reason  of 
the  terms  of  the  indorsement  they  could  not  transfer  it  so  as  to 
give  such  a  title  to  it  or  interest  in  it,  to  their  indorsees — that  an 
action  can  be  maintained  upon  it  by  the  latter.  In  determining 
the  question  of  the  plaintiffs'  right  to  recover,  so  fitr  as  that 
light  depends  upon  the  character  of  the  indorsement  alone;  it 
must  be  borne  in  mind  that  there  is  no  obstacle  to  a  recovery 
under  the  Code  created  by  the  fact  that  a  bill  or  note  is  not 
indorsed  at  all.  An  action  since  the  Code  must  be  brought  in  the 
name  of  the  actual  party  in  interest,  even  though  the  instrument 
sued  on  be  not  negotiable,  yet  if  it  has  been  transferred  and  de* 
hvered  to  a  party,  either  absolutely  upon  a  sale  of  it,  or  as  secu- 
rity, such  party  may  sue  upon  it  in  his  own  name.  (Code,  §  111.) 

A  valid  transfer  may  be  made  orally,  by  a  mere  delivery, 
without  writing.  {Briggs  v.  Dorr,  19  J.  R.,  95 ;  Ford  v.  JStuari, 
id.,  342 ;  Hastings  v.  McKinley,  1  E.  D.  Smith,  278 ;  Savage  v. 
Bemer,  12  How.  Pr.  R.,  166.) 
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In  80  &r  83  the  plaintifiQs'  right  to  leoover  depends  upon  the 
nature  and  extent  of  their  interest  in  the  note  in  soit^  and  on  that 
alone ;  their  right  to  reoover  would  be  clear.  It  follows  that 
unless  their  position  is  worse  by  reason  of  the  terms  of  the 
indorsement,  than  it  would  be  if  there  were  no  written  indorse* 
ment  of  it ;  the  terms  of  the  indorsement  form  no  answer  to  their 
right  to  sue  and  recover.  In  Sigcumey  y.  Lloj^d,  (8  Bam.  &  Cress., 
622,)  on  which  the  defendant  lelies  as  an  audiority  that  the  plain- 
tiff cannot  recover,  Lord  Tentebden,  Ch.  J.,  said,  that  if 
bankers  or  others  take  a  bill  so  indorsed,  "  they  take  it  at  their 
peril,  and  must  be  bound  by  the  state  of  the  account  between 
those  parties ; "  that  is,  between  the  parly  making  the  restrictive 
indorsement,  and  the  party  who,  by  it,  is  to  receive  payment,  for 
the  use  of  the  party  so  indorsing.  The  cases  of  ^S^  v.  PrescoO, 
1  Atk.,  247 ;  Andier  v.  The  Bank  ofEngh/nd,  Doug.,  6S7 ;  TreiOtd 
V.  JSamndon,  8  Taunt,  100 ;  Wilson  v.  Holmes^  548,  supra  ;  all 
proceed  upon  the  principle  that  the  party  so  indorsing,  will  prevent 
a  third  person  from  acquiring  an  interest  in  the  bill  which  can 
defeat  the  purpose  of  such  indorsement.  Story  in  his  Treatise  on 
Bills  of  Exchange,  uses  this  language :  So,  if  a  bill  should  be 
indorsed,  "  The  within  to  be  credited  to  A.  B.,"  or  "  Pay 
the  within  to  A.  B.  for  my  use,"  (8  Bam.  &  Cress.,  622 ;  and 
SBing.,  525;)  or  **Pay  the  witiiin  to  A.  B.  for  the  use  of  C. 
D."  (  TreuM  v.  Barandor^  8  Taunt,  100,)  it  would  be  deemed 
a  restrictive  indorsement,  so  fiar  as  to  restrain  the  negotiability, 
except  for  the  very  purposes  indicated  in  the  indorsement  In 
every  case  therefore,  although  the  bill  may  be  negotiated  by  the 
indorsee,  yet  every  subsequent  holder  must  receive  the  money 
subject  to  the  original  designated  appropriation  thereof;  and  if  he 
voluntarily  assents  to,  or  aids  in,  any  other  appropriation,  it  will 
be  a  wrongful  conversion  thereof  for  which  he  will  be  hdd  res- 
ponsible." (Id,  p.  234,  §  211.) 

Upon  the  facts  found  upon  evidence  given  without  objection, 
it  is  clear  that  the  Insurance  Company  transferred  the  note  to 
C!oncklin  k  Company  to  enable  the  latter  to  collect  it  and  apply 
the  amount  of  it  on  demands  of  the  latter  against  the  Company. 
Sustaining  this  action  will  give  effect  to  the  intent  of  the  partiei^ 
and  will  work  no  injustice  to  either  of  them. 
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It  nutj  be  farther  observed,  that  the  indorsement  made  upon 
the  note  does  not  designate  any  one  as  the  person  to  whom  pay- 
ment is  to  be  made. 

It,  therefore,  indicates  an  intent  that  payment  should  be  made 
to  any  lawful  holder  of  it 

But,  considering  the  &ots  proved  and  found,  it  is  difficult  to 
infer  that  the  Company  had  any  definite  design,  or  intended  to 
accomplish  any  pi^cular  purpose,  in  using  this  form  of  indorse- 
ment. 

It  is  found  as  a  &ct  that  this  *'  was  the  usual  printed  form  used 
by  the  Company  in  all  cases  where  notes  were  transferred  by 
them  for  any  purpose,"  whether  "  discounted,  sold,  deposited  for 
collection,  or  otherwise  disposed  of." 

On  such  a  state  of  facts  it  is  not  a  forced  inference  that  the 
words,  "  for  account  of  the  Atlas  Mutual  Insurance  Company, 
Geo.  H.  Tracy,  Sec.,"  were  used  to  express  the  idea  that  tliis 
indorsement,  by  the  Secretary,  was  on  account  and  by  authority 
of  the  Company^ 

It  is  absurd,  as  it  seems  to  us,  to  hold  that  such  an  indorse- 
ment made  upon  a  note,  at-  the  time  of  a  transfer  and  upon  an 
absolute  sale  of  it,  can  be  supposed  to  have  been  intended  to 
notify  the  world  that  the  Company  continued  the  owner  of  it^ 
and  that  no  subsequent  holder  could  acquire  a  title  to  it  valid  as 
against  the  Company. 

It  is  obvious,  from  the  testimony  of  Tracy,  the  Secretary, 
and  the  facts  found  import,  that  the  only  intent  and  object  of 
Ae  Company  in  using  this  form  of  indorsement  was  thereby  to 
make  the  note  n^otiable,  and  not  to  restrict  its  farther  negotia- 
bility. 

We  conclude,  therefore,  that,  upon  the  &cts  as  found,  there  is 
nothing  in  the  terms  of  the  indorsement,  and  the  motive  for 
resorting  to  the  form  used,  interfering  with  the  plaintifb'  right 
to  recover ;  and  that,  upon  the  facts  found,  even  if  the  indorse- 
ment or  transfer  had  been  made  without  writing,  and  by  delivery 
only,  the  plaintiffs  would  be  entitled  to  recover. 

No  other  objection  to  the  plaintiff'  right  to  recover  is  sug- 
gested, except  that  there  was  no  previous  resolution  of  the 
Company  authorizing  the  transfer,  and,  therefore,  Concklin  k 
Company  acquired  no  title. 
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Although  the  Judge  found  "  that  there  was  no  resolution  of 
the  Board  of  Trustees  of  said  Company  authorizing  the  saii 
transfer/'  yet  he  has  also  found  that  it  ''  was  delivered  bj  the 
said*  Atlas  Mutual  Insurance  Company  to  Messrs.  Conddin  k 
Co.,  as  security  for  a  preexisting  indebtedness  of  said  Company 
to  said  Concklin  &  Ca,  to  the  amount  of  $6,800,  no  part  of  which 
has  been  paid."  That  the  Company  was  authorized  by  law  "to 
receive  the  note  in  suit,  and  also  to  negotiate  and  transfer  the 
same,"  and  that  the  mode  of  indorsing  it,  in  the  present  instance, 
'^  was  the  usual  printed  form  used  by  said  Company,  in  all  cases 
where  notes  were  transferred  by  them  for  any  purpose." 

According  to  the  testimony,  this  and  other  notes  were  trans- 
ferred ^'  as  security  in  part  for  a  previous  loan  and  in  part  for 
the  amount  of  a  note  made  by  the  Company  and  due  that  day, 
and  for  another  note  made  by  the  Company  and  held  by  Conck- 
lin &  Co.,  and  not  then  due ;  the  whole  amount  of  sidd  indebt- 
edness was  6,800. 

The  amount  of  the  loan  made,  was $2,000  00 

Amount  of  note  due, 2,659  IS 

Amount  of  note  not  due, 1,641  16 

$6,800  29." 

On  such  proo&  as  were  given,  or  on  such  a  state  of  facts  as  is 
found  to  exist,  the  defendant  having  no  defense  except  the  al- 
leged insufficiency  of  the  plainti£&'  title ;  and  it  not  appearing 
that  the  plaintiff'  title  is  questioned  by  the  Company,  or  that 
there  are  any  creditors  of  the  Company  to  question  it,  we  think 
judgment  should  have  been  given  for  the  plaintiff  {AspinwaU 
V.  Meyer,  2  Sandf.  S.  C.  R,  180 ;  8  Comst.,  290.) 

This  case  holds,  that  such  a  Company,  not  being  insolvent, 
may,  in  the  ordinary  prosecution  of  its  business,  if  not  possessed 
of  ready  cash  to  pay  demands  against  it,  transfer  their  notes  to 
their  creditors,  "upon  the  indorsement  of  the  Company,  the 
creditor  giving  time  until  the  securities  matured." 

Brower  v.  Hdrbeck,  (5  Seld.,  589,)  decides  nothing  in  conflict 
with  it. 

What  may  be  the  rights  of  the  parties  upon  such  facts  as  a 
future  trial  may  establish,  is  at  present  but  a  matter  of  mere  con- 
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jecttire,  and  is  wholly  foreign  to  any  consideration  that  can  pro- 
perly influence  the  decision  of  this  appeal  If  the  indorsement  in 
this  form  was  used  for  the  mere  purpose  of  making  the  note  negotia- 
ble, and  was  the  form  in  which  its  paper  was  uniformly  indorsed, 
it  is  by  no  means  clear  that  persons  who  had  been  in  the  habit 
of  discounting  the  notes  of  this  Company  forit^  on  indorsements 
in  this  form,  would  not  be  entitled  to  be  treated  as  lonajide  hold- 
ers, if  they  discounted  such  a  note  in  the  usual  course  of  busi- 
ness for  full  value  paid  for  it;  if  they  had  no  notice  of  any 
defects  in  the  title,  beyond  such  as  the  terms  of  the  indprsement 
might  imply  or  suggest 

The  judgment  must  be  reversed,  and  a  new  trial  granted.    The 
plaintJflH^  costs  of  the  appeal  to  abide  the  event 


GsoBas  K  Chass,  Plaintiff  and  Bespondent^  v.  Robert  Hogan, 

Defendant  and  Appellant 

L  Where  by  written  contract  between  C.  and  H.,  dated  September  IS,  1856, 
H.  agreed  to  sell  a  lot  of  land  and  loan  and  advance  money  to  C,  to  aid  in 
erecting  a  houae  on  the  lot,  and  G.  agreed  to  buy  the  lot  at  a  price  named, 
and  erect  and  complete  the  house  by  a  specified  day,  and  pay  such  price 
and  advances  with  interest  by  an  agreed  day,  and  it  was  also  agreed  that 
if  O.  &iled  to  complete  the  house,  or  if  the  diligent  prosecution  of  the  work 
was  suspended  for  ten  days,  H.  might  sell  at  public  or  private  sale  all  the 
interest  of  C.  in  the  pr^nises,  and  apply  the  proceeds  to  pay  the  expenses 
of  the  sale,  and  any  amount  due  or  to  become  due  to  H.,  for  or  on  account 
of  said  premises;  but  that  H.  should  give  0.  ten  days'  notice  in  writing  of 
his  intention  to  make  such  sale ;  and  G.  in  February,  1857,  ceased  to  pro- 
ceed further  in  the  erection  of  said  building ;  a  notice  dated  April  15th,  and 
served  April  17th,  that  after  ten  days  from  the  date  of  the  notice,  such  sale 
would  be  made  at  public  auction,  is  not  sufficient  to  uphold  a  sale  at  auction 
made  May  12th,  1857,  nor  a  private  sale  made  June  Ist^  1858.  (Bobwobth, 
Ch.  J.) 

2.  HAi,  that  G.  was  not  entitled  on  such  a  state  of  facts  to  a  judgment  per- 
mitting him  to  proceed  with  the  contract  and  complete  the  house. 

3.  Nor  to  a  judgment  for  the  difference  between  the  value  of  the  materials 
used  and  labor  expended  by  G.,  in  the  partial  erection  of  the  house,  and  the 
sum  which  H.  had  loaned  and  advanced  to  him. 
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4.  That  the  damage  caused  to  the  building  by  its  exposure  to  the  elements  in 
its  unfjiished  state,  must  be  borne  by  0.,  and  not  by  H. 

5.  C,  having  &iled  without  excuse  to  do  the  acts  which  by  the  oontnct 
would  alone  entitle  him  to  a  conveyance  of  the  land,  cannot  recover  any- 
thing for  the  labor  done  and  materials  used  in  the  partial  erection  of  the 
building.  (Robbbtson,  J.) 

6.  The  true  equitable  rule  is,  to  credit  G.  with  the  value  of  the  premises  u 
they  stood,  when  H.  sold  them  and  charge  him  with  the  contract  price  and 
interest  to  that  lime  and  with  the  loan-advances^  and  interest  to  the  same 
date.  (BoawoRTH,  Gh.  J.) 

(Before  Bosworth,  Gh.  J.,  and  Hobebtsor,  J.) 

Heard,  February  2l8t;  decided,  March  24th,  1860. 

This  is  an  appeal  by  the  defendant  from  a  judgment  rendered 
on  a  trial  had  November  9, 1868,  before  Mr.  Justice  Slossok 
without  a  jury. 

The  complaint  states  that  Hogan  on  the  18th  of  September, 
1856,  owning  in  fee  a  lot  on  Thirty-Ninth  street  near  Madison 
avenue,  New  York  City,  by  a  written  and  sealed  contract  of  that 
date  signed  by  him,  and  the  plaintiff  Chase,  agreed  to  seU  the  lot 
to  the  plaintiff  for  $5,000,  who  agreed  to  buy  the  same  at  that 
price,  and  build  thereon  and  complete  prior  to  the  first  of  May  then 
next,  a  four-story  house  in  every  respect  equal  to  a  designated 
pattern  house.  That  Hogan  should  advance,  at  designated  stages 
of  the  work,  specified  sums,  in  all  $2,500,  and  in  twelve  several 
installments.  The  sixth  advance  of  $250,  was  to  be  made  "when 
the  house  is  enclosed,  roof  tinned,  leaders  are  up  and  coped. 
The  first  five  advances  to  be  made  amounted  to  $850,  and  the 
last  six  to  $1,400. 

That  Hogan,  when  the  house  was  completed,  was  to  oonvey 
the  same  and  the  said  lot,  by  a  warranty  deed  free  from  incum- 
brances, to  Chase,  who  at  the  same  time  was  to  execute  and  de- 
liver his  bond  and  mortgage  of  the  same  premises  to  Hogan,  for 
the  contract  price  of  the  lot  and  the  amount  of  the  advances  with 
interest,  payable  in  three  years  from  September  18,  1856.  That 
said  contract  also  provided,  that  if  Chase  should  Ml  or  negkct 
to  complete  the  house,  or  if  the  diligent  prosecution  of  the  work 
should  at  any  time  be  suspended  for  ten  days,  Hogan  might  in- 
sist on  an  immediate  repayment  of  his  advances,  with  interest 
thereon,  and  might  sell  at  public  or  private  sale,  all  the  estate, 
right,  title  and  interest  of  Chase  in  the  premises ;  apply  the  pn>- 
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oeedfl  to  pay  the  expenses  of  the  sale  and  of  all  claims  and 
demands  dae  or  to  become  doe  to  Hogan,  for  or  on  account 
of  said  premises,  and  that  ihe  surplus,  if  any,  should  be  paid 
to  Chase,  and  tiiat  ^'ihe  said  Hogan  is,  however,  to  give  said 
Chase  ten  days'  notice  in  writing  of  his  intention  to  make  such 
sale." 

The  complaint  also  alleged  that  Chase,  in  pursuance  of  said 
purchase  and  sale^  entered  into  possession  of  the  lot|  and  was 
proceeding  during  the  &U  of  1856,  to  erect  the  house  and  had 
proceeded  to  the  fourth  tier  of  beams,  when  the  winter  weather 
rendered  it  unfit  to  proceed  further  until  spring,  and  had  ex- 
pended in  such  erection,  in  work,  labor  and  materials,  $8,000. 
That  in  April,  1867,  Hogan,  pretending  that  the  ten  days'  dili- 
gent prosecution  of  the  work  had  elapsed,  expelled  Chase,  from 
the  premises,  that  Chase  had  never  rdTused  or  n^lected  to  pro- 
ceed with  the  work,  that  he  was  ready  and  willing  to  proceed 
with  it ;  and  prayed  judgment^  that  Eogan's  omission  to  call  on 
Chase  to  es^ute  an  assignment  of  his  interest  in  the  contract, 
may  be  declared  a  waiver  of  his  right  to  do  so  in  pursuance  of 
any  sale  in  consequence  of  such  suspension  of  the  work,  and 
that  the  contract  might  be  declared  in  fuU  force,  and  that  Chase 
might  be  permitted  to  proceed  with  the  work ;  or  if  it  seemed  to 
the  Court  more  equitable,  that  his  interest  might  be  sold  under 
the  direction  of  the  Court^  and  the  proceeds  applied  as  to  the 
Court  should  seem  just 

The  answer  alleged,  that  Chase  quit  working  on  the  building 
on  or  about  the  23d  of  Februaiy,  1857,  at  which  time  Hogan 
had  advanced  $860 :  that  he  did  nothing  on  the  building  subse- 
quently ;  that  about  the  16th  of  April,  Hogan  gave  notice  of  his 
intention  to  sell  out  Chase's  interest  at  public  auction  in  the  city 
of  New  York,  and  that  it  was  so  sold  on  the  12th  of  May,  1857 ; 
that  a  previous  notice  of  the  sale  was  published  in  the  news- 
papers in  the  city  of  New  York;  that  Hogan  was  the  highest 
bidder  at  the  sale  and  purchased  the  premises  for  $10.  That 
after  such  auction  sale,  Hogan,  on  or  about  the  1st  of  June,  1858, 
agreed  to  sell  the  premises  to  John  B.  Mee  for  $6,600 ;  and  to  loan 
and  advance  to  him  $6,000,  to  aid  in  completing  the  building, 
and  to  convey  the  lot  and  building  to  Mee  and  receive  his  bond 
and  mortgage  for  said  contract  price  and  advances;  that  Mee 
Bosw.— Vol.  VI.  55 
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oommenoed  erecting  and  was  engaged  in  finishing  the  building 
which  he  had  then  nearly  completed,  and  that  it  was  worth  from 
twelve  to  fifteen  thousand  dollars. 

The  Justice  found  the  following  facts : 

1st  That  the  plaintiff  and  defendant^  on  or  about  the  18th 
day  of  September,  1856,  made  the  agreement  in  writing  in  that 
behalf  set  forth  in  the  complaint 

2d.  That  the  plaintiff  thereupon  entered  into  possession  of  the 
lot^  and  commenced  the  erection  of  a  dwelling-house  thereon,  in 
conformity  with  the  said  contract,  and  continued  his  work  there- 
upon until  the  latter  part  of  February,  1857,  when  he  suspended 
such  work. 

After  such  suspension  he  never  resumed  said  work.  The 
building  was  not  roofed  when  Chase  left  it;  the  side-walls  were 
about  four  feet  below  the  fourth  tier  of  beams ;  the  rear  wall 
was  level  with  the  third  tier  of  beams ;  the  front  basement  was 
up ;  the  cellar  was  about  eight  feet  below  the  curb. 

Before  such  suspension  Chase  had  furnished  material  to  and 
performed  labor  on  said  premises  to  the  amount  of  $8,040.88, 
which  includes  $265  for  services  of  Chase  personally — and  no 
more. 

Intermediate,  the  making  of  the  agreement  and  the  suspenaon 
of  the  work,  Hogan  had  advanced  to  Chase  under  such  agree* 
ment;  divers  sums,  amounting  in  all  to  $850. 

8d.  On  the  17th  day  of  April,  1857,  Hogan  served  upon  Chase 
a  notice,  of  the  date  of  April  15, 1857,  that  he  should,  after  ten 
days  from  that  date,  sell  at  public  auction  all  the  estate,  right, 
title,  and  interest  of  Chase  in  the  contract,  if  he  did  not,  before 
the  expiration  of  the  said  ten  days,  repay  and  reimburse  Hogan 
for  all  the  money  he  paid  out  on  the  contract,  together  with  in- 
terest and  other  charges  incurred. 

4th.  That  after  the  service  of  this  notice  on  Chase,  Hogan 
caiised  a  notice  of  such  sale  to  be  published  in  two  daily  news- 
papers, viz.,  in  the  Morning  Courier  and  New  York  Enquirer^  and 
the  Evening  Post 

Such  notice  was  printed  in  the  Evening  Post  on  the  6th,  6tfa, 
7th,  8th,  9th,  10th  and  11th  days  of  May,  1857,  and  in  the  other 
of  said  newspapers  on  the  6th  to  12th  days  in  May,  1857,  both 
inclusive. 
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That  on  the  12th  day  of  May,  1857,  at  the  time  in  such  notice 
last  named  mentioned,  all  of  the  estate,  right,  title  and  inteieat 
of  Chase,  in  and  to  said  premises,  was  put  up  at  auction  for  sale 
by  E.  H.  Ludlow,  auctioneer,  in  aooordimce  with  such  notice,  and 
was  struck  down  to  Hogan  for  ten  dollars,  he  being  the  highest 
bidder,  and  that  being  the  highest  sum  bidden  for  the  same. 

6th.  That  Hogan,  on  the  1st  day  of  June,  1858,  made  a  writ* 
ten  agreement  with  John  B.  Mee,  respecting  said  premises,  by 
which  Hogan  agreed  to  sell  and  Mee  agreed  to  buy  the  said  lot 
of  land  for  the  sum  of  six  thousand  five  hundred  dollars. 

Mee  promised  and  agreed  to  proceed  fbrthwith  to  erect  on  said 
lot  one  four-stoiy  house ;  said  house  to  be  finished  within  six 
months  firom  the  date  thereof. 

H(^an  covenanted  to  loan  and  advance  to  said  Mee,  to  aid  in 
the  erection  of  said  house,  the  sum  of  five  thousand  dollars,  in 
designated  installments,  as  the  work  progressed. 

Hogan  further  covenanted,  that  when  the  said  house  was  com* 
pleted  he  would  deliver  to  Mee,  or  his  assigns,  a  warranty  deed 
of  the  lot,  free  and  dear  from  all  taxes  and  assessments  to  the 
date  hereof  and  Mee  agreed  simultaneously  to  execute  and 
deliver  to  Hogan  his  bond,  secured  by  mortgage  on  the  premises, 
for  the  price  of  said  lot,  and  also  for  the  several  sums  loaned  and 
advanced  thereon,  bearing  even  date  with  such  agreement ;  said 
bond  to  be  payable  on  or  before  three  years  firom  the  date  of 
said  agreement 

[This  agreement  contained  a  clause  for  the  sale  of  Mee's 
interest,  similar  to  that  contained  in  the  contract  between  Chase 
and  Hogan.]' 

That  under  such  agreement,  said  Mee  went  into  possession 
of  said  premises,  and  proceeded  to  complete  such  house,  in 
accordance  with  such  contract,  at  a  cost  of  about  ten  thousand 
dollars. 

Bth.  After  the  plaintiff  had  ceased  work  on  said  building,  and 
intermediate  that  date  and  the  date  of  the  aforesaid  contract  with 
John  B.  Mee,  the  said  building,  by  reason  of  exposure  in  its 
partially  finished  state  to  the  action  of  the  elements,  sustained 
da^nages  to  the  amount  of  over  one  thousand  dollars. 

Upon  these  &cts,  the  said  Justice  determined  as  matter  of  law, 

follows : 
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1st  The  plaintiff  is  not  entitled  to  a  judgment  for  specific 
performance  of  the  said  contract 

2d  By  the  public  auction  sale  the  defendant  Hogan  acquired 
no  right,  and  the  plaintiff  Chase  was  not  divested  of  his  right, 
title,  interest,  or  estate  in  said  premises. 

(To  which  said  finding  and  conclusion  of  law,  drfendant  then 
and  there  excepted.) 

8d  B  J  the  private  sale  to  John  B.  Mee,  the  plaintiff  was  not 
divested  of  his  estate,  right,  title  or  interest  i^  said  premises. 

(To  which  said  finding  and  conclusion  of  law,  defendant  then 
and  there  excepted.) 

4tL  The  plaintiff  is  entitled  to  recover  in  this  action  firom  the 
defendant  the  difference  between  the  aforesaid  sum  of  $8,040.88, 
less  $266  for  services  of  plaintiff^  and  the  sum  of  $850,  amount 
of  money  which  the  defendant  had  advanced  to  said  plaintiff,  as 
aforesaid,  in  accordance  with  the  terms  of  such  contract — sach 
difference  being  the  sum  of  $1,925.88. 

(To  which  said  finding  and  conclusion  of  law,  the  defendant 
then  and  there  excepted.) 

-  StL  The  defendant  is  not  entitled  to  interest  upon  the  con* 
tract  price  of  the  lot  to  plaintiff,  viz. :  $5,000,  nor  upon  the 
severed  sums  advanced  to  plaintiff  by  defendant  under  the  con* 
tract)  nor  to  an  allowance  for  the  damages  caused  to  the  building 
by  reason  of  its  exposure  to  the  action  of  the  elements,  after  he 
ceased  work  upon  it 

(To  which  said  finding  and  conclusion  of  law,  defendant  then 
and  there  excepted.) , 

The  Judge,  at  Special  Term,  accompanied  his  decision,  with 
the  following  opinion : 

Slosson,  J.  By  the  terms  of  the  contract  the  house  was  to 
be  fully  completed  before  the  1st  day  of  May,  1857. 

When  completely  finished,  the  plaintiff  was  to  have  a  deed. 

If  he  neglected  to  complete  it^  or  neglected  to  prosecute  the 
work  for  ten  days,  the  defendant  was  entitled  to  insist  on  the 
immediate  repayment  of  all  the  advances  he  should  have  made, 
with  interest,  and  was  authorized,  in  such  case,  to  sell,  at  public 
or  private  sale,  all  the  estate,  right,  title  and  interest  of  the  plain- 
tiff in  the  premises,  on  giving  ten  days'  notice  in  writing  of  his 
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intention  SO  to  do,  the  prooeeds  of  sale  to  be  applied  to  the  defend* 
ant's  reunborsements,  and  the  sorplas,  if  any,  to  be  paid  to  the 
plaintiff 

The  plaintiff  suspended  work  on  the  honse  in  the  latter  part 
of  February,  1867- 

On  the  16th  day  of  April  the  defendant  gave  him  a  written 
notice,  that  i^  within  ten  days  firom  that  date,  he  did  not  repay 
the  moneys  he  had  advanced  on  the  contract,  widi  interest  and 
chaiges,  he  would,  after  the  expiration  of  the  ten  days,  sell  all 
his  right,  title  and  interest  in  the  contract  at  public  auction. 

The  plaintiff  having  dcme  nothing,  the  defendant  publicly 
advertised  the  property  for  sale  at  auction,  by  an  advertisement^ 
admitted  to  have  been  published  in  the  pubUc  papers  for  six  or 
seven  days. 

At  the  sale,  the  defendant  became  the  purchaser  for  $10. 

On  the  first  day  of  Jnne,  1868,  the  defendant  contracted  to 
sell  the  premises  to  Mee,  and  to  advance  him  $6,000  towards 
the  erection  of  a  house  thereon,  npon  the  completion  of  which 
he  was  to  give  him  a  deed  of  the  premises.  Mee  thereupon 
commenced  the  erection  of  the  house,  completing  what  plaintiff 
had  failed  to  do,  with  some  alterations,  and  has  received  a  deed 
of  the  premises,  and  is  in  possession. 

This  action  for  specific  performance  was  commenced  on  the 
16th  day  of  June,  after  the  contract  with  Mee  was  executed. 

The  Court  cannot  now  enforce  the  original  contract  with  the 
plaintiff.  The  plaintiff  wholly  neglected  to  proceed  with  the 
work  after  stopping  it  in  February,  and  the  only  excuse  he  makes 
is,  that  the  severity  of  the  winter  rendered  it  unfit  to  proceed 
until  the  ensuing  spring. 

I  think,  under  tiae  pleadings,  tiiis  should  have  been  proved. 

Even  after  the  notice  in  April,  the  plaintiff  did  not  offer  to 
proceed  with  the  work. 

The  piyrties,  by  their  own  contract,  prescribed  the  mode  in 
which  tiie  plaintiff's  interest  was  to  be  foreclosed  in  case  of  hia 
de&ult. 

This  mode  was  pursued. 

There  is  no  proof,  it  is  true,  that  notice  of  the  day  of  sale 
waB  given  to  tiie  plaintiff;  but  I  do  not  think  the  contract 
called  for  it    After  ten  days'  notice  of  the  intention  to  sell,  the 
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defendant  might,  by  the  terms  of  the  contract,  have  sold  at  pri- 
vate sale. 

But  I  have  great  doubt  whether  he  could  himself  become  the 
purchaser.  The  sale  was  under  the  authority  in  the  contract; 
and  it  is  a  rule  that  an  agent  to  sell  cannot  become  the  buyer. 

The  plaintiff  had  no  equity  to  enforce  the  contract;  but  I  do 
not  think  it  equitable  to  allow  this  purchase  to  foredofle  the 
plaintiff  from  all  right  to  an  account 

I  think  exact  justice  will  be  done  both  parties  by  denying  the 
prayer  for  specific  performance,  but  decreeing  an  account 

Let  an  account,  therefore,  be  taken  of  the  moneys  expended 
by  the  plaintiff,  and  thpee  advanced  by  the  defendant,  in  the 
erection  of  the  house,  and,  if  any  balance  is  found  due  the  plaia* 
tiff  llie  defendant  must  pay  it 

Question  of  costs  reseVvii. 

(4  Kent  R.,  475 ;  Story  on  Agency,  §  211 ;  1  John.  CJh.  R,  870 ; 
4  id.,  669;  18  John.,  869;  21  Barb.,  881;  4  Seld.,  216.) 

E.  P.  CbwJeSj  for  appellant 

The  plaintiff  had  failed  to  perform  his  contract. 

1st  By  neglecting  to  complete  the  house  "  prior  to  the  Ist  day 
of  May,  1857." 

2d.  By  allowing  the  "  diligent  prosecution  of  the  work"  on 
the  premises  to  be  suspended  for  more  than  ten  days. 

It  was,  in  fact,  suspended  from  and  after  February,  1867,  and 
was  never  afterward  resumed. 

8d.  By  abandoning  his  contract  altogether.    And,  therefore, 
•  IL  The  contingency  provided  for  in  the  contract  having 
happened,  the  defendant  was  authorized  to  sell  all  of  the  right, 
title  and  interest  of  the  plaintiff  in  the  premises. 

Such  sale  could  be  eitlier  a  public  or  private  one. 

The  defendant  pursued  the  remedy  given  him  by  contract 

Ist  He  gave  the  notice  which  the  contract  required. 

And  then  caused  the  premises  to  be  sold  at  public  auction. 

Of  this  the  plaintiff  had  notice. 

2d.  The  defendant  sold  at  private  sale  to  John  B.  Mee. 

We  submit  that  by  one,  if  not  by  both,  of  these  sales,  the 
plaintiff  was  divested  of  any  interest  he  might  have  in  the 
premises. 
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The  Court  below  held  the  reyerse  of  this ;  bat  the  defenc 
respectfully  insists  that  — 

IIL  The  first  sale  made  at  public  auction,  on  the  12th  May, 
1867,  at  which  the  defendant  himself  became  the  purchaser,  was 
a  valid  sale,  made  in  strict  compliance  with  the  terms  of  tke 
contract,  and  one  which  the  law  will  uphold. 

The  relation  of  the  plaintiff  and  defendant  was  not  that  of,  nor 
was  it  analogous  to  that  of,  principal  and  agent,  but  was  that  of 
mortgagor  and  mortgagee. 

The  defendant  might,  therefore,  at  the  public  sale  provided 
for  in  the  contract,  become  the  purchaser. 

In  foreclosure  sales  by  advertisement,  under  the  statute,  it  is 
expressly  provided  that  the  mortgagee  may  become  the  pur- 
chaser. (2  R  S.,  p.  546,  §  7.)  And  this  case  comes  fidrly  wiUiin 
that  rule. 

Besides,  by  the  terms  of  this  contract,  by  the  nature  of  the 
case  itself  it  is  to  be  presumed  that  the  parties  contemplated  that 
either  one  might  buy  at  public  sale. 

How,  upon  such  sale,  was  the  plaintiff  to  protect  himself 
unless  he  was  permitted  to  bid? 

The  sale  was  to  be  of  all  the  "  estate^  rights  titk  and  interest " 
of  the  plaintiff  in  the  premises. 

All  which  the  plaintiff  could  realize  upon  such  sale  was,  con- 
sequently, the  balance  left  after  the  payment  of  the  five  thousand 
dollars,  and  defendant's  advances,  with  interest 

So,  too,  unless  the  defendant  could  bid,  he  would  hazard  the 
loss  of  all  his  advances.  He  would  realize  such  loss,  if  a  stranger 
should  purchase  for  a  sum  less  than  what  he  had  advanced. 
Against  such  loss,  the  defendant  could  only  protect  himself  by 
his  bids  at  the  sale. 

If  either  party  could  bid,  he  could  buy,  for  the  right  to  one 
implies  the  right  to  the  other  also. 

If  these  views  are  correct,  they  dispose  of  the  case. 

But  if  the  Court  shall  rule  otherwise,  then  we  submit  that  — 

lY.  The  private  sale  made  to  John  B.  Mee,  on  the  1st  day  of 
June,  1868,  was  a  valid  sale  imder  the  contract 

The  work  on  the  building,  at  the  time  of  this  sale,  on  the  Ist 
June,  1868,  had  been  suspended  for  about  eighteen  months,  for 
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the  work  was  abandoned  in  Febroary,  1857,  and  had  neyer  been 
lesumed. 

^e  contract  provided  for  a  sale  either  publio  or  piLYate. 

The  entire  premises  were  sold  to  Mee,  and  this  sale,  if  pkintiff 
then  had  any  rights  under  the  contract,  disposed  of  tioiem  alL 

The  sale  was  for  six  thousand  fire  hundred  dollars. 

If  plainliff  had  any  right  at  this  time,  it  was  to  deduct  from 
this  six  thousand  five  hundred  dollars  the  five  thousand  doUais 
and  interest,  and  defendant's  advances  and  interest,  and  receive 
the  balance. 

Y.  The  plaintiff  cannot  properly  be  allowed  the  amount 
awarded  to  him  against  the  defendant 

The  contract  remains  unperformed  by  the  plaintiffi 

He  abandoned  all  work  under  it  in  February,  1857. 

In  April,  1867,  defendant  gave  notice  of  his  contemplated  sale. 

The  plaintiff  did  not  then  either  proceed,  or  offer  to  proceed, 
with  the  work. 

The  sale  took  place  on  the  12th  May. 

The  plaintiff  never  afterwards  made  any  attempt  to  proceed 
with  the  work. 

Matters  remained  in  statu  quo  £com  Felnuaiy,  1867,  down  to 
June,  1868,  plaintiff  doing  nothing,  and,  except  as  above  stated, 
not  offering  to  do  anything. 

The  property  meantime  was  suffering  firom  the  action  of  the 
elements  upon  an  unprotected  half-finished  house. 

The  terms  of  the  contract  had  therefore  been  violated  by  the 
plaintiff  in  these  particulars. 

1st.  By  the  contract  he  was  not  to  suspend  the  construction 
of  the  building  at  any  time,  for  a  period  of  ten  days. 

This  covenant  he  fidled  to  keep. 

2d.  He  was  to  complete  the  building  prior  to  the  Ist  June, 
1867. 

8d.  He  abandoned  his  contract  altogether. 

Now,  what  was  the  effect  of  this  violation  of  the  contract,  as 
regards  the  building  itself  7 

The  Court  found  that  by  reason  of  being  left  in  an  unpro- 
tected state,  damage  was  done  to  the  building  to  over  $1,000. 

This  damage  was  the  direct  result  of  the  plaintiff's  violation 
of  his  contract 
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Bat  by  tbe  prinGiple  oa  which  the  judgment  is  boBed,  all  this 
loss  is  made  to  fi^  upon  the  defendant 
.  We  subtnit  that  this  is  not  equitable. 

We  submit  that  the  damage  caused  by  this  neglect  should  be 
chargeable  to  the  plaintiff  and  not  made  to  &31  on  the  defendants 

If  neither  of  those  sales  was  legal,  then  upon  no  principle 
can  plaintiff  be  entitled  to  a  recovery,  unless  it  be  upon  the 
ground  that  defendant,  by  going  into  possession,  has  made  him* 
sdf  liable  to  account  the  same  as  if  he  had  l^ally  sold  plaintiff's 
interest  in  the  premises,  in  the  manner  provided  for  by  the  con^ 
tract. 

The  true  rule  for  determining  the  extent^  in  such  case,  of  the 
defendant's  liability,  would  be  to  detennine  the  actual  value  of 
the  plaintiff's^ ''estate,  right,  title  and  interest  in  the  premises " 
at  the  date  of  the  defendant's  actual  reentry — and  from  that 
sum  to  deduct  the  amount  due  by  plaintiff  to  defendant — giving 
the  plaintiff  such  balance,  if  any. 

The  judgment  should  be  reversed. 

W.  H.  NoTthrup^  for  respondent 

L  Hogan  was  to  sell  the  lot  to  Chase  for  $5,000,  and  make 
him  certain  advances.  He  claims  in  his  answer  to  have  paid 
him  $860,  tod  alleges  that  he  sold  (and,  of  course,  as  the  agent 
of  Ohnse)  thcf  house  and  lot  to  Mee  for  $6,600,  which  with  the 
$5,000  advanced  to  him  for  the  erection  of  the  house  on  said  lot 
of  land,  of  the  value  of  from  $12,000  to  $15,000,  to  which  add 
value  of  lot^  $5,000,  and  there  will  be  due  Chase  more  than  he 
has  recovered  judgment  for,  without  allowing  Chase  any  credit 
for  the  $8,000,  expended  by  him. 

n.  Chase  has  never  been  deprived  of  his  title  by  notice  and  sale. 

1.  The  notice  contemplated  by  the  contract  was  never  givto 
to  Chase.  It  requires  Chase  to  repay,  while  the  contract  only 
authorizes  notice  of  ten  days  to  proceed  with  work,  and  in  de- 
&ult  thereof  to  sell  and  account  to  plaintiff 

The  notice  dated  15th  April,  is,  that  ten  days  from  that  date, 
Hogan  would  sell,  &c. ;  but  the  proof  shows  it  was  served  on 
17ti  Aprilj  being  only  eight  days'  notice. 

2.  The  property  was  bid  in  by  Hogan,  who  acted  as  Chase's 
agent,  and  hence  Hogan  acquired  no  title  by  the  sale,  even  if  it 
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had  been  regular.  {Ddbson  y.  Bacey^  4  SdcL,  216;  Stoiy  on 
Agency,  §  211,  and  authorities  cited.) 

8.  But  if  Hogan  acquired  anj  title  bj  sale,  by  himself  to 
himself  it  was  only  as  trustee  for  Chase.  Lees  y  NvMaU;  (1  Bim 
&  Myl.  58 ;)  Willard's  Eq.  Jur.,  608,  "No  party  when  he  has  a 
duty  to  perform  in  relation  to  property,  can  purchase  it  and  hold 
it  for  his  own  property."  (  Van  ^pps  y.  Van  Epps^  9  Paige,  241 ; 
Hawky  y.  Oramer^  4  Cow.,  717 ;  4  Kent's  Com.,  488.) 

m.  But  the  defendant  demands  in  his  prayer  to  his  answer,  that 
"  the  plaintiff  be  only  entitled  to  any  amount  expended  before 
such  sale,"  &c. ;  that  is,  the  judgment,  and  the  defendant  cannot 
complain,  as  he  has  all  he  has  asked  for. 

BoBERTSON,  J.  The  Court,  at  Special  Term,  held  that  the  plain- 
tiff was  not  entitled  to  specific  performance  of  the  contract  in 
oontroyersy,  because  he  wholly  neglected  to  proceed  with  the 
work  after  stopping  it  in  February,  1867 ;  in  which  view  I  ftillj 
coincide.  But  it  also  ordered  an  account  to  be  taken  of  the 
moneys  expended  on  the  premises  by  the  plaintiff,  and  the 
moneys  advanced  to  him  by  the  defendant,  the  only  reason  as- 
signed for  which  is,  that  it  was  not  equitable  to  allow  the  sale  by 
the  defendant  to  bar  such  account  This  substantially  converts 
this  action  into  one  for  work  and  labor,  and  money  expended 
with  a  counterclaim  by  the  defendant  for  moneys  advanced, 
which  is  utterly  at  variance  with  any  form  or  direction  given  to 
the  action  by  the  complaint  The  relief  demanded,  although 
somewhat  novel  and  peculiar,  does  not  include  specific  perform- 
ance, to  which  probably  the  plaintiff  did  not  consider  himself 
entitled  any  more  than  the  Court  at  Special  Term  did.  In  his 
demand  for  relief,  the  plaintiff  asks  to  be  permitted  to  proceed 
with  the  contract,  that  is,  the  building  of  the  house,  for  non- 
performance of  which  within  the  time  limited  he  shows  no  ex- 
cuse ;  he  further  prays,  that  it  may  be  considered  in  full  force 
and  effect,  and  that  his  own  interest  in  it  may  be  sold,  and  the 
proceeds  applied  as  the  Court  may  direct ;  also  that  the  defend- 
ant shall  not  have  an  assignment  of  the  plaintiff's  interest  in  the 
contract,  because  he  has  never  asked  for  it,  and  finally  for  any 
relief  to  which  he  may  be  entitled.  The  complaint  does  not 
aver  any  expenditure  on  the  premises  by  the  plaintiff,  other  than 
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that  which  was  declared  by  the  Court  not  to  be  sufficient  to  enti- 
tle the  plaintiff  to  a  specific  performance,  because  not  continued 
to  the  completion  of  tiiie  building;  and  it  is  silent  as  to  anj  sale 
of  the  premises ;  the  allegations  in  the  complaint  and  its  prayer, 
clearly  make  the  action  one  in  equity,  yet  it  is  changed  to  one 
at  common  law,  and  the  defendants  denied  a  trial  by  jury, 
Sottas  T.  Oenm.  (8  Bosw.,  264.) 

I  haye  not  been  able  to  find  any  equity  for  indemnifying  the 
plaintiff  for  his  expenditure.  It  was  held  by  the  learned  Judge, 
at  Special  Term,  that  he  showed  no  legal  excuse  for  fiuling  to 
complete  the  building  by  the  day  by  which  he  had  contracted  to 
finish  it  on  the  land,  to  a  conyeyance  of  which  he  was  entitled 
upon  such  completion,  and  that  in  consequence  of  such  fidlure 
he  was  not  entitled  to  sucli  conyeyance ;  and  I  can  see  no  reason 
why  he  is  entitled  to  be  paid  for  his  work,  any  more  than  to 
haye  such  conyeyance.  He  chose  to  run  the  risk  of  putting  his 
work  on  another  man's  land  on  the  chance  of  getting  a  con- 
yeyance, if  he  completed  a  building ;  his  work  and  materials 
became  part  of  the  freehold ;  and  in  such  case  there  would  eyen 
be  no  consideration  for  a  promise  to  pay  him,  but  such  promise 
was  neyer  made.  It  would  be  a  deyer  mode  for  builders,  to  get 
paid  by  the  owners  of  land  for  as  much  work  as  they  choose  to 
perform  towards  erecting  a  building  on  the  land,  under  pretense 
of  purchasing  it,  they  eyen  borrowing  money  of  the  owners  to 
bay  the  materials,  and  abandoning  the  work  at  any  stage.  For 
all  that  I  can  see,  the  owner  was  debarred,  under  the  account  in 
this  case,  from  erfen  a  claim  for  damages  against  the  plaintiff, 
(which  is  at  the  best  unsatisfactory,)  for  preyenting  the  sale  of  thd 
land  for  six  months,  and  encumbering  it  with  the  ruins  of  a 
partially  finished  edifice.  I  cannot  understand  how  such  a  right 
oould  be  made  to  depend  upon  the  sale  of  the  land  by  the 
defendant,  unless  the  Court  could  go  still  further  and  adjudge 
that  the  plaintiff  should  be  put  in  possession  of  the  land  and 
retain  it  until  he  chose  to  finish  his  work. 

The  Court,  at  Special  Term,  seems  to  haye  put  the  plaintiff's 
right  to  recoyer  upon  the  ground  that  the  contract  had  not  been 
terminated,  or  the  plaintiff's  interest  or  right  foreclosed  by  the 
sale  to  the  defendant,  or  to  Mee,  and  to  haye  tacitly  conceded 
that  If  it  had  been,  the  plaintiff  would  haye  had  no  right  to 
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recover  for  his  wotk  and  money ;  as  I  have  not  been  able  to 
discover  the  basis  of  that  right,  which  was  not  furnished  in  the 
opinion,  I  cannot  very  well  see  how  the  termination  of  the  con- 
tract conld  afifect  it  But  it  is  evident  that  the  Court  considered 
the  contract  as  still  running  between  the  parties  for  some  pur- 
poses, but  not  for  others ;  it  may  be  that  it  looked  upon  the  rales 
by  the  defendant  as  a  voluntary  hindrance  by  hiiji  to  the  com- 
pletion of  the  contract  by  the  plaintiff  and  as  such,  gave  the 
latter  a  right  to  recover  for  what  he  had  done ;  but  such  hinr 
drance  never  was  interposed  until  after  the  work  ought  to  haye 
been  finished  according  to  the  contract,  and  the  Court  held  the 
fitilure  to  go  on  with  it  debarred  the  plaintiff  from  a  right  to  a 
specific  performance*  Surely,  if  the  plaintiff  is  not  entitled  to  a 
specific  performance  because  he  has  not  performed  his  part  of 
the  contract,  and  such  non-performance  has  not  arisen  £x>m  any 
obstacles  of  the  defendant,  he  is  not  entitled  to  recover  for  what 
he  has  done  in  part  performance. 

But  the  plaintiff  has  debarred  himself  from  any  compensation 
for  the  work  he  did,  for  the  same  reason  as  he  excluded  himself 
&om  a  specific  performance.  The  building  of  the  house  by  the 
time  fixed,  was  part  of  the  essence  of  the  contract :  there  can  be 
no  distinction  between  this  and  any  other  contract  for  building 
by  a  fixed  time.  The  plaintiff  agreed  to  take  a  conveyance  of 
the  land  and  build  the  house  for  $5,000,  and  give  a  mortgage 
when  the  house  was  built  both  for  that  sum  and  any  further  loan 
made  him  by  the  defendant  On  such  a  mixed  contract,  is  time 
of  no  consequence  ?  Is  the  defendant  to  be  <|iprived  of  the  xxae 
of  his  land  during  the  period  set  apart  for  building,  and  left  at 
the  end  of  that  time  with  his  land  just  as  it  was,  while  the  plain- 
tiff is  to  be  at  liberty  at  any  time  to  come  in  and  oSer  to  do  the 
work  ?  All  the  cases  in  which  time  has  been  held  to  be  imma- 
terial have  been  those  where  nothing  appeared  on  the  fiboe  of 
the  contract  to  show  tiiat  it  was  otherwise ;  and  no  authority  has 
been  furnished,  nor  have  I  been  able  to  find  any,  in  whidi,  on 
such  a  contract,  where  the  objects  are  twofold — to  sell  the  land, 
have  it  improved  in  a  special  mode  by  a  certain  day,  then  lend 
the  purchase-money  and  additional  advances  upon  the  security 
of  such  land  so  improved — there  is  no  distinction  between  it  and 
a  failure  to  perform  in  any  other  particular ;  that  time  is  to  be 
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disregaidecL  If  any  abandonment  by  the  plaintiff  of  the  con- 
tract was  necessary  to  preclude  bim  £rom  any  claim  under  it,  bis 
reUnquisbment  of  possession  of  tbe  land,  and  n^lect  to  take 
any  steps  in  the  matter  until  fourteen  months  after  tbe  time  for 
building  bad  expired,  was  sufficient  evidence  of  it 

Tbe  learned  Judge,  at  Special  Term,  seems  to  bare  considered 
the  mode  pointed  out  in  the  contract  as  the  only  one  ft)r  fore- 
closing the  plaintiff's  interest,  that  is,  if  this  be  equivalent  to 
terminating  bis  rights.    I  cannot  but  think  the  view  erroneous. 
That  mode  is  not  declared  expressly  to  exclude  all  others,  and 
was  evidently  intended  merely  to  shorten  the  time  during  which 
the  defendant  was  to  be  kept  out  of  possession.    It  contemplates 
that  the  house  was  not  to  be  built  during  the  time  it  was  appli* 
cable,  and  that  it  was  not  intended  to  procure  reimbursement  of 
the  whole  advances,  but  only  part    As  a  separate  remedy,  it 
clearly  could  not  affect  tbe  termination  of  the  plaintiff's  rights 
by  his  neglect  to  perform  the  contract  on  his  part  within  the  time 
fixed ;  and  there  is  no  inconsistency  in  construing  it  as  cumula- 
tive.   If  the  defendant  wanted  the  work  to  go  on,  or  be  reim- 
bursed his  advances  before  the  time  fixed  for  finishing  it  and 
giving  the  mortgage,  he  might  desire  a  summary  method  of  being 
reimbursed.    It  is  not  to  be  assumed  that  be  would  be  able  to 
obtain  price  enough  for  the  land  and  improvements  over  and 
above  the  purchase-money  to  reimburse  his  advances,  or  that  the 
parties  contemplated  that  he  must,  or  else  leave  the  contract  for- 
ever open  until  he  did.    It  was  at  the  plaintiff's  risk,  as  in  every 
similar  building  contract,  if  he  did  his  work  partially,  and  lost 
the  benefit  of  it  by  not  completing  it  within  the  time  fixed,  when 
not  hindered  by  the  other  party.    The  l^al  consequences  of  not 
performing  the  condition  precedent  must  follow,  without  the 
necessity  of  taking  any  steps  to  foreclose  the  delinquent  vendee. 
In  my  view  of  this  case,  the  sales  by  the  defendant  were  of 
his  own  property  divested  of  any  claim  of  the  plaintiff  after  the 
interest  of  the  latter  had  expired  by  his  own  fiiult,  and  even  afiier 
notice  of  bis  neglect ;  which  renders  it  unnecessary  to  examine 
the  validity  of  those  sales,  if  they  were  necessary  to  terminate 
his  interest    But,  in  any  event,  the  judgment  at  Special  Term 
is  incorrect,  because,  if  the  contract  was  still  executory,  tbe 
plaintiff  was  bound  to  have  tendered  performance  and  averred  it 
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in  his  complaint,  or  alleged  some  reason  for  non-perfonnanoe, 
which  he  has  not  done ;  without  which,  no  foundation  is  laid  for 
any  action.  I  do  not  see  why,  upon  the  facts  established  in  this| 
action,  the  defendant  would  not  be  entitled  to  recover  damages 
against  the  plaintiff  for  non-performanceof  his  contract,  in  not  com- 
pleting the  building  in  time.  What  the  amount  of  those  damages 
would  be,  is  immaterial  to  the  question ;  but  I  cannot  conoeiye 
the  right  of  the  plaintiff  to  recover  for  work  partially  performed, 
when  he  is  made  liable  for  not  completing  it,  unless  expieflsly 
provided  for  in  tiie  agreement 

If  this  action  can  be  maintained  in  any  shape,  it  is  dear  the 
defendant  should  be  allowed,  in  diminution  of  tiie  plaintiff's 
claim,  for  the  damage  to  the  building  by  the  weather,  unless  the 
plaintiff  be  confined  to  a  recovery  upon  a  quantum  meruiL 

The  judgment  should  be  reversed,  witii  oosts  to  the  appellant 
to  abide  the  event,  and  a  new  trial  take  place. 

BoswoRTH,  Ch.  J.  The  opinion  accompanying  the  decisioii 
made  at  Special  Term,  is  to  the  effect  that  a  valid  sale  of  the 
plaintiff's  interest  in  the  premises  could  be  made  at  auction, 
and  that  the  notice  of  such  sale  which  was  given,  satisfied  the 
contract  between  the  parties  in  that  behalf.  The  only  reason 
assigned  or  suggested,  why  the  sale  did  not  conclude  the  plain> 
tiff,  is,  that  inasmuch  as  the  sale  was  made  under  an  authority 
created  by  the  contract,  the  defendant  in  making  such  sale  was 
the  agent  of  the  plaintiff,  and  therefore  could  not  bec9me  a  pn^ 
chaser. 

If  all  the  conclusions,  thus  stated,  (except  the  last)  be  coirect, 
then  the  only  question  to  be  considered,  is  the  single  one,  last 
adverted  to. 

The  relations  between  these  parties,  created  by  the  contract  in 
question,  are  essentially  different  fiom  those,  which,  in  the  cases 
cited,  were  held  to  constitute  that  of  principal  and  agent,  between 
the  purchaser  and  the  party  seeking  to  avoid  the  purchase  on  the 
ground  that  it  had  been  made  by  the  agent,  in  his  own  name  and 
on  his  own  account 

In  Bcbsan  v.  Bacey  et  al,  (4  Seld.,  216,)  Dobson  the  mort- 
gagor executed  to  Bacey  the  mortgagee,  a  power  of  attorney 
authorizing  him  as  attorney  of  Dobson  to  sell  and  convey  in  fee 
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the  mortgaged  premises  for  such  consideration  as  he  might  think 
proper,  and  after  retaining  sufficient  to  satisfy  the  mortgage,  to 
pay  one-half  of  the  net  surplus  to  Dobson's  wife. 

In  making  a  sale  under  that  power  of  attorney,  Bacey  sold 
the  property,  of  his  principal ;  and  property  the  fee  of  which  was 
in  the  principal,  and  in  oonyeying  it  acted  in  temrs  as  well  as  in 
fBud  and  law  as  the  attorney  of  Dobson.  It  was  none  the  less  the 
case  of  a  transaction  between  principal  and  agent,  because  Bacey 
had  an  incumbrance  upon  the  property,  the  amount  of  which  he 
was  authorized,  by  the  power  of  attorney,  to  retain  from  the 
proceeds  of  the  sale. 

In  the  present  case,  Hogan  owned  the  lot,  and  the  fee  was  in 
him.  An  executoiy  contract  for  the  sale  and  conveyance  of  it^ 
existed  between  the  plaiutiff  and  the  defendant  The  plaintiff 
oould  not  acquire  a  right  to  a  conveyance  of  it,  except  by  per- 
forming the  contract  on  his  part  That  required  that  the  house 
which  he  agreed  to  erect  on  it,  ''  should  be  fully  completed  prior 
to  the  1st  of  May,  1857."  When  that  time  had  arrived  the 
roof  was  not  on,  and  nothing  had  been  done  on  the  building  sub- 
sequent to  the  latter  part  of  February  previous.  No  &ct  is 
found  or  was  proved,  showing  any  apology,  much  less  a  justifi- 
cation, for  this  marked  failure  of  the  plaintiff  to  perform  on 
his  part  Although  served  on  the  17th  of  April  with  a  notice 
dated  the  15th,  that  all  his  ''  estate,  rights  tide  and  interest  in 
the  contract"  would  be  sold  ''after  ten  days  fix>m  the  present 
date,"  imless  he  repaid  to  the  defendant,  before  the  expiration  of 
said  ten  days,  aU  the  money  which  the  latter  had  advanced  on 
the  contract;  the  plaintiff  did  not  offer  to  proceed  with  the 
work. 

By  th& express  terms  of  the  contract;  it  was  agreed,  that  if 
the  prosecution  of  the  work  of  erecting  the  house  should,  at  any 
time,  "be  suspended  for  ten  days^  then  and  in  such  case,  said 
Hogan  shall  have  the  right  to  insist  on  the  immediate  repayment 
of  all  the  advances  he  shall  have  made,  together  with  the  interest 
thereon."  There  was  a  suspension  of  the  work,  for  nearly  two 
months  prior  to  the  17th  of  April,  1857,  and  on  that  day  Hogan 
required  that  the  money  advanced  should  be  repaid  within  eight 
days  thereafter.  Looking  at  these  provisions  alone,  Hogan  had 
a  right  to  treat  the  contract  as  abandoned  by  the  plaintiff;  and 
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ihe  latter  would  have  no  right  without  Hogan's  consent^  to  act 
further  under  the  c6ntract^  or  to  require  Hogan  to  make  further 
advances. 

But  the  contract  contemplates,  that  even  in  that  event,  the 
plaintiff  should  have  all  the  benefits  which  could  be  realused 
from  a  fiur,  bonaficky  private  sale  of  the  property,  or  from  a  sale 
of  it  at  public  auction,  and  provides  that  Hogan  shall  give  to 
Chase  ''ten  days'  notice  in  writing  of  his  intention  to  make  such 
sale." 

In  making  such  a  sale,  Hogan  would  not  make  a  sale  of  pro- 
perty which,  either  at  law  or  in  equity,  belonged  to  Chase.  The 
fee  of  the  properly  was  in  him.  The  whole  equitable  intsrest 
was  his  to  the  extent  of  the  price  agreed  to  be  paid  for  the  lot) 
and  to  the  extent  of  his  advances  made  thereon.  The  only 
equitable  interest  which  Chase  had,  was  in  any  surplus  that 
might  arise  from  such  sale,  after  satisfying  out  of  the  proceeds 
thereof,  the  amount  of  Hogan's  interest 

If  Hogan  could  not  become  a  purchaser  at  an  auction  sale ;  the 
consequence  would  be,  that  he  might  not  be  able  to  make  anj 
sale,  although  the  contract  was  in  all  respects  a  &vorable  one  for 
Chase. 

The  building  may  have  been  so  negligently  constructed,  and 
have  been  so  much  injured  by  an  inexcusable  exposure  of  its 
walls,  (unprotected,)  to  the  storms  of  inclement  weather  of  the 
winter  season,  that  for  this  reason  alone  no  bidder  could  be 
found  who  would  bid  the  amount  due  to  Hogan. 

He,  probably,  could  not  sell  it  to  himself  at  private  sale.  That 
evidently  was  not  within  the  contemplation  of  the  parties.  If 
no  one  coidd  be  found  who  would  buy  it,  either  at  private  or 
public  sale,  at  a  sum  sujfficient  to  pay  the  amount  due  to  Hogan ; 
then,  contrary  to  the  manifest  intent  of  the  parties,  it  would  be 
impossible  to  terminate  the  interest  of  Chase,  in  the  manner  in 
which  the  parties  agreed  it  might  be ;  if  it  be  law,  that  Hogan 
could  not  become  a  purchaser.  At  the  auction  sale,  after  the 
property  had  been  publicly  advertised  to  be  sold  for  six  succes- 
sive days  in  two  public  newspapers,  no  bidder  could  be  found 
who  would  take  the  property  and  pay  the  amount  due  to  Hogan, 
as  may  be  inferred,  from  the  fact  that  he  bid  only  $10,  and  no  one 
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bid  higber.    It  was  sold  to  Mee  on  the  Ist  of  June,  1858,  as  it 

stood,  for $6,600  00 

The  amount  then  due  to  Hogan,  acoording 

to  the  terms  of  the  contract  with  Chase 

was,  (for  the  lot,) $5,000  00 

Interest  1  year,  8  mos.  and  13  days,  ....       695  97 

Amoxmt  advanced  by  Hogan, 860  00 

Interest  (calculated)  horn  April  17, 1867, 

to  June  1, 1868,, 66  60 

$6,612  67 

It  was  sold  to  Mee  for  less  than  the  sum  due  to  Hogan. 

I  see  nothing  inequitable,  or  that  can  operate  prejudicially  to 
Chase,  by  holding  that  Hogan  is  competent  to  purchase  at  auction 
sale,  when  a  &ii  and  regular  sale  is  made. 

To  allow  him  to  do  so,  adds  one  to  the  number  of  competent 
bidders.  If  the  bids  by  third  persons  amount  to  more  than 
enough  to  pay  the  sum  due  to  him ;  any  increased  bid  made  by 
himself  is  for  the  benefit  of  Chase.  So  too,  if  no  one  will  bid 
anything,  because  unwilling  to  take  the  lot  and  the  unfinished 
bidlding  upon  it  at  a  price  which  will  pay  him,  the  purchase 
of  it  by  himself  is  still  a  purchase  more  beneficial  to  Chase, 
than  any  other  person  can  be  induced  to  make. 

.Therefore,  to  allow  Hogan  to  bid  at  a  regular  and  &ir  auction 
sale,  cannot  be  prejudicial  to  Chase,  while  to  prohibit  it,  may  of 
itself  render  a  sale  in  the  mode  agreed  upon  impossible,  and 
thus  defeat  the  clear  intent  of  the  parties,  and  one  of  the  induce- 
ments to'  the  contract 

It  is  a  case  in  which  the  owner  of  land  agrees  to  sell  and  con- 
vey  it  upon  certain  conditions,  and  to  furnish  means  to  the 
person  contracting  to  buy  it,  to  build  upon  it ;  and  as  an  induce- 
ment to  such  contract,  and  as  part  of  its  terms,  the  parties  agree 
that  if  there  be  a  &ilure  of  the  person  contracting  to  buy,  to  do 
such  acts  as  will  entitle  him  to  a  conveyance,  instead  of  absolutely 
forfeiting  all  right  to  compensation  for  the  improvements  he 
may  have  made;  the  other  may  sell  the  property  in  which  the 
two  are  thus  interested,  either  at  public  or  private  sale. 

K  no  third  person  will  purchase  it  at  either  a  public  or  private 
sale,  and  pay  the  sum  due  to  the  owner  of  the  land,  what  is  he  to 
do?  Must  he  institute  a  suit  and  obtain  a  judgment  for  a  judicial 
Bosw.— Vou  VI.  67 
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flale  and  thus  get  the  privilege  of  becoming  a  purchaser  ?  Most  he 
incur  the  expenses  of  such  a  proceeding,  with  no  chances  of  being 
reimbursed,  except  such  as  may  result  from  a  judgment  against 
his  irresponsible  vendee  ? 

And  is  the  vendee  not  only  to  lose  the  advantage  which  he 
may  derive  from  the  vendor's  higher  bids,  as  competent  and  legal 
bids,  but  is  he  to  be  at  liberty  to  say;  the  contract  cannot  be 
terminated  in  the  mode  we  have  provided,  if  no  one  but  your- 
self will  take  the  property  for  the  amount  due  to  you? 

If  Hogan  had  been  unable  to  find  a  purchaser  at  public  or 
private  sale  who  would  bid  the  sum  due  to  him,  and  for  that 
reason  had  sought  by  action  a  judicial  sale,  there  can  be  no 
doubt  that  he  would  be  allowed  by  the  Court  to  bid  at  such 
sale. 

It  may  be  answered,  I  am  aware,  that  sach  a  sale  would  not 
be  made  by  him,  or  by  an  auctioneer  employed  by  him,  but  by 
an  officer  of  the  Court  And  it  may  be  ui^ged,  that  if  no  one 
at  either  a  public  or  private  sale,  will  purchase  the  property  at  a 
price  which  will  pay  Hogan,  or  for  a  sum  which  he  is  willing  to 
accept;  that  such  a  contingency  was  not  contemplated  by  the 
parties,  and  therefore  has  not  been  provided  for. 

And  if  it  be  conceded,  as  I  think  it  must  be,  that  the  relation 
between  the  parties  was  such  that  he  could  not  sell  to  himself  at 
private  sale ;  then  there  is  much  force  in  the  objection  that  he 
cannot  sell  to  himself  at  auction,  through  an  auctioneer  employed 
by  him,  to  conduct  such  sale. 

That  in  making  the  sale,  he  is  acting  for  Chase  as  well  as  for 
himself,  and  is  selling  the  interest  and  rights  of  Chase  as  well  as 
his  own. 

If  it  be  a  clear  proposition  that  Hogan  had  a  duty  to  perform 
in  relation  to  the  interest  of  Chase,  in  the  contract  in  question, 
which  is  inconsistent  with  the  character  of  a  purchaser  on  his 
own  account  and  for  his  individual  use ;  then  it  is  true  that  his 
purchase  at  the  auction  sale,  did  not  divest  the  interest  of  Chase. 
(9  Paige,  287,  241 ;  4  Kent's  Com.,  438.) 

The  sale  to  J.  B.  Mee  on  the  Ist  of  June,  1858,  would  not  of 
itself  divest  the  interest  of  Chase,  for  the  reason  that  no  notioe 
was  given  to  Chase  of  an  intention  to  sell  at  private  sale.  The 
eontract,  while jt  authorized  Hogan  '*  to  sell  at  public  or  private 
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sale "  declares,  that  "  the  said  Hogan  is,  however,  to  give  said 
Chase  ten  days'  notice  in  writing  of  his  intention  to  make  such  sale.'' 

Conceding  that  Hogan,  after  haying  made  an  ineffectual  sale 
at  auction,  might  subsequently  sell  at  private  sale,  still  he  would 
be  required  to  give  to  Chase  ten  days'  notice  in  writing  of  his 
intention  to  sell  at  private  sale. 

Thus  Chase  woxQd  have  the  opportunity  to  seek  puxchasen, 
and  send  them  to  Hogan,  which  privilege  might  be  valuable  in 
its  results,  whereas  if  the  sale  were  to  be  at  auction,  he  might 
seek  protection  in  attempting  to  procure  the  attendance  of 
bidders,  and  thus  secure  a  sale  at  the  most  fitvorable  price  that 
could  be  procured. 

Assuming  that  the  purchase  by  Hogan  did  not  divest  the 
interest  of  Chase,  it  would  be  the  privilege  of  the  latter  to  daim 
the  benefit  of  the  sale  to  Mee.  (  Hawley  v.  Oramer^  4  Cow.,  717.) 

To  that,  Hogan,  probably,  would  not  object  if  he  could,  as 
that  sale  did  not  produce  enough  to  satisfy  the  amount  due  to 
him  from  Chase. 

But  assuming  that  Chase  is  not  bound  to  abide  by  the  terms 
of  that  sale,  no  matter  that  it  may  have  been  made  in  perfect 
good  fiiith ;  still  he  is  not  entitled  to  any  favor,  and  must  be 
limited  to  his  strict  equitable  rights. 

The  relief  prayed,  that  the  contract  should  be  declared  to  be 
in  force,  and  the  plaintiff  be  permitted  to  execute  it;  it  was 
properly  held,  that  the  plaintiff  was  not  entitled  to.  (HxxUck  v. 
CM,  4  John.  Ch.  R,  559 ;  Bemjidkt  v.  Lynch,  1  id.,  870.) 

The  Court,  at  Special  Term,  held  it  to  be  equitable  to  credit 
the  plaintiff  with  ''  the  amount "  of  the  materials  furnished  to, 
and  of  the  labor  performed  on,  the  building,  and  that  there  should 
be  charged  against  it,  only  the  advances  made  by  Hogan. 

And  it  so  held,  although  it  found  as  a  fact,  that  intermediate 
the  time  when  the  plaintiff  abandoned  his  work  and  the  time  of 
the  sale  to  Mee,  the  building  sustained  damages  to  the  amount 
of  over  one  thousand  dollars,  by  reason  of  exposure  in  its  par- 
tially finished  state,  to  the  action  of  the  elementa 

Although  this  damage  was  caused  by  the  plaintiff's  violation 
of  his  own  contract,  and  without  any  fault  of  the  defendant,  the 
latter  instead  of  the  plaintiff  is  made  to  bear  this  loss.  This  we 
r^ard  as  clearly  inequitable. 
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The  credit  given  to  Chase  bj  the  accounting,  as  ordered,  was 
to  the  extent  of  the  value  of  the  materials  furnished  and  labor 
expended,  without  reference  to  the  question,  what  was  the  value 
of  the  structure  as  it  stood,  which  l^ese  materials  and  this  labor 
had  produced. 

The  true  equitable  rule  is,  to  credit  Chase  with  the  value  of 
the  premises  with  the  building  on  it,  in  the  condition  that  it  was 
when  the  sale  was  made  to  Mee,  and  to  charge  him  with  the  price 
he  agreed  to  pay  for  the  lot  with  interest  from  the  date  of  the 
contract  to  the  time  of  such  sale,  and  with  the  amount  of  Hogan's 
advances  and  interest  fix>m  the  time  they  were  made  up  to  the 
day  of  such  sale. 

K  the  account,  as  thus  stated,  leaves  a  balance  in  favor  of  the 
plaintiff,  Hogan  should  pay  such  balance.  But  if  a  balance 
would  be  due  to  Hogan,  he  should  have  judgment  for  it 

Had  Chase  performed  his  contract,  the  defendant,  by  its  terras, 
would  have  been  entitled  to  a  bond  of  the  plaintiff^  of  the  same 
date  as  the  contract,  conditioned  to  pay  $5,000,  the  price  of  the 
lot|  in  three  years,  with  interest  thereon  semi-annually,  and  also 
to  pay  the  advances  with  interest  at  the  same  date& 

Hogan  should  not  be  placed,  by  the  fault  of  the  plaintiff,  in  a 
worse  condition  than  if  the  latter  had  performed  his  contract 
The  plaintiff  should  not  make  a  profit  out  of  bis  own  neglect 
of  duly  and  the  violation  of  his  own  contract 

The  judgment  should  be  reversed,  with  costs  to  the  appellant 
to  abide  the  event,  and  a  new  trial  be  ordered. 

Ordered  accordingly. 


John  B.  Cubbis,  Plaintiff  and  Bespondent,  v.  Edwabd  P. 
CowLES,  impleaded,  Defendant  and  Appellant 

1.  In  an  action  to  compel  an  attorney  and  counselor  at  law  to  conrey  real 
estate  to  the  plaintiff)  where  it  is  found  that  the  same  was  sold  at  Sheriff"s 
sale,  and  that  the  plaintiff)  at  the  time  of  such  sale,  had  a  lien  thereon  by 
Judgment,  and  was  otherwise  interested  therein,  and  that  the  defendaat 
agreed  with  the  plaintiff)  and  undertook,  as  such  attorney  and  connsrior, 
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prior  to  the  sale,  to  attend  the  said  sale  and  protect  his  interests^  attend  to 
the  redemption  thereof  and  procure  the  title  for  the  plaintil^  and  Buefa 
attorney,  at  such  sale,  bought  the  property  in  his  own  nanie,  and  took  a 
Sherifif's  deed  therefor  after  the  time  for  redemption  expired,  but  refused 
to  convey  to  the  plaintiff;  the  attorney  is  entitled,  as  a  condition  to  Tm^yttig 
8udi  conveyance,  to  be  paid,  not  only  the  amount  of  his  bids  and  other 
advances  to  perfect  such  title,  but  also  a  just  compensation  for  any  profeso 
aional  services  rendered  by  him  for  the  plaintifl^  in  procuring  any  moneys 
for  the  plaintiff  which  it  was  his  duty  to  apply  in  redeeming  the  premises 
and  in  perfecting  the  title  thereto. 

Z  Even  if  it  be  proved  that  he  acted  so  fraudulently  in  the  matter  of  obtain- 
ing the  title  to  the  land  in  question  that  he  thereby  forfeited  his  claim  to 
compensation  for  his  services  in  that  transaction,  he  is  not,  fbr  that  cause, 
to  be  deprived  of  a  just  compensation  for  professional  services  rendered  in 
distinct  proceedings  in  which  no  fraud  is  imputable  to  him. 

3.  Where  he  is  charged  as  trustee  of  the  land,  and  required  to  convey  it  io 
his  client  as  the  equitable  owner,  or  account  for  its  value,  he  is  entitled  to 
be  paid  for  his  reasonable  services  in  perfecting  the  title. 

i.  An  equitable  as  well  as  a  legal  defense  may  be  set  up  as  a  counterclaim. 

5.  Proof  of  a  counterclaim  cannot  be  rejected,  on  account  of  its  being  imper- 
fectly stated  in  the  answer,  where  the  only  olgection  is,  that  it  is  not  stated 
with  sufficient  definiteneas  and  certainty.  The  remedy  in  such  a  case  is  a 
motion  to  make  it  more  definite  and  certain. 

6^  Where  a  fact  is  found,  which  is  not  alleged  in  the  pleadings,  and  the  find- 
ing states  that  its  existence  '^  was  conceded  on  the  argument  on  both  sides,*' 
and  the  case,  in  its  history  of  the  proceedings  at  the  trial,  does  not  show 
that  any, such  admission  was  made,  but  does  show  that  evidence  to  prove 
the  alibied  fact  was  excluded  on  the  appellant's  objection;  whether  such 
feet)  if  essential  to  uphold  the  judgment,  can  be  deemed  to  have  been  estab- 
lished at  the  trial,  guere,  (Per  Bosworth,  Ch.  J.) 

7.  Where  the  complaint  does  not  allege  any  incapacity  of  the  defendant  to 
convey  a  good  title,  nor  that  he  has  sold,  or  in  any  way  disposed  of  the 
land,  and  prays  specially  that  the  defendant  be  compelled  to  convey  it  to 
the  plaintiff,  and  claims  no  other  relief  fi^m  him  in  that  behalf)  and  where 
the  defendant's  conduct  in  the  transaction  is  not  proved  to  be  fraudulent, 
the  plaintiff  cannot  be  permitted  at  the  trial  to  waive  the  relief  prayed,  and 
make  proof  that  the  defendant  has  no  tide,  and  thereupon  charge  him  with 
the  value  of  the  land.  (Per  Robxbtsov,  J.) 

(Before  Bosworth,  Gh.  J.,  and  Robkrtsok,  J.) 

Heard,  February  21st;  decided,  March  24th,  1860. 

John  B.  Currie  is  plaintiff  in  this  action,  and  Edward  P. 
Cowles  and  Wife,  and  tlie  President,  Directors  and  Company  of 
the  Honsatonic  Bank,  are  the  defendants.  The  suit  was  com* 
menoed  October  16, 1856. 
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The  complaint  states  that  William  and  James  Carrie  owned 
the  houses  and  lots,  No.  268  Tenth  street ;  Nos.  181  and  188 
Eleventh  street,  and  No.  68  East  Twenty-Sixth  street,  in  the 
city  of  New  York,  and  being  embarrassed,  assigned  them  to  Gr. 
H:  Hendrickson,  who  contracted  to  sell  them  to  one  Yan  Pelt^ 
and  the  latter  assigned  the  contract  to  the  plaintiff  who  applied 
to  E.  P.  Cowles  "  as  an  attorney  and  counselor-at-law,"  to  obtain  a 
conveyance  thereof  fix)m  Hendrickson.  That  E.  P.  Cowles  pro- 
secutcNi  Hendrickson  and  obtained  a  judgment  for  specific  per- 
formance, and  the  latter,  about  January  4th,  1864,  conveyed 
them  to  tiie  plaintiff 

That  in  the  year  1862,  the  plaintiff,  by  assignment  of  Wm.  S. 
Bright,  administrator  of  John  Bright,  became  owner  of  a  judg- 
ment recovered  in  this,  or  in  the  Supreme  Court,  against  Wm. 
and  Jas.  Currie,  for  about  five  thousand  dollars. 

That  the  Housatonic  Bank  had  a  judgment  against  Wm. 
and  Jas.  Currie  and  one  Stephen  Gunn,  which  was  a  lien  on 
said  houses  and  lota,  prior  to  the  title  of  the  plaintiff  derived 
fix)m  Hendrickson,  and  prior  to  the  lien  of  the  plaintiff's  judg- 
ment 

That  the  Housatonic  Bank  had  issued  execation  on  its  judg- 
ment, and  advertised  said  houses  and  lots  to  be  sold  on  the  28^ 
of  March,  1854.  That  E.  P.  Cowles,  "  so  being  sach  attorney 
and  counsel  of  the  plaintiff  in  the  premises,  undertook  and  pro- 
mised to  attend  the  said  sale,  and  to  represent  the  plaintiff  there- 
at, and  to  fully  protect  the  plaintiff's  interest  in  the  premises," 
in  consequence  whereof  the  plaintiff  did  not  attend  the  sale,  but 
confided  his  interests  relative  thereto,  wholly,  to  said  Cowles. 
That  the  Housatonic  Bank  gave  Cowles  ''  a  power  of  attorney  to 
attend  and  bid  at  said  sale,"  but  gave  it  to  enable  Cowles  to  protect 
their  interests  and  without  expectation  that  he  would  bid  in 
either  of  the  houses  and  lota  for  the  Bank. 

That  Cowles,  at  said  sale,  bid  in  the  houses  and  lots  in  his  own 
name  at  the  aggregate  sum  of  $8,400 ;  and  did  not,  until  after 
this  suit  was  brought,  inform  the  bank  that  he  had  bid  off  or 
held  the  property  for  the  bank.  That  on  the  day  after  the  sale 
Cowles,  by  letter,  dated  March  29th,  1854,  wrote  to  plaintiff 
thus :  "  I  have  agreed  to  sell  to  Jones  for  $5,600.  I  bid  in  the 
property  for  the  Hous.  Bank,  here  to-day,  and  you,  of  course^  are 
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the  redeeming  party ;  and  I  will  send  you  up  papers  to  sign  soon. 
The  Hous.  Bank  judgment  will  be  paid  off  as  follows : 

iBt  My  bid  on  Tenth  stareet^ 91,500 

2d.    "      '^    "  2  houses  in  Eleyenth  street, 900 

3d.    «      "    "  Jones*  house, 1,000 

4th.  Surplus  in  Whaling  foreclosure  case,  just  iibout 2,000 

5th.  On  Harlem  lots,  just  about^ 1,000 

6th.  On  R  R  property  in  Hudson,  less  costs, 2,350 

7th.  Ghinn's  estate,  less  costs,  &c.,  just  about 2,400 

Funds  to  pay  with, $11,150 

Amount  of  Hou&  Bank  judgment^  Sheriff's  fees,  interest^  &a,  say,.     10,750 

Surplus  oyer, : $400 

Over  and  above  all  this  you  will  realize  as  follows,  viz. : 

Fh>m  Alston  judgment^ 4 $3,980 

From  Staples,  say, 4,500 

From  Abner  Jones,  over  and  above  bid, 1,500 

From  Tenth  and  Eleventh  streets  (sure  over  bid), 4,000 

From  Harlem  lots,  at  least  $500,  and  so  up  to  $1,500,  say, 

for  safety, 500 

$14,480 

♦  *  *  "  I  have  labored  at  this  matter,  to  bring  this  amount 
about,  and  have  had  more  difficulties  to  contend  with  than  you 
can  fancy,  but  as  you  could  not  have  helped  me,  I  hare  not  said 
much  about  them.  *  *  *  Now  you  can  breathe  freely,  be- 
cause your  money  is  all  secure,  with  costs,  &c  Hoping,  John^ 
that  you  will  now  feel  perfectly  easy  in  your  boots, 

I  am,  yery  truly,  yours,  &c.'^ 

It  also  states  that  the  remark,  "  I  have  agreed  to  sell  to  Jones 
for  $5,500,"  relates  to  No.  58  East  Twenty-Sixth  street,  and  that 
Cowles  did  sell  and  convey  this  lot  to  Jones  for  $5,600,  and  re- 
ceived the  consideration  money  over  and  above  a  mortgage  of 
$3,000  thereon.  Being  $1,500  more  than  be  bid  for  it 

That  Cowles,  besides  the  receipt  of  this  $1,500,  "  had  other 
moneys  and  securities  in  his  hands  belonging  to  the  plaintiff,*^ 
which,  in  all,  were  enough  to  have  paid  Cowles'  bids  with  inte- 
rest, '^  and  to  have  redeemed  the  said  three  houses  and  lots  in 
Tenth  and  Eleventh  streets." 
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That  Gowles  assured  Iiiin,  that  he  ^'  would  see  that  the  said 
Tenth  and  Eleventh  street  houses  and  lots  should  be  redeemed  for 
said  plaintiJS^  and  the  aforesaid  moneys  and  securities  ^  *  should 
be  applied  for  that  purpose,  and  the  interests  of  the  plaintiff  duly 
and  folly  protected  in  the  premises." 

That  on  the  11th  of  March,  1865,  the  plaintiff  wrote  to  Cowles, 
inq^uiring  if  it  was  necessary  for  him  to  redeem  and  take  title  to 
the  Tenth  and  Eleventh  street  houses  in  twelve  months  £xun  the 
day  of  sale — ''  and,  if  so,  I  want  you  to  inform  me  how  much 
money  is  needed,  above  what  you  have  in  your  hands,  and  by  what 
day  I  must  furnish  you  the  amount"  By  letter,  dated  March 
12th,  1855,  the  defendant  replied  {int&r  aiia) :  "  The  Sheriff's  deed 
is  not  due  until  the  last  part  of  June,  although  the  owner  has  to 
redeem  in  twelve  months.  I  shall,  of  course,  let  you  have  it  i^ 
the  end  of  the  fifteen  months." 

That  since  the  time  for  redemption  has  expired,  Gowles  pre* 
tends  that  he  bid  in  the  property  for  himselj^  and  had  a  rig^t 
to  sell  it,  and  would  do  so  unless  the  plaintiff  would  accede  to 
certain  terms  which  were  wholly  unjust 

That  Gowles  has  received  from  the  Sheriff  a  deed  for  said  three 
houses  and  lots,  and  holds  the  legal  title  in  his  own  name ;  and 
that  the  plaintiff  has  demanded  a  deed  of  th^oo,  which  Gowles 
refiised  to  give.  That  Gowles,  "  with  intent  to  deceive  and  de- 
fiiaud  the  plaintiff,  fraudulently  induced  the  plaintiff  to  believe 
that  the  said  Gowles  would  do  all  that  was  necessary  to  fully  ae* 
cure  the  plaintiff,  and  guard  and  protect  his  interests,  *  *  • 
with  intent  that  the  plaintiff  might  be  led  to  keep  quiet "  and  do 
nothing  to  effect  said  redemption,  until  the  time  to  redeem  had 
expired.  That  it  was  his  duty  to  have  paid  over  in  due  time  to 
the  Housatonic  Bank,  the  moneys  of  the  plaintiff  in  his  hands  to 
the  amount  of  his  said  bids,  and  taken  such  other  steps  as  were 
necessary  to  vest  title  in  the  plaintiff  all  which  he  had  neglected 
to  do ;  '^  that  by  means  of  the  aforesaid  breach  of  duty,  and  of 
the  said  improper  proceedings  on  the  part  of  said  Gowles,"  the 
plaintiff  will  be  largely  damnified,  ui:dess  the  Gourt  shall  ad- 
judge that  Gowles  convey  to  the  plaintiff,  pay  the  loss  of  xent| 
and  the  expenses  and  injury  to  the  premises  necessarily  occa* 
sioned  by  Gowles,  in  his  management  of  them,  since  he  has  held 
title  thereto. 
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Thai  the  Housatonio  Bank  daizos  to  have  an  interest  in  said 
thxee  bonaeB  and  lots^  and  that  Cowles  holds  the  title  for  said 
Bank. 

It  piaya  judgment)  that  Cowles  and  wife  convey  the  three 
houfleB  and  lots  to  the  plaintiff;  that  a  Beoeiyer  of  the  rents, 
issues  and  profits  be  appointed,  that  the  Housatonic  Bank  be 
declared  to  have  no  interest  in  the  said  three  houses  and  lots ; 
and  that  CSowles  '^  be  adjudged  to  paj  to  the  plaintiff  all  such 
damages  as  the  said  plaintiff  may  have  sustained  and  suffered  by 
reason  of  the  n^ligence,  firaud  and  acts  of  the  said  Edward  P. 
Cowles  in  the  premises,  and  that  the  said  Edward  P.  Cowles  may 
also  be  *  *  required  to  come  to  a  true  and  just  accounting 
with  the  plaintiff,  of  and  concerning  the  money  and  securities 
aforesaid  *  *  and  pay  over  the  balance  that  may  be  found 
due,"  with  costs  of  the  action* 

The  answer  denies  most  of  the  material  allegations  of  the 
complaint ;  states  the  transaction  as  Cowles  claims  the  &cts  to 
be;  and  has  annexed  to  it  a  statement  of  all  moneys  which 
Cowles,  as  he  avers,  had  received  from  or  for  the  plaintiff,  and 

which  amounted  in  all  to, $11,994  16 

Also  a  Statement  of  the  moneys,  yThick  he  avers  he 

had  paid  out  for  the  plaintiff,  being  in  all, 9,688  29 

Excess  of  recdpts  over  disbursementB, $2,460  87 

It  also  alleges  that  Cowles  had  performed  services  in  various 
i^)ecified  matters,  as  attorney  and  counsel  for  the  plaintiff  that 
lie  is  entitled  to  receive  therefor  the  sum  of  $1,600,  "  which 
amount  said  Cowles  sets  up  as  a  counterclaim  against  him,  the 
8ud  plaintiff  herein,  and  claims  judgment  therefor." 

The  plaintiff  replied  to  so  much  of  the  answer  '^  as  purports 
to  set  up  a  counterclaim  against  this  plaintiff."  The  action  was 
referred  to  Geoi^e  P.  Nelson,  Esq.,  as  Beferee. 

The  &iCta  found  by  the  Beferee  affirm,  in  substance,  the  truth 
of  the  all^ations  of  the  complaint.  He  found  in  terms,  that 
Cowles  was  employed  as  an  attorney  and  counselor-at-law,  by 
the  plaintiff  to  attend  the  said  sale,  and  ''  on  said  sale  to  pro- 
tect  the  interest  of  the  plaintiff  herein,  in  relation  to  said  claims 
and  property,  and  to  procure  the  title  of  said  lots  for  the  plain- 
Bosw.— Vol.  YI.  68 
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tifi^"  and  that  he  '^  undertook,  as  such  attorney  and  oounsel  of 
the  plaintiJS^  that  the  plaintiff  should,  before  the  time  for  redemp^ 
tion  thereof  should  expire,  receive  and  have  the  title  of  the  said 
four  lots,  as  the  redeeming  party,  and  become  the  grantee  theieo£" 
That  after  the  time  for  redemption  had  expired,  he  refused  to  con» 
yey  the  Tenth  and  Eleventh  street  houses  and  lots  to  the  plaintiff^ 
unless  he  would  consent  to  pay  Cowles  the  amounts  which  he 
claimed  were  due  to  him  firom  the  plaintiff,  "  and  also  firom  one 
James  Currie,  a  brother  of  the  plaintifi^  for  legal  servicesrendered,*' 
or  alleged  to  have  been.  That  the  acts  and  doings  of  Cowles  in 
the  premises,  '^  were  fraudulent  towards  the  client,  the  plaintifE| 
and  a  breach  of  the  duly  of  said  Cowles,  as  such  attorney  and 
counsel." 

He  also  found  that  Cowles  had  rendered  various  legal  services 
for  the  plaintiff  in  eight  separate  matters  which  he  specifies,  but 
that  "the  amount  and  value  of  most  of  said  services  are  vague 
and  unsatisfiactory." 

That  there  is  in  the  hands  of  Cowles,  and  has  been  since  Sep* 
tember  12,  1855,  of  moneys  belonging  to  the  plaintiff  and  I^ 
with  Cowles  to  be  applied  in  obtaining  title  to  the  lots  for  the 
plaintiff,  the  sum  of  $2,586.17,  without  including  any  interest 

"  That  it  was  conceded  on  the  argument  on  both  sides,  that 
the  said  three  lots  had  been  sold  since  the  said  redemption  day, 
by  virtue  of  a  judgment  obtained  in  foreclosure  of  the  previous 
mortgages  thereon,"  and  that  Cowles  could  not,  by  any  convey* 
anoe  to  the  plaintiff,  transfer  to  him  any  interest  therein.  [To  tUs 
finding  the  defendant  excepted.]  The  Case,  in  its  statement  of  the 
proceedings  had  at  the  trial,  does  not  mention  that  any  such  ad* 
mission  or  concession  was  made.  It  shows  that  the  plaintiff 
offered  to  prove  such  a  foreclosure  and  sale,  and  tha^  on  the 
defendant's  objection,  the  Beferee  excluded  it 

The  Beferee  found,  as  conclusions  of  law,  that  the  plaintiff  was 
entitled  to  a  judgment  against  Cowles,  for  $4,100,  the  difference 
between  the  value  of  the  Tenth  and  Eleventh  street  houses  and 
lots,  and  his  bids  therefor  at  the  Sheriff's  sale,  with  interest 
thereon,  being  in  all  $5,271.91. 

That  said  Cowles,  ''  by  his  fraudulent  action  in  the  premises, 
as  such  attorney  and  counsel  towards  his  client,  the  plaintif!^  has 
forfeited  his  right  to  costs  and  counsel  fees  for  the  services  ren- 
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deied  by  him  as  aforesaid^  and  is  not  entitled  to  setoff  or  counter- 
claim the  same  against  the  claim  of  the  plaintiff " 

That  a  conveyance  of  the  three  houses  and  lots  by  Gowles  and 
wife  to  the  plaintiff^  had  become  impracticable  by  reason  of  the 
foreclosure  of  the  previous  mortgages  thereon,  and  a  sale  xmder 
such  foreclosure;  and  that  the  plaintiff  should  have  judgment 
for  $6,271.91,  and  costs.  Judgment  was  entered  accordingly,  and 
Cowles  duly  excepted  to  the  decisions  of  the  Beferee,  and  ap- 
pealed from  the  judgment  to  the  General  Term. 

Such  portions  of  the  testimony  as  are  necessary  to  an  under- 
standing  of  the  points  decided  at  General  Term,  will  be  found  in 
the  opinions  delivered. 

The  evidence  affecting  some  questions  of  &ct  which  are  dis- 
cussed in  the  opinions  is  omitted,  as  not  affecting  the  main 
questions  decided  on  the  appeal. 

M  P.  Cowles  J  appellant  (in  person). 

L,  B.  Marshy  for  respondent. 

BoswoRTH,  Ch.  J.  If  the  appellant  was  entitled  to  a  credit 
for  the  just  value  of  any  of  the  services,  rendered  by  him  for  the 
plaintiff  which  are  set  up  in  the  answer,  the  judgment  is  neces- 
sarily erroneous. 

In  the  answer  they  are  set  up  "  as  a  counterclsdm,"  and  $1;500 
is  alleged  to  be  their  value,  and  a  judgment  of  $1,500  as  Iheir 
value  is  prayed.  That  the  pleading  is  so  defective  in  form  that 
a  motion  that  it  be  made  more  definite  and  certain  would  have 
been  granted,  may  be  conceded  for  the  purposes  of  the  present 
inquiry ;  and  yet  it  will  not  follow  that  the  appellant  should  not 
have  been  permitted  to  prove  the  matters  alleged,  and  have  been 
allowed  the  sums  established  by  the  evidence  to  be  just 

No  motion  was  made,  under  section  160,  to  make  this  part  of 
the  answer  more  definite  and  certain ;  nor  was  the  sufficiency 
of  it  tested  by  demurrer  under  section  158  of  the  Code.  On  the 
contrary,  the  plaintiff  replied  to  the  allegations  contained  in  this 
part  of  iJie  answer,  and  replied  to  them  as  purporting  to  set  up 
a  counterclaim. 

On  such  a  state  of  facts,  it  seems  to  us  that  we  cannot  avoid 
enforcing  against  the  plaintiff  the  rule  stated  and  applied  in 
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iSbtfZey  y,  JS%e24  (8  £eni.,  548,  [IL ;]  )  thaty  hayiag  oim^ 
tmder  section  160  of  tibe  Code^  '^  and  eEtpeci&lly  by  replying  as 
though  he  understood  what  was  intended  to  be  set  up,  he  was 
precluded  from  objecting  to  the  evidence  on  the  trial'' 

The  Seferee,  at  one  stage  of  the  trial,  seems  to  have  acted 
upon  this  principle ;  for,  although  the  plaintiff  objected  to  the 
admission  of  the  evidence^  the  Beferee  oyemded  the  objeetio]), 
and  admitted  it 

This  decision  being  in  &vor  of  the  appellant,  he  is  entitled, 
for  the  purpose  of  determining  the  question  whether  he  shall 
have  a  new  trial,  to  have  that  decision  treated  as  beingoonect 
{Rogers  v.  Murray,  8  Bosw.,  857--865.) 

Unless,  therefore,  upon  faiots  found  correctlj,  (in  the  sense  that 
they  are  sustained  by  sufSlcient  evidence,)  the  Beferee  has  rightly 
held  that  the  appellant  is  not  entitled  to  setoff  or  counterclaim 
the  amount  of  a  just  compensation  for  his  services,  on  the  ground 
that  he  has  forfeited  all  right  to  be  paid  anything  for  them,  the 
judgment  is  necessarily  erroneous. 

The  Beferee  has  found,  as  a  fact,  that  the  appellant  "had  ren- 
dered various  legal  services  for  the  plaintiff"  in  eight  several 
matters  which  he  specifies,  besides  his  services  ''in  relation  to  the 
said  four  houses  and  lots"  which  are  the  subject  of  the  plaintifTa 
action ;  and  he  holds,  as  a  conclusion  of  law  on  all  the  fiicts  found, 
that  the  appellant ''  has  forfeited  his  right  to  be  compensated  for 
any  of  them." 

On  what  principle  he  has  forfeited  his  right  to  compensatioii 
for  any  of  his  services  except  those  in  relation  to  said  four  houses 
and  lots,  or  except  in  relation  to  the  matters  and  proceedings  in 
which  he  had  violated,  or  in  bad  fftith  had  failed  to  perform  his 
professional  duty,  was  not  suggested  to  us  on  the  argument 
of  this  appeal.  But  the  respondent's  counsel,  as  we  UDde^ 
stood  him,  did  not  contend  for  a  rule  that  would  make  profes- 
sional infidelity  in  one  suit  work  a  forfeiture  of  the  right  to 
compensation  for  meritorious  services  honorably  performed  in 
another. 

The  Beferee,  therefore,  assuming  the  facts  found  by  him  to  be 
warranted  by  the  evidence,  could  not  justly,  upon  any  recognised 
rule  of  equity,  disallow  a  just  compensation  for  services  rendered 
in  suits  and  proceedings  disconnected  from  the  appellant's  alleged 
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employment  and  undertakings  to  attend  ike  sale  of  the  four 
lionses  and  lots  by  the  Sheriff,  and  protect  the  plaintifiTa  inte* 
XQBtB  in  teapeot  th^eto,  "and  to  procure  the  title  of  said  lots  for 
the  plaintifE:" 

The  complaint  alleges  a  contract  between  the  plaintiff  and  the 
defendant^  by  force  of  which  he  was  to  bid  in  the  four  honses 
and  lots  at  a  Sheriff's  sale  of  the  same,  to  protect  the  interests 
of  the  plaintiff  as  the  owner  of  the  equity  of  the  redemption 
thereof  and  to  redeem  the  same  for  the  plaintiff's  benefit;  and 
that  although  he  had  perfected  the  legal  title  in  himself)  yet  that 
in  equity,if  not  in  fict,  they^  were  redeemed  by  the  plaintiff  and 
that  he  is  entitled  to  a  conveyance  thereof;  and  prays  as  relief 
that  the  appellant  and  his  wife  be  adjudged  to  convey  the  same 
to  him ;  that  the  appellant  be  also  adjudged  to  pay  iJl  damages 
which  the  plaintiff  has  sustained  by  reason  of  the  "  negligencCi 
fraud  and  acts"  of  the  appellant  in  the  premises;  and  that  the 
appeUant  "be  required  to  come  toa  true  and  just  ooxmn^m^  with 
the  plaintiff  of  and  concerning  the  moneys  and  securities  afore- 
said, which  he  had  or  has  of  and  for  the  use  of  the  plaintiff  and 
pass  over  &e  balance  thai  may  be  found  due.^^ 

"The  moneys  and  securities  aforesaid,"  referred  to  in  the 
payer  for  judgment,  were,  as  to  most  of  such  moneys,  collected 
and  obtained  through  the  services  of  the  appellant  as  the  attorney 
and  counsel  of  the  plaintiff,  in  suits  or  proceedings  in  his  behalf 
against  third  persons,  and  upon  all  just  principles  of  accounting 
in  reqpect  thereto,  the  appellant,  while  compelled  to  account  for 
the  amount  so  received,  and  for  the  amount  of  profit  which  the 
plaintiff  will  have  realized  from  a  just  and  equitable  use  or  ap- 
plication of  them,  should  be  allowed  such  sum  as  will  fisdrly  com- 
pensate for  conducting  the  suits  or  proceedings  in  and  by  means 
of  which  such  moneys  were  collected. 

The  action  is  founded  on  a  contract  alleged  to  have  been  made 
between  the  plaintiff  and  the  defendant^  and  the  Beferee  has  not 
only  fi>und  that  it  was  made,  but  has  found,  what  the  complaint 
does  not  allege,  that  the  appellant  was  employed  "  to  procure  the 
title  of  said  lots  for  the  plaintiff." 

The  Beferee  has  also  found  as  fiusts,  that  certain  specified  acts 
of  the  appellant  "  were  fraudulent  towards  his  client,  the  plain- 
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iiS,  and  a  breach  of  the  duty  of  the  said  Cowles,  as  sach  attonej 
and  counsel." 

The  Beferee  has  not  otherwise  or  in  other  language  found,  as 
a  matter  of  &ct,  that  the  appellant  actually  intended  to  defrand, 
or  that  he  actually  intended  to  be  guilty  of  a  breach  of  known 
or  conscious  duty. 

In  Hawley  y.  Oramer^  (4  Cow.,  744,)  the  rule,  in  an  analogoos 
case,  was  held  to  be,  tiiat,  where  the  estate  has  been  sold  to  t 
bona  fde  purchaser,  so  that  the  party  equitably  entitled  to  it, 
or  to  the  proceeds  which  might  be  realized  from  a  resale, 
cannot  reach  the  same:  the  defendant  shall  be  compelled  to 
account  for  all  that  he  has  made  by  his  disposition  of  it,  and 
must  pay  interest  on  the  profits  realized. 

In  the  present  case  the  Beferee  has  giren,  or  assumed  to  giye, 
to  the  plaintiff  the  full  value  of  the  property  at  the  time  at  which 
he  holds  the  plaintiff's  equitable  title  became  perfect,  over  and 
above  what  he  should  have  paid  to  perfect  such  title,  with  interest 
on  such  value  from  that  date. 

He  has,  therefore,  not  charged  the  appellant  with  any  amount 
which  it  is  found,  as  a  fact,  that  he  had  realized,  but  has  made 
him  a  purchaser  at  its  then  feir  value,  and  charged  him  with  that 
sum  and  interest,  or  has  assumed  to  do  so.  Bat,  in  Hawky  ▼. 
Cramer,  {supra,)  the  Chancellor,  although  he  held  the  sale  cooh 
plained  o^  and  which  was  made  through  the  agency  of  an  atto^ 
ney  at  law,  a  fraud  upon  the  complainants,  and  the  attorney  a 
party  to  such  fraud,  yet,  while  he  gave  the  complainants  their 
proportion  of  the  sum  obtained  on  a  resale  of  the  property  made 
by  the  purchasers  at  such  fraudulent  sale,  also  allowed  to 
such  attorney,  not  only  his  costs  of  the  suit,  but  the  moneys  paid 
by  him  to  the  Sheriff  for  his  fees  upon  the  sale  adjudged  to  be 
fraudulent,  and,  in  making  which,  such  attorney  was  adjudged 
to  have  been  guilty  of  a  breach  of  duty  to  the  complainants,  as 
their  attorney  and  counsel.  (Id.,  746,  748.) 

In  Van  Eppa  and  Wife  v.  Van  JEpps,  (9  Paige,  287-242,)  the 
defendant  was  held  to  be  a  trustee  for  the  complainants  of  pro* 
perty  which  he  had  attempted  to  buy  for  his  own  benefit  on  the 
ground  that  he  had  a  duty  to  perform  in  respect  to  such  properQr 
inconsistent  with  the  character  of  a  purchaser  thereof  for  his 
individual  use  and  benefit.    But,  at  the  same  time,  the  defendant 
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was  protected  in  respect  to  the  amount  of  his  bid;  and  it  was 
adjudged  to  be  equitable  that  he  should  hold  it  as  security  for 
that  amount 

It  has  been  long  settled  that  an  attorney  or  solicitor^  who 
recovers  a  judgment  for  his  client^  is  an  equitable  assignee  of  it 
to  the  extent  of  the  sum  due  to  him  for  the  costs  of  recovering 
it ;  and  that  he  has  a  lien  on  his  client's  papers  for  services,  even 
where  there  has  been  no  suit  or  judgment  against  another  party. 
That  rule  has  neither  be^i  abrogated  nor  impaired  by  the  Code. 
{Boaney  v.  JSecond  Av.  R  R  Oo.,  18  N.  Y.  R,  868.) 

And  it  has  been  held  that,  where  a  solicitor  was  transacting 
business  for  his  client^  and  had,  at  the  same  time,  a  judgment 
against  him,  bearing  interest,  and  the  client  made  general  pay- 
ments from  time  to  tune,  the  solicitor  was  justified  in  applying 
those  payments  to  his  account  for  costs  accruing  due,  altJiough 
the  interest  on  the  judgment  against  his  client  w^s  accumulating 
at  the  same  time,  {IfArcy  v.  Bvfrhe^  2  Irish  Eq.,  1 ;)  the  pay- 
ments, when  made,  not  being  impressed  with  a  direction  or  duty 
to  apply  them  otherwise. 

Any  amoxmt  justly  due  to  the  defendant  for  his  services  in  the 
matters  enumerated  in  his  answer,  should  have  been  allowed  as 
an  equitable  defense,  to  that  extent,  to  the  plaintiff's  cause  of 
action.  An  equitable  as  well  as  a  legal  defense  may  be  inter- 
posed, and  a  counterclaim  may  as  well  consist  of  a  right  to  equij;a- 
ble  relief;  as  of  a  cause  of  action  on  which  a  recovery  can  be 
bad  in  a  Court  of  law.  (Code,  §  150.) 

These  views  lead  us  to  the  conclusion,  that  the  Beferee  fell 
into  an  error  in  holding,  that  the  appellant  had  forfeited  all  right 
to  be  compensated  for  any  of  the  professional  services  which  he 
proved  he  had  performed  for  the  plaintiff,  and  that  a  new  trial 
must  be  granted. 

We  also  deem  it  proper  to  state,  that  a  careful  perusal  of  the 
evidence  has  £uled  to  convince  us,  that  during  the  fifteen  months 
next  subsequent  to  the  Sheriff's  sale  of  the  four  houses  and  lots, 
there  was  any  want  of  good  fiuth  in  what  the  appellant  did  or 
omitted  to  do ;  and  we  see  in  it  no  evidence  of  any  intent  to 
defraud. 

It  is  undeniable,  that  the  plaintiff  knew  the  appellant  was  the 
attorney  of  the  Housatonic  Bank,  and  that  the  sale  was  to  be 
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made  at  bis  imttanoe  as  such  attorney.  The  latter,  as  soon  as  the 
sale  was  made,  wrote  to  the  pkintiiF  thai  the  sale  had  takea 
place,  and  that  he  had  bid  in  the  property  for  that  Bank  The 
plaintiff  admits  the  reoeipt  of  that  letter,  and  makes  it  a  part  of 
his  complaint 

By  letter  dated  the  25th  of  Febroary,  1864^  the  q[)peUant80* 
licited  a  power  of  attorney  from  the  Bank,  auihoiizing  him  ^'to 
bid  up  the  property,"  and  promised  to  so  manage,  that  the  lands 
should  not  ultimately  Ml  into  their  hand& 

In  answer  to  that  amplication,  the  Bank  sent  him  such  apoirer 
of  attorney,  enclosed  in  a  letter  dated  the  25tli  of  said  Febnuiy, 
and  on  the  28th  of  February,  a  month  prior  to  the  sale,  he  wrote 
to  the  plaintiff  thus,  "I  have  full  power  from  the  Hooaatonio 
Bank,  to  bid  on  the  sales.    Will  attend  them  and  look  out  &r 

you." 

Hence,  it  is  quite  evident,  that  prior  to  the  Sheriff's  sale,  the 
plaintiff  knew  that  the  appellant  would  at  such  sale  bid  in  the 
property,  if  he  deemed  that  course  best;  and  that  if  he  did  bidit 
in,  it  would  be  nominally  for  the  Bank,  and  that  all  the  proteo- 
tion  the  plaintiff  could  have,  would  be  found  in  redeeming  from 
such  sale,  or  taking  the  title  that  might  be  perfected  under  it 

The  appellant's  letter  of  the  12th  of  March,  1856,  to  the  plm- 
tiff,  indicates  that  his  view  of  what  was  most  for  the  interest  of 
the  plaintiff  was,  that  the  title  should  be  perfected  under  that 
sale.  He  says:  '^  the  Sheriff's  deed  is  not  due  until  the  last  part 
of  June,  although  the  owner  has  to  redeem  in  twelve  months.  I 
shall  of  course  let  you  have  it  at  the  end  of  the  fifteen  months." 

We  find  nothing  in  the  evidence  leading  us  to  doubt,  that  he 
then  intended  to  do  as  he  stated  in  that  letter.  He  of  couise  ex- 
pected to  be  paid  for  his  services,  and  if  not  previously  fuini&hed 
with  funds  sufficient  for  the  purpose,  that  the  plaintiff  would 
supply  the  requisite  amount  to  pay  the  sums  at  which  the  lots  had 
been  bought  at  the  Sheriff's  sale,  including  interest  thereon. 
•  And  if,  at  the  end  of  the  fifteen  months,  he  had  presented  an 
account  of  his  services  just  in  amount,  including  the  moneys  to 
be  furnished  in  addition  to  those  in  his  hands  and  neoessaiy  to 
be  paid  to  effect  a  redemption,  and  had  offered  to  convey  the 
houses  and  lots  to  the  plaintiff  on  being  paid  the  amount  due 
him  according  to  such  account,  he  would  have  offered  all  that 
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in  any  view  could  be  demanded  as  equitable,  and  nothing  would 
Have  existed  to  excite  the  slightest  suspicion  of  bad  faith,  or 
illiberality. 

The  bulk  of  the  moneys  which  the  appellant  reoeired  or 
collected  for  the  plaintiff  before  the  expiration  of  said  fifteen , 
months,  were  received  between  the  27th  of  January  and  the  6th 
of  June,  1854,  inclusive.  The  bulk  of  the  appelhmt's  disburse- 
ments for  the  plaintiff  were  made  between  the  1st  of  Februaryi 
and  the  28th  of  June,  inclusive,  of  the  same  year. 

From  the  7th  of  April  to  the  1st  of  May,  1864,  the  appellant 
had  advanced  about  five  hundred  dollars,  more  than  he  had 
received  or  collected,  besides  being  uncompensated  for  the  ser- 
vices which  the  Beferee  has  disallowed. 

On  the  28th  of  June,  1864,  the  receipts  and  collections  amount- 
ed, over  and  above  the  payments  he  had  made,  to  $1,899  62 
On  the  27th  or  28th  of  September,  1864,  he  received 

the  further  sum  of 206  88 


M«l 


Total, $1,606  40 

He  received  no  other  moneys  for  or  on  account  of  the  plaintiff 
until  the  12th  of  September,  1865,  some  two  and  a  half  months 
after  the  expiration  of  the  fift;een  months  next  succeeding  the 
Sheriff's  sale.  On  the  29th  of  September,  1865,  he  received 
notice  from  Messrs.  Fancher  and  Eager,  that  they  had  been 
retained  to  commence  this  suit 

A  just  mode  of  stating  the  accounts  between  the  parties  would 
be,  to  ascertain  what  was  justly  and  equitably  due  to  the  appel- 
lant for  his  services  in  June,  1854,  and  allow  him  to  apply  that 
in  payment  of  a  like  amount  of  the  $l,S99iVr}  <>^  ^^  ^^  exceeded 
that  sum,  then  allow  him  to  be  paid  the  deficiency  out  of  the 
$206.88  received  on  the  27th  or  28th  of  September,  1854. 

The  only  thing  unreasonable  on  the  part  of  the  defendant 
(unless  the  amount  claimed  for  his  services  was  unjust)  was,  his 
refusal  to  convey  to  the  plaintiff,  unless  first  paid  his  claims 
against  James  Currie. 

It  was  unreasonable  and  inequitable  in  the  plaintiff  to  insist  on 
having  a  deed  for  the  three  houses  and  lots,  without  paying  or 
securing  to  be  paid,  whatever  might  be  justly  due  to  the  appel- 
lant 
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He  may  have  thought  the  plaintifif 'b  charges  were  extortionate, 
and  meant,  if  possible,  to  get  the  title  to  the  houses  and  lots,  and 
leave  the  appellant  to  such  remedies  for  his  compensation  as  he 
might  be  advised  to  pursue.  And  it  is  not  improbable  that 
the  appellant  believed  that  the  plaintiff  did  not  intend  to  make 
any  compensation  approximating  to  justice,  if  he  could  avoid  it; 
that  the  property  was  at  last  going  into  the  hands  of  James 
Currie,  and  therefore  no  great  violence  would  be  done  to  the 
principles  of  natural  justice,  if  he  used  the  power  he  then  pos- 
sessed to  coerce  payment  from  both. 

Client  and  attorney,  look  at  the  services  of  the  latter  in  a 
very  diflferent  light  The  former,  generally  sees  only  the  results 
of  the  labor  of  the  latter,  and  is  ignorant  of  the  care,  vigilance 
and  toil  to  which  the  results  are  due.  The  latter  possibly,  at 
times,  overestimates  the  character  of  the  skill  that  has  been 
employed,  the  intrinsic  difficulty  of  the  questions  he  has  investi- 
gated, the  value  of  the  responsibility  he  has  taken,  and  the 
worth  of  the  services  he  has  rendered. 

As  a  natural  consequence  the  attorney  sometimes  thinks  the 
client  ungrateful  and  niggardly  and  that  he  intends  to  cheat  him, 
when  in  truth  he  means  to  be  just  And  the  client  on  the  other 
hand  thinks  the  attorney  exorbitant  in  his  charges,  and  extor- 
tionate, when  the  latter  intends  to  be  liberal,  and  really  feels  and 
believes  that  he  is  so. 

I  think  there  is  much  reason  to  believe  that  something  of  this 
feeling  may  have  exercised  some  control  over  the  views  of  the 
parties  to  this  controversy,  and  that  their  conduct  may  be  ex- 
plained consistently  with  the  absence  of  all  intent  on  the  part  of 
either,  to  be  mean  or  to  defraud. 

And  on  the  evidence  as  it  stands,  we  see  nothing  which  should 
subject  the  defendant  to  a  forfeiture  of  his  right  to  a  just  compen- 
sation for  any  services  he  may  have  rendered. 

If  the  plaintiff  has  the  right  to  have  the  defendant  treated  as 
his  trustee  of  the  property ;  the  latter  should  be  compensated  for 
any  services  he  may  have  rendered,  within  the  intent  and  accord- 
ing to  the  expectation  of  the  parties,  in  perfecting  it 

The  Beferee,  instead  of  decreeing  a  conveyance  of  the  three 
houses  and  lots  upon  just  terms,  has  given  a  judgment  for  dama- 
ges, on  the  ground  that  by  reason  of  the  foreclosure  of  a  prior 
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mortgage  on  the  three  houses  and  lots,  and  a  sale  of  them  under 
such  foredoBure,  the  plaintiff  cannot  be  vested  with  the  title. 

We  find  no  evidence  in  the  case  of  any  such  fact  The 
Beferee  in  his  statement  of  the  facts  found  by  him,  states  "  that 
it  was  conceded  on  the  argument  on  both  sides  that  the  said 
three  lots  had  been  sold  since  the  said  redemption  day,"  and  that 
it  was  not  in  the  power  of  the  appellant  to  convey  any  valuable 
interest  therein  to  the  plaintiffl 

The  appellant  excepted  to  this  findmg.  The  Case,  in  its  state- 
ment of  what  occurred  at  the  trial,  does  not  mention  that  any 
admission  to  that  effect,  or  that  any  such  concession  was  made. 

When  the  plaintiff  offered  evidence  to  prove  such  hct^  the 
Referee,  on  the  objection  of  the  defendant,  excluded  it 

As  the  statement  to  be  inserted  by  a  Beferee  on  settling  a 
case,  is  to  be  a  statement  of  facts  found  by  him  on  the  evidence 
contained  in  the  case ;  and  as  the  appeal  from  the  judgment  may- 
be ''upon  the  fisu^t"  as  well  as  ''upon  the  law" ;  the  evidence 
which  is  to  justify  the  finding  of  facts,  whether  consisting  of 
admissions  of  the  parties,  or  of  the  testimony  of  witnesses, 
should  be  embodied  in  the  Case,  otherwise  it  may  happen,  that 
as  to  some  material  fact  found,  there  may  be  no  evidence  to  sup* 
port  it  (Code,  §§  268,  272,  848.)  It  is  not  the  province  of  the 
Court  at  General  Term,  nor  has  it  the  right  to  d^uce  facts  from 
the  evidence  brought  before  it,  with  a  view  to  found  a  judgment 
thereon.  {Brower  v.  Orser^  2  Bosw.,  865.) 

The  observations  we  have  made  in  respect  to  our  view  of  the 
force  and  effect  of  the  evidence  brought  before  us  by  the  present 
appeal  are  made  in  reference  to  the  question  of  the  right  of  the 
appellant  to  be  compensated  and  allowed  in  this  suit  for  the  just 
value  of  the  services  which  he  may  have  rendered ;  and  not  with 
a  view  to  control  the  conclusions  on  any  future  reference  or  trial| 
as  to  the  actual  intent  of  the  defendant  to  benefit  or  overreach 
the  plaintiff. 

And  we  may  add,  in  conclusion,  that  if  the  Beferee  found  the 
true  value  of  the  three  houses  and  lots,  and  was  right  in  chargmg 
the  defendant  with  such  value,  he  erred  against  the  plaintiff  in 
not  crediting  him  with  the  balance  of  the  moneys  in  the  appel- 
lant's hands ;  as  well  as  in  his  fstvor  by  denying  to  the  appellant 
compensation  for  his  serviced. 
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It  is  to  be  presumed  that  he  did  not  charge  the  appellant  with 
the  surplus  in  his  hands,  because  he  treated  it  as  having  been 
applied  to  redeem  the  three  lots.  That  being  so,  and  the  appel- 
lant haying  sold  them,  he,  of  course,  received  that  back  frooi  the 
purchaser,  as  well  as  the  excess  of  their  value  over  that  sum  and 
the  prior  incumbrances  thereon.  If  chargeable  with  their  value, 
on  the  principle  that  he  has  received  it,  he  must  refund  the  whole 
of  such  value,  he  not  having  parted  with  an j  money  to  paj  the 
bids,  or  perfect  the  tide. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

BoBEBTSON,  J.  The  learned  Chief  Justice  has  so  fully  ex- 
pressed mj  views  as  to  any  forfeiture  by  the  defendant^  Cowles, 
of  any  claim  for  services  in  reference  to  matters  not  immediately 
connected  with  the  redemption  of  the  premises  as  claimed  by  the 
plaintiff,  that  I  need  add  nothing  further.  I  think  also  we  can- 
not inquire  into  the  merits  of  the  evidence  in  regard  to  those 
services,  where  all  inquiry  was  precluded  by  the  decision  of  the 
Beferee.  The  case  also  is  clearly  one  where,  if  the  defendant, 
Cowles,  is  chargeable  with  a  sum  of  money,  his  claim  is  admis- 
sible as  a  counterclaim. 

There  is  no  pretense  in  the  complaint  of  any  design  or  scheme 
on  the  part  of  the  defendant,  Cowles,  before  he  bid  in  the  pre- 
mises in  question  at  a  Sheriff's  sale,  to  get  the  title  to  them  in 
his  own  name,  lull  the  plaintiff  into  a  false  security  by  promises 
of  redeeming  them,  induce  the  latter  to  believe  that  he  would 
apply  all  the  moneys  in  his  hands,  or  which  he  might  receive 
for  Uie  plaintiff,  to  such  redemption,  then  allow  the  time  for 
redemption  to  elapse  and  retain  the  title  in  his  own  name.  Un- 
less that  be  charged  and  proved,  it  seems  to  me,  the  obtaining 
of  the  title  to  the  land  in  the  defendant's  name,  originally,  so  far 
as  the  plaintiff  was  concerned,  was  wholly  immaterial  to  his 
rights  in  this  action.  Without  such  a  premeditated  scheme,  the 
charges  made  against  the  defendant,  Cowles,  become  isolated 
acts  of  malfeasance  or  breach  of  contract,  for  each  of  which,  if 
they  are  the  subject  of  an  action,  the  plaintiff  might  recover, 
if  he  has  sustained  damages.  Nor  would  this  result  be  varied,  if 
the  facts  alleged  in  the  complaint  and  found  by  the  Beferee  were 
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Buffident  to  warrant  the  inference  of  such  a  scheme,  for  in  aach 
case,  those  &cts  would  be  mere  evidence  of  the  main  &ct,  to  wit^ 
the  scheme  to  be  found  ajs  a  question  of  fact,  whose  execution 
produced  the  injury  to  the  plaintiff  complained  oi^  and  which  he 
was  bound  to  dlege  in  his  complaint  {Page  y.  Boyd^  11  How^ 
417.) 

Ab  one  of  such  isolated  &cts,  therefore,  the  complaint  alleges 
that  the  defendant,  Cowles,  undertook  and  promised  to  attend 
the  sale  of  the  premises  in  question  by  the  Sheriff,  on  the  execu- 
tion in  favor  of  the  Housatonio  Bank,  and  to  represent  the 
plaintiff  thereat,  and  fiiUy  protect  his  interests;  in  consequence 
of  which  the  plaintiff  did  not  attend  such  sale,  and  Cowles  bid 
in  the  land  in  his  own  name.  It  is  difficult  to  imagine  what  else 
the  defendant  could  have  done,  or  how  he  could  any  further 
have  protected  the  plaintiff's  interests,  or  in  what  respect  he 
&iled  to  perform  lus  contract,  or  was  wanting  in  professional 
duty  to  his  client,  unless  he  bought  the  property  in  for  him, 
instead  of  the  Housatonic  Bank.  But  there  is  no  allegation  of 
any  authority  given  to  the  defendant  to  make  such  contract  of 
purchase,  nor  were  any  funds  fiirnished  by  the  plaintiff  to  com* 
plete  it,  nor  did  the  defendant  agree  to  furnish  the  same,  and  it 
certainly  was  no  part  of  his  professional  duty  to  make  such 
advance.  Besides  this,  it  appears  by  the  complaint  that  the 
judgment  creditors,  on  whose  execution  the  sale  was  made,  gave 
the  defendant  a  power  of  attorney  to  bid  for  them  and  protect 
their  interests ;  and  that  on  the  next  day  he  notified  the  plaintiff 
that  he  had  bought  in  the  premises  for  the  Bank,  and  that  the 
plaintiff  was  the  redeeming  party ;  that  he  had  used  his  power 
of  attorney  from  the  Bank  to  help  the  plaintiff,  and  thereby 
probably  delayed  the  payment  to  them  of  from  three  to  four  thou* 
sand  dollars,  for  some  time.  It  is  not  alleged  or  proved  that  such 
course  of  the  defendant  was  dissented  from  by  the  plaintiff  or 
was  prejudicial  to  him,  on  the  contrary,  in  a  letter  dated  the  next 
day,  he  says  that  the  intelligence  was  "long  hoped  for  and  most 
gratifying" ;  thus,  in  the  fullest  manner,  approving  of  his  con- 
duct The  omission  of  the  plaintiff  to  attend  such  sale,  alleged 
to  have  been  brought  about  by  the  defendant's  supposed  pro- 
mise, appears  for  the  same  reasons  not  to  have  been  attended  with 
any  injury  to  his  interests,  at  least  none  is  pointed  out;  and  he 
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does  not  allege  what  he  could  or  would  have  done  if  he  had 
attended  the  sale.    The  Beferee  has  found  that  the  defendant, 
Gowles,  as  an  attorney  and  counselor  of  the  Superior  Court  of 
the  city  of  New  York,  was  employed  by  the  plaintiff  for  securing 
and  collecting  his  claim  against  William  and  James  Currie,  and 
in  furtherance  of  the  same,  to  attend  the  sale  of  the  premises  in 
question  on  an  execution  issued  by  Cowles  as  attorney  of  the 
Housatonio  Bank,  and  on  such  sale  to  protect  the  interest  of  the 
plaintiff,  and  to  procure  the  title  of  said  lots  for  the  plaintiff; 
and  further,  that  he  undertook  such  business  as  attorney  and 
counselor,  and  induced  the  plaintiff  to  believe  that  he  would 
attend  such  sale  for  him,  and  do  all  that  might  be  necessary  to 
protect  his  interests  in  the  matter,  and  carry  out  said  understand- 
ing, and  in  consequence  thereof  the  plaintiff  did  not  attend  the 
sale ;  and  these  are  the  only  findings  in  reference  to  any  original 
employment  or  undertaking  of  the  defendant,  Oowles,  in  refer- 
ence to  such  sale,  or  as  to  any  prejudice  to  the  plaintiff  arising 
from  his  non-attendance  thereat    The  Beferee  has,  in  such  find- 
ings, found  three  facts  not  alleged  in  the  complaint,  to  wit,  that 
the  defendant  was  an  attorney  and  counselor  of  this  court ;  that 
he  was  employed  by  the  plaintiff  to  secure  and  collect  his  claim 
against  his  brothers,  and  that  he  was  to  procure  the  title  to  the 
lots  in  the  plaintiff.    The  only  employment  of  the  defendant 
alleged  in  the  complaint  is,  to  obtain  a  conveyance  from  a  third 
person  pf  the  premises  in  question,  which,  it  is  alleged,  he  accom- 
plished ;  and  then  avers  that  Cowles,  being  such  attorney  and 
counselor  of  the  plaintiff  in  the  premises,  promised  as  before 
stated.    It  is  true,  that  after  the  bid  made  by  the  defendant,  the 
complaint  alleges  that  he  assured  the  plaintiff  that  he  was  per- 
fectly secure  in  collecting  his  said  judgment,  and  that  the 
defendant  would  see  that  the  lots  should  be  redeemed  and 
moneys  in  his  hands  applied  for  the  purpose;  but  this  is  far 
different  from  a  general  retainer  of  the  defendant  to  do  ev^ 
thing  necessary  to  collect  the  plaintiff *s  judgment;  and  finally, 
it  is  nowhere  alleged  in  the  complaint  that  the  defendant  under- 
took, or  was  retained  or  induced  the  plaintiff  to  believe  that  the 
defendant  would  procure  the  title  to  the  lots  in  him,  but  only 
that,  as  before  stated,  assured  him  that  he  would  see  that  the 
premises  sold  should  be  redeemed  under  the  plaintiff 's  judgment 
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Such  Beferee  has  also  found  farther,  that  the  act  of  the  defendant, 
C!owles,  in  inducing  the  plaintiff  to  keep  away  from  said  sale, 
was  fraudulent,  and  a  breach  of  his  duty  as  such  attorney  and 
counsel,  that  is,  to  collect  the  amount  due  on  such  judgment, 
which  is  the  only  professional  capacity  alleged  in  the  report 
From  these  considerations,  it  clearly  appears  that  the  acquisition 
of  the  Sheriff's  certificate  by  the  defendant,  on  the  sale  upon 
execution,  was  no  violation  of  any  undertaking  or  duty  of  his, 
and  that  if  so  considered  by  the  Eeferee,  it  was  error,  for  which 
the  judgment  ought  to  be  reversed. 

Nor  will  it  be  found  that  these  considerations  are  immaterial 
upon  the  main  questions  of  the  capacity  in  which  Cowles  acted 
after  he  acquired  the  title,  the  damages  to  which  the  plaintiff 
might  be  entitled  against  him,  and  the  allowances  and  of&ets  to 
be  made  to  him.  If,  before  the  purchase  by  him,  he  undertook, 
both  at  the  sale  and  subsequently,  to  act  as  the  plaintiff's  attorney 
and  counsel,  to  secure  the  amount  due  on  his  judgment,  or,  as 
an  individual,  undertook  to  vest  the  title  to  the  land  in  the  plain- 
tiff^ it  would  be,  manifestly,  far  different  from  acting  in  his  pro* 
fessional  capacity,  or  promising,  after  the  sale,  to  redeem  the  lota 
A  retainer  or  promise,  after  the  defendant  became  trustee  of 
his  other  client,  the  Housatonic  Bank,  is  far  different  from  agree* 
ing  to  jfitvor  the  plaintiff  to  their  prejudice  before.  The  defend- 
ant, being  such  trustee,  with  the  knowledge  of  the  plaintiff,  and 
bound  to  act  for  their  interests  in  either  facilitating  or  defeating 
a  redemption,  could  not  assume  to  act  as  counsel  for  the  plaintiff 
in  thwarting  his  clients'  interest;  nor,  however  honestly  he 
might  intend  to  act,  could  he  assume  the  double  position  of  agent 
for  antagonistic  interests.  Indeed,  it  appears  by  a  letter  of  the 
defendant,  produced  by  the  plaintiff,  dated  in  December,  1854, 
that  the  property  was  worth  more  than  the  bid ;  so  that  it  was 
against  the  Bank's  interest  to  submit  to  a  redemption.  No  right 
could  arise  to  the  plaintiff  from  such  an  illegal  agreement,  nor 
could  he  claim  for  damages  for  its  violation. 

Considering,  then,  the  defendant  to  be  trustee  for  the  Housa- 
tonic Bank  on  the  purchase  by  him  at  the  Sheriff's  sale,  (for  I 
hold  that  no  notice  by  him  to  them  was  necessary,)  without  any 
breach  of  duty  on  his  part  to  the  plaintiff,  it  remains  to  be  seen 
what  were  the  subsequent  relations  of  the  parties.    And  here 
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wd  find  that  yariouii  oommmucations  pass  between  then),  until 
the  time  of  redemption  went  bj,  all  of  which  aasmne  that  the 
pli^ntiff  is  to  redeem ;  and  it  may  be  that^  considering  the  pre- 
vious relations  of  the  parties,  al^ongh  the  plaintiff  may  have 
BO  right  of  action  for  damages  against  the  defendant^  from  any 
agreement  on  the  part  of  the  latter  to  act  as  his  counsel  to  the 
prejudice  of  a  client  for  whom  he  already  had  undertaken  to  act^ 
he  nmy  have  been  induced  to  believe  by  the  latter  that  he  could 
80  act,  and  been  substantially  so  advised  by  him  as  counsel,  and 
may  be  entitled  to  regain  from  the  latter  anything  which  he  lost 
by  relying  on  such  advice,  as  in  the  case  of  Ford  v.  Sarrington, 
(16  N.  Y.  B.,  285 ;)  but,  in  such  case,  the  plaintiff  would  have 
no  superior  right  to  that  which  he  now  derives  from  the  agree- 
ment contained  in  the  letter  of  the  defendant  of  the  12th  of 
March,  1855,  to  convey  to  the  plaintiff  the  premises  in  question, 
in  which  he  says :  ''  The  Sheriff  s  deed  is  not  due  until  the  last 
part  of  June,  although  the  owner  has  to  redeem  in  twelve  months. 
I  ^hall,  of  course^  let  you  have  it  at  the  end  of  fifteen  months;"  and 
although  the  property  is  not  described,  the  previous  letters  and 
communications  of  the  parties  determine  it  This  becomes,  then, 
an  action  for  the  specific  performance  of  a  contract,  and  is  to  be 
governed  by  the  same  rules  an  any  other  simUar  aotion. 

A  difficulty  presents  itself  from  the  fiict  that  the  complaint  does 
not  allege  any  sale  or  disposition  of  the  premises,  but  demands, 
as  relief  only  that  they  should  be  conveyed  to  the  plaintiff. 
If  the  damages  given  by  the  Referee  were  for  the  defendant's 
fiuling  to  buy  the  property  for  the  plaintiff  at  the  Sheriff's  sale, 
after  undertaking  to  do  so,  they  would  be  proper,  because  the 
plaintiff  would  then  have  lost  all  claim  to  the  property ;  but 
neither  the  complaint  nor  the  Beferee's  report  proceeds  on  any 
such  basis,  but  entirely  on  the  principle  that  the  defendant,  having 
got  into  his  possession  property  to  which  the  plaintiff  was  enti- 
tled, and  which  he  could  convey  to  him,  was  bound  to  do  bo. 
There  is  no  fraud  alleged  in  the  complaint,  on  the  part  of  Cowles, 
except  that  of  inducing  the  plaintiff  to  believe  that  he  would  do 
all  that  was  necessary  to  secure  the  plaintiff,  and  that  it  would 
not  be  necessary  for  him  to  take  any  action  to  redeem  the  premises 
to  the  end  that  the  title  might  be  perfected  in  himself  or  the 
Bank ;  but  no  such  fraud  is  found  by  the  Referee,    He  only 
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finda,  among  other  acts,  that  the  acts  of  the  defendant,  Cowles, 
in  inducing  the  plaintiff  not  to  attend  to  the  redemption  of  the 
premises,  were  fraudulent.  Perhaps,  by  a  forced  construction, 
"  not  to  attend  to  the  redemption,"  and  "  to  belieye  a  redemption 
to  be  unnecessary,"  may  be  made  to  mean  the  same  thing ;  but, 
on  a  charge  of  fraud,  the  finding  should  be  more  exactly  conform* 
able  to  the  issue.  As,  therefi)re,  there  is  no  material  charge  of 
fraud  sustuned,  I  do  not  think  the  plaintiff  had  a  right  to  elect 
to  recover  damages  instead  of  the  land,  particularly  when  the 
relief  demanded  by  him  is  only  the  latter.  It  is  true  the  Beferee 
has  found  that  the  land  was  sold,  but  this  was  not  upon  any 
issue,  and  no  evidence  of  it  was  admissible  upon  an  issue  not 
found.  For  this  reason,  upon  the  present  state  of  the  pleadings, 
I  think  the  finding  of  the  Beferee  was  erroneous. 

I  do  not  deem  it  necessary,  in  my  view  of  this  case,  to  examine 
the  accounts  between  the  parties  in  order  to  determine  whether 
the  defendant  had  sufficient  money  of  the  plaintiff's  in  his  hands 
to  redeem ;  because  he  was  bound  to  convey,  on  receiving  the 
bid  and  interest  and  expenses,  at  any  time,  as  if  the  property 
had  been  redeemed.  Such  accounts  may  be  important  on 'a 
question  of  damages,  hereafter. 

I  concur,  therefore,  in  the  judgment  of  rev^raal,  and  a  new 
trial,  with  posts  to  abide  the  event 

Ordered  accordingly. 


The  Merchants'  Bank  in  the  City  of  New  York,  Plaintiflb 
and  Bespondents,  v.  Duncan  McColl  and  Samuel  S.  J. 
Frith,  Defendants  and  Appellants. 

1.  Where  a  stock  sabecriptioa  note,  payible  to  the  order  of  a  Mataal  Xnaa- 
raoee  Ck>iDpeny,  is  indorsed  by  its  Presideat  and  nq^tiated,  and  before  its 
matiuit^  is  tal^n  by  a  third  person  in  good  iaith,  and  for  fiill  yahie  in  the 
nsaal  course  of  businesi^  and  it  appears  that  this  is  a  common  mode  of 
n^;otiating  its  notes,  sach  holder  acquires  a  good  title. 

2.  It  is  no  defense  to  an  action  by  such  a  holder  against  the  maker,  that  the 
transfer  by  the  Company  was  of  this  and  other  notes  amounting  in  all  to 
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over  $1,000,  as  ooll&teral  secarity,  and  without  a  previous  resolution  of  the 
Board  of  Trustees^^  nor, 

3.  That  a  sufficient  amount  of  the  other  collaterals  to  pay  the  loan,  has  been 
collected  since  the  note  in  question  was  passed  to  such  hanafide  holder,  nor, 

4.  That  by  the  by-laws  of  said  Company,  the  President  alone  had  no  autfaorit^ 
to  indorse  the  notes  of  the  Company,  nor, 

5.  That  at  the  time  of  the  transfer  the  Company  was  insolvent^  and  trans- 
ferred the  note  with  intent  to  prefer  a  third  person,  a  creditor  of  the  Com- 
pany, over  its  other  creditors,  nor, 

6.  That  the  subscription  upon  which  the  note  was  given  was  never  made  up 
in  good  fSuth  to  the  amount  specified  in  said  subscription,  nor, 

7.  That  a  Receiver  of  the  property  of  the  Company  was  duly  appointed, 
some  forty-five  days  after  the  maturity  of  the  note. 

(Before  Homoir,  Woodruit,  and  Monobisf,  J.  J.) 
Heard,  January  9th ;  decided,  April  28th,  1860. 

Appbal  by  the  defendants  from  a  judgment  on  a  verdict 

Trial  had  before  Boswobth,  Ch.  J.,  and  a  jury,  November  15th, 

1859. 

The  suit  is  on  a  note  in  these  words,  viz. : 

145 
^  SuBscBipnoN  Note. 

^  $1,000.  New  York,  Aug.  25,  1856. 

Twelve  months  after  date,  we  promise  to  pay  die  Globe 

Mutual  Insurance  Company,  or  order,  for  value  received,  one 

thousand  dollars,  payable  at  the  Merchants'  Bank. 

Due  Aug.  25-28, 1857. 

McCOLL  k  FRTTBL 

No.  587. 

Indorsed, 

L.  Gbeoory,  Pres't 

Jas.  W.  Elwxll  k  Co. 

The  plaintifEs  proved  that  thej  were  an  Incorporated  Banking 
Company ;  that  tiie  defendants,  being  partners,  made  the  note  in 
question ;  the  genuineness  of  the  indorsement,   "  L.  Gregoxy, 
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President,"  and  "Jas.  W.  Elwell  &  Co." — that  Gregory  was  Presi- 
dent of  said  Insurance  Company  daring  its  existence,  and  that ''  it 
had  different  ways  of  indorsing ;  sometimes  in  this  way^"  and 
sometimes,  '^  The  Globe  Insurance  Company,"  by  the  President 
^  That  James  Elwell  "  received  this  note  from  Hotchkiss  "  early 
in  September,  1866,  with  other  notes  amounting  in  all  to  oyer 
$1,000,  as  security  for  a  loan  then  made,  that  said  Elwell  "  had 
otber  dealings  with  the  Globe  Insurance  Company  in  relation  to 
loans,"  and  at  the  time  he  made  this  loan  ^'  the  Company  was 
indebted  to  him  for  other  loans.  There  was  no  other  evidence 
tending  to  show  who  Hotchkiss  was,  or  whether  the  loan  he 
procored  from  Elwell  was  obtained  for,  and,  if  so,  was  known  to 
have  been  obtained  for  said  Insurance  Company. 

The  plaintiff  also  proved  that  the  Marine  Bank  discounted 
the  note  for  James  W.  Elwell  &  Company  on  the  22d  of  July, 
1857,  and  passed  its  legal  proceeds  to  their  credit,  and  that  the 
same  were  drawn  out  by  said  firm,  and  that  James  W.  Elwell 
was  then  a  Director  of  said  Bank.  That  on  the  28th  of  August, 
1857,  the  Marine  Bank  transferred  it  to  the  plaintiff  and  received 
$1,000  therefor ;  and  that  the  interest  was  $155.15,  and  offered  the 
note  in  evidence.  Defendants  objected  "  that  the  indorsement  is 
not  sufficiently  proved."  The  objection  was  overruled;  they 
excepted ;  the  note  was  read  in  evidence,  and  the  plaintiff  rested. 

The  defendants  moved  for  a  dismissal  of  the  complaint,  on  the 
ground — 

That  no  sufficient  proof  of  the  indorsement  of  the  note  by  the 
Globe  Mutual  Insurance  Company,  had  been  given. 

Which  motion  was  denied,  and  the  defendants'  counsel  duly 
except^ 

The  defendants  then  offered  to  prove: 

I^st  That  the  note  in  suit  was  transferred  by  the  Globe  Insu- 
rance Company  to  James  W.  Elwell  &  Company,  with  other 
notes,  amounting  in  all  to  about  $5,000,  without  the  authority 
of  a  previous  resolution  of  the  Board  of  Trustees  of  that  Com- 
pany,  and  that  such  transfer  was  made  as  collateral  security  for  a 
loan  of  $4,000. 

Second,  That  a  sufficient  amount  of  the  other  notes  transferred 
at  that  time  has  been,  since  July  22, 1857,  paid  to  satisfy  that 
loan. 
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Third.  That  at  the  time  of  the  tranrfer,  the  Globe  Insuiasoe 
Company  wad  insolvent  and  unable  to  pay  its  debts,  and  tliat 
the  tranafer  was  made  with  the  intent  to  give  a  preference  out  of 
the  money  receiyed  on  such  transfer  to  one  Alanson  Marsh  in 
the  payment  of  his  debt,  over  the  other  creditors  of  the  Globe 
Insurance  Company. 

FourUu  That  the  subscription  to  the  Globe  Insurance  Com- 
pany, upon  which  this  note  was  given,  was  never  made  up  in 
good  faith  to  the  amount  specified  in  such  subscription. 

Fifth.  That  by  the  by-laws  of  the  Globe  Insurance  Company, 
the  President  alone  had  no  authority  to  indorse  the  notes  of  the 
Company. 

Siidh,  That  a  Receiver  of  the  property,  &o.,  of  the  Globe 
Insurance  Company,  was  duly  appointed  on  the  14th  day  of 
October,  1866. 

SevenA.  That  on  the  26th  August,  1867,  the  defendants  gave 
to  the  paying  teller  of  the  plaintifib  notice  not  to  pay  the  note  in 
suit 

This  o£fer  was  overruled ;  and  to  the  decision,  the  defendant 
duly  excepted. 

The  jury  thereupon,  under  the  direction  of  the  Courts  found  a 
verdict  for  the  plaintiffs  for  $1,156.16,  the  amount  of  the  note 
with  interest 

No  questions  arose  on  the  pleadings.  From  the  judgment 
entered  on  the  verdict  this  appeal  is  taken. 

&  Samcay,  for  appellants. 

Not  presenting  any  printed  points,  argued  the  several  excep- 
tions, insisting  that  they  were,  respectively,  well  taken. 

B.  TT.  JBbnney,  for  respondents. 

L  The  indorsement  "L.  Gregory,  President,"  is,  under  the 
proo&,  sufficient  to  pass  title  to  the  note,  and  the  objection  to  tbe 
suffidency  of  such  indorsement  was  properly  overruled  {BotD- 
land  V.  Myer^  3  Comst,  290 ;  Gnnmemal  Bank  of  Buffalo  t. 
Kortrtght,  22  Wend.,  848 ;  Bank  of  Vergennes  v.  Warren,  7  Hill, 
91;  Brouwer  v.  Satieck,  1  Duer,  114;  (hryl  v.  McEhaih,  8 
Sand.,  176 ;  AspinwaU  v.  Msyer,  2  id.,  180.) 
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IL  The  alleged  facts,  which  the  defendanfa  offered  to  prove, 
were  not  sufficient  to  defeat  the  action,  and  the  offer  was  properly 
rejected,  and  the  evidence  ruled  out  by  the  Court 

1.  The  note  in  question,  before  its  maturity,  was  regularly 
indorsed  and  delivered,  for  valuable  consideration,  to  Elwell  & 
Company,  and  also  by  them  indorsed  and  delivered,  for  valua- 
ble consideration,  to  the  Marine  Bank.  Neither  Elwell  &  Com- 
pany nor  the  Marine  Bank  had  any  notice  of  any  irregularity 
in,  or  want  of  authority  for,  the  indorsement ;  and  their  title 
could  not  be  impeached  for  want  of  a  resolution  of  the  Board  of 
Directors  authorizing  the  transfer.  (1  B.  S.,  p.  691,  §  8 ;  How- 
land  v.  Myer,  8  Comst,  290 ;  Ourtis  v.  LeaviU,  15  N.  Y.  R,  1 ; 
see  pp.  11,  191, 192 ;  Brauwer  v.  Harbeck^  1  Duer,  114 ;  Caryl 
T.  IlcEha^  8  Sand.,  176 ;  AspinwaU  v.  Meyer^  2  id,  180.) 

2.  That  since  22d  July,  1857,  (when  this  note  was  dis- 
counted by  the  Marine  Bank,)  a  sufficient  amount  of  the  other 
notes  transferred  to  Elwell  &  Company,  has  been  paid  to  satisfy 
the  loan  made  on  the  security  of  such  transfer,  can  in  nowise 
a£Eect  the  right  to  recover  on  ihe  note  in  question. 

8.  There  was  no  offer  to  prove  that  the  transfer  of  the  note 
was  made  by  the  Globe  Company  "  when  insolvent,  or  in  con- 
templation of  insolvency,  with  the  intent  of  giving  a  preference 
to  any  particular  creditor  over  other  creditors  of  the  Company," 
within  the  intent  and  meaning  of  the  statute,  declaring  such  an 
assignment  invalid.  (1  R  S.,  p.  591,  §  9 ;  Brouwer  v.  Harbedc^ 
1  Duer,  114.) 

But  if  said  transfer  was  within  the  purview  and  prohibition 
of  the  statute,  the  plainti&  would,  nevertheless,  be  authorized 
to  collect  the  amount  of  this  note  from  defendants,  subject  (per- 
haps) to  liability  to  account  therefor  to  the  creditors  or  stock- 
holders of  the  Company,  or  their  trustees.  (Statute,  §  9,  as 
above.) 

4.  That  the  subscription  to  the  Olobe  Company,  upon  which 
this  note  was  given,  was  never  made  up  to  the  amount  specified 
in  such  subscription,  is  no  defense  to  the  note  in  the  hands  of  a 
bona,  fide  holder  for  valuable  consideration,  without  notice.  There 
is  no  aU^ation  or  pretense,  or  offer  to  prove,  that  either  Elwell 
&  Company  or  the  Marine  Bank  had  any  knowledge  or  notice  in 
relation  to  such  alleged  subscription. 
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6.  That  by  the  by-laws  of  the  Company,  the  President  alone 
had  no  authority  to  indorse  the  notes  of  the  Company,  is  no  de* 
fense  to  the  note  in  the  hands  of  a  bona  fde  holder  for  valoajile 
consideration,  without  notice.  f 

6.  The  appointment  of  a  Beoeiver  of  the  Company,  on  14th 
October,  1856,  could  not  affect  the  title  of  a  bona  fide  holder 
who  received  the  note  early  in  September,  1856,  or  of  any  pe^ 
son  deriving  title  through  such  holder. 

7.  The  plaintiffs,  on  receiving  the  note  from  the  Marine  Bank 
on  28th  August,  1857,  and  then  paying  to  that  Bank  the  full 
amount  thereof,  succeeded  to  all  the  rights  of  the  Marine  Bank 
in  such  note,  and  notice  to  the  plaintiffs  on  25th  August,  1857, 
not  to  pay  the  note,  did  in  nowise  impair  such  rights.  (Story  on 
Promissory  Notes,  §  191 ;  Jacks  v.  Damn,  8  E.  D.  Smith,  557; 
Watson  V.  Flanagan,  14  Texas  R.,  854;  Boyd  v.  ifcCbnn,  10 
Maryland  B.,  118;  Howell  v.  Orane,  12  Louisiana  An.  R,  126; 
ScukeU  V.  Whitmore,  19  Maine  R,  102.)  Neither  of  the  excep- 
tions at  the  trial  was  well  taken ;  and  the  judgment  should  be 
affirmed,  with  costs. 

By  the  Court — Hoffman,  J.  The  first  exception,  to  the 
ruling  that  the  indorsement  was  not  sufficiently  proven,  is  not 
well  taken.  The  proof  of  the  habit  of  the  Company  to  indorse  in 
the  manner  followed  in  this  instance,  was  sufficient.  {Caryl  v. 
McElraih,  8  Sandf.  S.  0.  R,  176 ;  Ogden  v.  Andre,  4  Bosw.,  688 ; 
Scott  V.  Johnson,  6  id.,  213.) 

The  admissibility  of  the  first  four  offers  of  the  defendants' 
counsel  to  prove  the  matters  stated  in  them  respectively,  depends 
upon  the  fact  whether  the  plaintiffs  are  in  the  position  of  holden 
of  the  note  for  value  without  notice.  They  got  it  from  the  Marine 
Bank,  who,  it  is  insisted,  took  it  for  valuable  consideration  frith- 
out  notice  before  maturity. 

The  note  fell  due  August  25th-28th,  1857.  In  September, 
1856,  one  Hotchkiss  had  possession  of  it,  and  delivered  it 
with  other  notes  to  Elwell  &  Company,  upon  a  loan,  for  which 
it  was  given  as  security.  It  seems  as  if  it  was  again  deposted 
as  such  security  with  Elwell  &  Company  for  another  loan  in 
July,  1857.  However  this  may  be,  Elwell  &  Company  appear 
to  have  got  it  on  a  valuable  consideration  before  maturity. 
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Mwell  &  Oompany  parted  with  it  to  the  Marine  Bank  on  a 
discount  of  i%  at  seven  per  cent,  on  the  22d  of  July,  1857.  The 
money  was  passed  to  their  credit,  and  drawn  out  On  the  28th 
of  August,  it  was  certified  by  the  Merchants'  Bank,  and  the 
Marine  Buik  received  the  amount  £rom  the  Merchants'  Bank 
the  present  plaintiff. 

The  title  of  the  Marine  Bank  seems  indisputable;  and  this  title 
passed  to  the  plaintiff  by  the  payment  on  the  day  of  maturity. 
The  plaintiff  have  a  right  to  avail  themselves  of  the  title  of  the 
Marine  Bank.  (Story  on  Prom.  Notes,  §  191 ;  SaskeU  v.  Whit- 
more,  19  Maine  R,  102.) 

The  notice  to  the  teller  of  the  plaintiff  not  to  pay  the  note, 
could  only,  if  of  any  avail,  let  in  the  defendants  to  any  defenses 
which  they  had  against  the  Marine  Bank.  If  they  could  have 
sustained  an  action,  the  present  plaintifb  were  right  in  paying, 
and  may  sustain  it  also. 

The  appointment  of  a  Beceiver  of  tbe  Company,  can  have  no 
eflfect  upon  the  rights  of  the  parties. 

And  as  to  the  by-laws,  not  authorizing  the  President  of  the 
Company  to  indorse  its  notes,  it  is  sufficient  to  say  that  a  bona 
fide  holder  is  not  chargeable  with  notice  of  them,  as  of  a  general 
statute  or  the  charter ;  and  no  actual  notice  of  such  by-laws  to 
the  Marine  Bank,  was  offered  to  be  proved. 

The  judgment  should  be  affirmed,  with  costs. 

Ordered  accordingly. 


Thomas  Bignsy,  Plaintiff  and  Bespondent,  v.  Maktha  E. 

Coles,  Defendant  and  Appellant. 

1.  Where  a  contract  for  the  sale  and  purchase  of  parcels  of  real  estate  con- 
tained the  words,  "  titles  to  be  satisfactory  " :  ffddj  that  these  words  did 
not  make  the  contract  a  conditional  one  in  such  sense  as  to  make  the  pur- 
chaser the  sole  judge  of  the  title ;  but  they  merely  expressed  what  is  implied 
in  erery  contract  of  this  kind,  that  the  title  to  be  given  shall  be  a  good 
nutrketable  one  of  which  the  Court  must  judge,  if  the  parties  differ  about  it 

2l  Where  the  real  estate  of  a  deceased  person  is  sold  by  order  of  a  Surrogate  to 
pay  his  debts,  the  &ct8  essential  to  gire  the  Surrogate  jurisdiction  of  the  sub- 
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ject  matter  and  of  the  persooA  of  the  necessary  parties  to  the  prooeedinga^ 
must  be  shown  affirmatively  to  give  validity  to  the  prooeedmgi. 

3.  When  such  jurisdiction  has  been  acquired,  a  subsequent  irregokritj  or 
error  of  judgment  will  not  render  the  whole  proceeding  a  nullity,  nor  can 
it  for  such  a  cause  be  questioned  in  a  collateral  action. 

4.  The  caption  of  the  Surrogate's  order  to  show  cause  why  leave  should  not 
be  ^ven  to  the  administrator  to  sell,  states  that  it  was  made  *'  At  a  Sarro- 
gate^s  Court  held    *    *    at  the  Surrogate's  office  in  the  city  ci  New  Tork 

.  on  the  11th  of  Jul^,  1843,"  before  the  Surrogate,  and  the  body  of  it 
requires,  "  that  all  persons  interested  in  the  estate,  &c.,  appear  in  this  Oonit 
on  the  30th  of  August  next,  at  10  o'clock  in  the  forenoon,  to  show  canse^" 
&C. :  Sdd^  that  it  sufficiently  designated  the  time  and  place  where  the 
parties  were  to  appear. 

6.  Beidj  also,  that  a  publication  of  the  order  in  a  newspaper  of  the  County  of 
the  Surrogate  once  in  each  week  for  four  suooessive  weeks^  when  the  fint 
insertion  was  at  least  five  weeks  before  the  day  for  showing  cause,  satisfied 
the  statute  in  that  behalf^  though  the  newspaper  was  published  daily. 

6.  Sddj  also  that  the  omission  to  serve  the  order  on  one  Moir,  who  occupied 
a  parcel  of  the  property  in  question  under  a  lease  for  one  year  from  the 
1st  of  May,  1843,  did  not  affect  the  validity  of  the  purchaser's  tiUe  except 
as  to  said  Moir,  and  that  after  his  tease  had  expired,  that  omission  became 
wholly  immateriaL 

7.  Although  the  order  to  show  cause  required  the  parties  to  appear  on  the 
30th  of  August^  and  the  order  to  sell,  was  made  September  2d,  and  does 
not  recite  that  the  proceedings  were  formally  adjourned  during  the  inter- 
mediate time,  the  order  to  sell  ui  not,  for  that  cause,  presumptively,  invalid 

8.  And  even  though  it  be  shown  that  no  such  adjournments  were  entered  in 
the  Surrogate's  ''Book  of  Minutes,"  the  prooeedings  will  not  be  impiired  if 
it  be  proved  that  they  were  in  fact  continued,  by  a<i(jottniments. 

(Before  Hoffman  and  Woodbuff,  J.  J.) 

Heard,  April  9th ;  decided,  April  28th,  1860. 

Appeal  by  the  defendant  from  a  judgment  entered  on  the 
report  of  the  Hon.  William  T.  McCoun,  as  Referee. 

The  action  was  brought  by  Rigney  as  the  vendor  of  real  estate 
situate  at  the  comer  of  Fiflh  avenue  and  Thirty-Second  street,  itt 
the  city  of  New  York,  to  enforce  the  specific  performance  of  a 
contract  for  the  sale  of  it  to  the  defendant 

One  Isaac  Lawrence  died  seised  of  the  property  in  question, 
and  several  of  the  objections  raised  to  the  title  relate  to  ppcxjeed- 
ings  before  the  Surrogate  of  New  York,  under  which  said  pro- 
perty was  sold  to  pay  the  debts  of  said  L  Lawrence,  deceased 

The  facts  of  the  case  appear  in  the  report  and  findings  of  the 
Beferee ;  and  the  various  exceptions  taken  and  discussed  on  the 
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appeal  are  stated  and  considered  in  an  opinion  of  the  Beferee 
filed  with  his  report 

The  Beferee  reported,  as  &ct8,  that  the  contract  between  the 
plaintiff  and  defendant,  which  is  dated  May  3, 1859,  was,  at  the 
time  of  suit  brought,  and  still  is,  a  valid  and  subsistmg  contract ; 
that  the  plaintiff  was  seised  of  an  estate  in  fee  simple  of  the 
property  in  question ;  and  that,  brfore  suit  brought,  he  offered  to 
convey,  by  a  deed  duly  executed  and  tendered,  "  a  good  and  : 
aufficient  and  satis&ctory  title  to  her."  (The  only  words  in  the 
contract,  about  the  correct  meaning  of  which,  any  questions  arose,  • 
are  the  words,  '^  titles  to  be  satisfeu^tory .") 

On  settling  the  case,  the  Beferee,  for  the  purpose  of  a  review 
of  his  decision  by  the  Court,  found  and  certified,  independently 
of  his  said  report,  the  following,  as  his  finding  of  facts,  viz. : 

'^  That  Isaac  Lawrence,  a  resident  of  the  city  of  New  York, 
departed  this  life,  intestate,  on  or  about  the  12th  day  of  July, 
1841.  That  he  lefi;  surviving  him  a  widow  and  seven  children, 
his  heirs*at-law,  viz. :  William  Beach  Lawrence,  Cornelia  L.  Hill- 
house,  widow  of  James  Hillhouse,  Harriet  L.,  wife  of  John  A. 
Poole,  Josephine,  wife  of  Benjamin  McVickar,  Julia,  wife  of 
Thomas  L.  Wells,  Maria,  wife  of  Bev.  William  L  Kip,  and 
Hannah,  wife  of  Henry  Whitney,  all  of  whom  were  of  full  age : 
the  said  William  Beadi  Lawrence  and  Mrs.  McYickar  residing 
in  the  dly  of  New  York,  Mrs.  Kip  residing  at  Albany,  Mis. 
Poole  residing  at  New  Brunswick,  in  the  State  of  New  Jersey, 
and  Mrs.  Hillhouse  and  Mrs.  Whitney  residing  at  New  Haven, 
in  the  State  of  Connecticut. 

''That,  before  and  at  the  time  of  the  death  of  the  said  Isaae 
Lawrence,  he  was  seised  in  fee  simple  and  possessed  of  numerous 
parcels  of  real  estate,  situated  in  the  city  of  New  York,  of  which 
the  lots  in  question  in  this  cause  were  part  and  parcel. 

"  That  John  L.  Lawrence  became  and  was  administrator  of  the 
personal  estate  of  said  Isaac  Lawrence,  deceased,  by  letters  of 
administration,  duly  granted  to  him  by  the  Surrogate  of  the  city 
and  county  of  New  York,  on  the  19th  day  of  November,  1841. 
''  That  the  personal  estate  of  the  decedent  proved  insufficient  to 
pay  and  satisfy  his  debta  That  the  said  administrator,  having 
discovered  the  fact  of  such  insufficiency,  presented  a  petition  to 
the  said  Surrogate  on  the  11th  day  of  «Tuly,  1848,  containing 
Bosw.— Vol.  VI.  61 
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statements  of  all  such  &cts,  and  accounts  relating  to  the  said 
estate,  and  his  administration  thereof,  as  were  required  by  law  to 
be  shown,  to  authorize  a  resort  to  the  real  estate  of  the  intestate, 
for  the  payment  of  debts,  and  praying  that  authority  might  be 
granted  to  him  by  the  said  Surrogate,  pursuant  to  the  Bevised 
Statutes  of  the  State,  to  mortgage,  lease  or  sell  so  much  of  the 
real  estate  of  the  said  deceased  as  should  be  necessary  to  pay  bis 
debts ;  which  petition  was  duly  verified  by  the  oath  of  said  ad- 
ministrator, and  filed  with  the  said  Surrogate.    That  thereupon 
the  said  Surrogate  made  an  order,  on  the  same  11th  day  of  July, 
1848,  stating,  that  on  reading  and  filing  the  said  petition  it  ap- 
peared the  personal  estate  was  insufficient  to  pay  the"  debts,  and 
ordering  all  persons  interested  in  the  estate  of  said  deceased  to 
appear  in  his  Court  on  the  80th  day  of  August,  then  next,  at 
10  o'clock  in  the  forenoon,  to  show  cause  why  authority  should 
not  be  given  to  said  administrator  to  mortgage,  lease  or  sell  so 
much  of  the  real  estate  of  said  deceased  as  should  be  necessaiy 
to  pay  his  debts — the  said  order  having  the  name  of  the  Surro- 
gate subscribed  thereto,  and  a  caption  preceding  it  in  these  words, 
viz.: 

"  *At  a  Surrogate's  Court,  held  in  and  for  the  county  of  New 
York,  at  the  Surrogate's  office  in  the  city  of  New  York,  on  the 
11th  day  of  July,  in  the  year  one  thousand  eight  hundred  and 
forty-three : 

"*  Present — David  B.  Ogden,  Surrogate. 


In  the  Matter  of  the  Estate 

of 
Isaac  Lawbence,  deceased.' 


"  That  a  copy  of  such  order  to  show  cause  was,  in  due  time^ 
personally  served  on  each  of  the  heirs-at-law  of  the  said  dece- 
dent as  resided  in  the  city  of  New  York,  that  is  to  sav,  in  the 
county  of  the  said  Surrogate,  viz.,  on  William  Beach  I^wrence, 
and  on  both  Thomas  L.  Wells  and  Mrs.  Julia  B.  Wells,  his  wife, 
and  on  both  Benjamin  McYickar  and  Mrs.  Josephine  McYickar, 
his  wife,  by  delivering  to  each  and  every  of  them  a  copy. 

"  That  for  the  purpose  of  notice  to  Mrs.  Kip,  residing  out  of 
the  county  of  said  Surrogate,  and  to  Mrs.  Poole  and  Mrs.  Hill- 


NEW  TOBK— APBIL,  1860.  488 

Bigaejy.  Ooles. 

house,  and  Mrs.  Whitney,  residing  out  of  the  State  of  New  Torky 
a  copy  of  said  order  was  published  in  a  daily  newspaper,  printed 
and  published  in  the  city  of  New  York,  for  four  weeks  in  sue* 
cession,  but  only  once  in  each  week,  commencing  on  the  24th 
day  of  July,  184i3,  the  first  insertion  or  publication  being  upwards 
of  five  weeks  anterior  to  the  day  for  showing  cause. 

"  And  that  a  copy  of  said  order  was  also  regularly  published  in 
the  ABxmy  Argus^  a  newspaper  published  by  the  printer  to  the 
State,  and  was  inserted  therein  once  in  each  week  for  six  weeks 
successively,  commencing  on  the  14th  day  of  July,  1843. 

"That  the  premises  in  question  in  this  cause  were,  at  the  time 
of  the  commencement  of  these  proceedings  before  the  Surrogate, 
part  of  a  large  tract  of  land  then  in  the  occupation  of  one  Wil* 
liam  F.  Moir,  as  tenant  thereof,  under  a  lease  for  one  year,  from 
the  Ist  day  of  May,  1848 ;  and  the  fact  of  such  tenancy  was  so 
stated  in  the  administrator's  petition  presented  to  the  Surrogate. 

"  That  a  copy  of  the  Surrogate's  order  to  show  cause  was  not 
served  on  said  Moir.  That,  about  the  time  for  the  service  of 
said  order  on  him,  he  left  the  premises,  and  was  succeeded  in  his 
occupation  thereof  as  such  tenant,  by  one  Collins  Shepard,  whom 
the  messenger  entrusted  with  the  service  of  the  order  on  the 
tenants  found  to  be  in  possession,  and  on  whom  he  served  it  by 
delivering  a  copy  to  his  (Shepard's)  wife,  at  his  residence  on  the 
premises. 

"  That,  on  the  80th  day  of  August,  (the  day  for  showing  cause,) 
the  Surrogate  did  not  proceed  to  the  hearing  of  the  case,  nor  is 
there,  in  his  book  of  minutes,  as  written  up,  any  entry  or  other 
record  as  evidence  of  an  appearance  of  parties  on  that  day,  or 
of  an  adjournment  over  of  the  proceedings  to  another  day.  But 
the  proctor  for  the  administrator  and  William  B.  Lawrence,  one 
of  the  heirs,  in  person,  did  in  fact  appear  before  the  Surrogate, 
at  his  office,  on  that  day  and  at  the  hour  appointed  for  hearing, 
when  the  Surrogate  adjourned  the  matter  over  to  the  2d  day  of 
September,  at  10  o'clock,  A.  M.,  and  an  entry  of  such  adjourn* 
ment  was  made  in  the  Surrogate's  '  diary,'  a  book  kept  on  his 
table  in  which  to  note  such  occurrences. 

"  That,  on  the  2d  day  of  September,  pursuant  to  such  adjourn- 
ment, the  Surrogate  proceeded  to  hear  the  case,  and  did  then  and 
there  make  the  order  authorizing  the  administrator  to  sell  a  large 
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quantity  of  the  real  estate  of  the  decedent,  of  which  the  premises 
in  controversy  were  part  and  parcel. 

'^  That  such  sales  were  accordingly  made  to  divers  puicbasera, 
and  were  reported  to  the  said  Surrogate,  who,  afberwards,  by  bis 
farther  order  of  the  4th  January,  1844,  confirmed  the  sales,  and 
directed  conveyances  to  be  executed,  which  were  accordingly 
executed,  to  the  several  purchasers. 

"  And,  upon  the  aforesaid  findings  of  figict,  the  Beferee  found 
the  following  conclusions  of  law  arising  therefrom,  viz.: 

''  1st  That  the  petition  of  the  administrator  presented  to  the 
Surrogate  on  the  11th  day  of  July,  1848,  duly  verified  by  his 
oath,  with  its  accompanying  schediQes  or  accounts,  was  sufficient 
to  confer,  and  did  confer,  jurisdiction  upon  the  Surrogate,  of  the 
subject-matter  of  the  sale  of  the  real  estate  therein  described,  for 
the  purpose  therein  mentioned. 

''  2d.  That  the  personal  service  of  the  order  to  show  canse 
made  by  the  Surrogate,  on  such  of  the  parties  interested  in  the 
estate  as  resided  within  the  county  of  the  said  Surrogate,  was 
sufficient  to  give,  and  did  give,  the  Surrogate  jurisdiction  of  the 
persons  of  said  parties,  so  as  to  bind  them  by  his  subsequent 
orders  or  adjudications  in  relation  to  the  subject-matter  of  said 
petition. 

"  Sd.  That  the  publication  of  the  order  in  the  newspapers,  and 
in  the  manner  in  which  the  same  was  published,  gave  to  the 
Surrogate  jurisdiction  of  the  persons  of  such  of  the  parties  in 
interest  who  were  non-residents  of  the  county  of  said  Surrogate} 
and  non-residents  of  the  State  of  New  York,  they  being  persons 
of  full  age ;  so  that  they  likewise  became  bound  by  the  subse- 
quent orders  or  adjudications  of  the  Surrogate  upon  the  subject- 
matter  of  said  petition. 

"4th.  That  the  order  to  show  cause  contained  upon  its  &ce  a 
sufficient  designation  of  the  place  (as  well  as  of  the  time)  where 
the  parties  were  to  appear  to  show  cause,  &c. 

"  6th.  That  the  matter  of  adjournment  or  non-adjoumznent} 
from  the  80th  August  to  2d  September,  is  a  mere  matter  of  prac- 
tice, or  regularity,  in  the  proceedings  of  the  Court,  and  does  not 
affect  the  jurisdiction  which  the  Court  had  once  acquired,  and 
cannot  be  taken  advantage  of,  even  if  irregular,  in  any  collateral 
action  or  proceeding. 
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''  6th.  Omitting  to  serve  William  F.  Moir  with  the  order  to 
show  cause,  or  any  defect  in  the  service  of  it  on  Shepard,  oould 
only  be  taken  advantage  of  by  those  parties  themselves  in  respect 
to  the  tenancy  for  one  year  which  they  had  in  the  property ;  and 
as  their  interest  has  long  since  expired,  the  title  of  snbsequent 
purchasers  can  never  be  disturbed  by  either  of  them." 

The  defendant  excepted  to  each  of  the  findings^  separately. 

Befebee's  Opinion.  "  The  first  consideration  in  this  case  is, 
what  effect  the  words,  '  Titles  to  be  satis&ctory,'  found  at  the 
close  of  the  written  contract,  shall  have  in  determining  the  rights 
of  the  parties  under  it. 

''It  is  claimed  for  the  purchaser,  Mrs.  Coles,  that  these  words 
give  her  the  right  to  abandon  the  purchase,  if,  under  the  advice 
of  counsel,  given  in  good  faith,  she  honestly  believed  there  was 
some  defect  in  the  title  of  the  vendor;  and  in  determining  to 
abandon  it,  she  was  not  actuated  by  a  capricious  desire  to  get  rid 
of  the  contract  To  place  this  construction  upon  the  words  in 
question,  is  to  render  the  contract  a  conditional  one,  and  to  con* 
stitute  the  purchaser  the  sole  judge  of  the  title.  Contracts  of 
sale  and  purchase  may  be  framed  with  that  view,  and  if  specaally 
drawn,  so  as  to  convey  that  meaning  and  preclude  any  other 
interpretation,  courts  would  be  bound  to  give  them  the  effect 
oontended  for;  but  it  seems  to  me  that  the  words  here  used  fall 
£ur  short  of  reaching  that  point  Here  are  no  words  of  condition, 
declaring  the  contract  void  if  coxmsePs  opinion  should  be  adverse 
to  the  title,  or  making  that  the  test  of  its  being  satisfiictory  to 
the  purchaser.  The  words  only  express  what  is  implied  in 
every  agreement  of  this  kind,  that  the  title  to  the  purchaser  shall 
be  a  good  marketable  one,  of  which  the  courts  must  judge  on 
objections  to  be  stated,  if  the  parties  should  happen  to  differ 
aboatit 

"  In  Lardy.  Stephens,  (1  Young  &  Col.  Ex.  R,  222,)  the  contraot 
contained  this  clause :  '  In  case  the  title  shall  not  be  satisfactory 
to  Stephens,  (the  purchaser,)  his  heirs  or  assigns,  or  his  or  their 
counsel,  these  presents  shall  be  void  to  all  intents  and  purposes ;' 
and  yet  it  was  held  by  Lord  Lyndhubst,  (then  Chief  Baron  of 
the  Exchequer,)  that  these  words  did  not  authorize  the  party  to 
put  an  end  to  the  contract^  except  for  cause  to  be  shown  by 
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objections  to  the  title,  of  the  sufficiency  of  which  the  Court  must 
judge,  and  not  the  party. 

"  Finding  then  nothing  in  the  form  of  the  contract  to  give  the 
defendant  the  right  to  rescind  if  dissatisfied,  we  must  look  into 
the  objections  that  have  been  taken  in  order  to  see  whether  there 
is  anything  that  is  really  calculated  to  impair  the  title,  or  to 
render  it  doubtful  in  the  purchaser. 

"The  objections  are  all  confined  to  supposed  defects  in  the 
proceedings  taken  by  an  administrator  before  a  late  Surrogate 
of  New  York,  for  the  sale  of  the  real  estate  of  Isaac  Lawrence, 
deceased,  for  the  payment  of  debts.  This  was  in  1848,  and  the 
sales  under  the  Surrogate's  order  were  made  early  in  the  year 
1844. 

"  In  reviewing  these  proceedings,  the  two  principal  conttden* 
tions  are : 

"  1st  Did  the  Surrogate  acquire  jurisdiction  of  the  subject 
matter  of  the  sale  ?  and, 

"2dly.  Did  he  acquire  jurisdiction  of  the  persons  of  those 
(viz.,  the  heirs-at-law  of  the  intestate,)  whose  rights  of  property 
in  the  estate  were  to  be  divested  by  the  sales? 

"  The  presentation  of  the  administrator's  petition  to  the  Surro- 
gate, containing  a  statement  of  the  facts,  which  the  statute 
particularly  requires  to  be  set  forth  in  such  petition,  duly  verified 
by  the  oath  of  the  administrator,  and  praying  for  an  order 
authorizing  him  to  mortgage,  lease  or  sell  the  real  estate  for  the 
purpose  of  paying  the  debts  of  the  intestate,  is  all  that  is  neces- 
sary, in  the  first  instance,  to  give  the  Surrogate  jurisdiction  of 
the  subject-matter.  He  then  proceeds  to  make  an  order  for  all 
who  are  interested  in  the  estate  to  appear  before  him  and  show 
cause,  if  any  they  have,  why  a  sale,  &c.,  should  not  be  made. 
The  publication  of  such  order,  and  the  service  of  it  personally 
on  such  of  the  parties  as  reside  in  the  county,  are  the  means 
provided  by  law  for  the  Surrogate  to  obtain  jurisdiction  of  their 
persons,  so  that  the  subsequent  orders  he  may  make  will  be 
binding  upon  them. 

"These  jurisdictional  facts,  both  as  to  the  subject  matter  and  the 
persons,  must  affirmatively  appear  to  exist  in  order  to  give  va* 
lidity  to  the  proceedings.  In  respect  to  courts  of  limited  juris- 
diction, like  the  Surrogate's,  such  facts  are  not  to  be  presumed. 
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Thej  must  be  proved  bj  record  evidence  or  by  the  next  best 
evidence  to  it,  when  the  record  is  lost  or  has  been  destroyed. 
When  the  Surrogate  has  once  obtained  jurisdiction  of  the  case 
and  of  the  parties,  if  any  slip  br  irr^gula^ty  in  the  subsequent 
proceedings  occur,  or  any  mistake  or  error  of  judgment  happens, 
the  whole  proceeding  is  not  thereby  vitiated  so  as  to  become  a 
nullity.  It  is  only  that  which  is  irregular  in  practice  or  errone- 
ons  in  judgment  that  can  be  taken  advantage  of  at  all ;  and  only 
then  in  a  direct  proceeding  for  the  purpose,  either  by  motion  be- 
fore the  Surrogate  or  by  appeal  from  his  decision.  It  cannot  be 
done  by  setting  up  such  irregularity  or  error  of  judgment  in 
avoidance  of  his  acts  or  decrees  in  any  collateral  action.  I  need 
only  refer  to  the  cases  of  Jackson  v.  Bdbimon^  (4  Wend.,  486,) 
Ja/dc8on  v.  Irmriy  (10  id.,  441,)  and  Bloom  v.  Burdick,  (1  Hill, 
130,)  for  the  law  upon  this  subject.  (See,  also,  1  Seld.,  484.) 
These  cases  and  a  number  of  others  in  our  reports  have  pre- 
sented questions  upon  titles  derived  from  administrators'  sales 
iinder  Surrogates'  orders,  and  they  clearly  show  the  distinction 
that  universally  prevails  between  judicial  proceedings  void  for 
want  of  jurisdiction  and  voidable  for  irregularity  and  error. 
The  first  are  nullities  anywhere  and  everywhere.  The  others 
stand  good  everywhere  until  set  aside  or  reversed,  but  cannot  bo 
impeached  collaterally.  Now  as  respects  the  case  in  hand: 
No  fiiult  has  been  or  can  be  found  with  the  administrator's  peti- 
tion to  the  Surrogate,  either  for  want  of  form  or  want  of  sub- 
stance, or  as  not  giving  him  jurisdiction  of  the  subject-matter, 
viz. :  the  propriety  of  ordering  a  sale  of  the  real  estate  for  the 
payment  of  debts.  It  contained  upon  its  face  all  that  was  neo- 
easary  to  be  stated  to  warrant  the  making  of  the  order  calling  on 
the  parties  in  interest  to  appear  and  show  cause.  Such  order 
was  made.  The  personal  service  of  that  order  upon  some  of 
the  parties,  and  the  due  publication  of  it,  by  way  of  summons 
or  notice  to  others  of  the  parties,  is  the  process  by  which  the 
Surrogate  was  to  acquire  jurisdiction  of  them.  They  were  all 
adults.  Minors  form  an  exception,  since  they  cannot  be  sub- 
jected to  the  action  of  the  Court  without  first  assigning  them  a 
goardtan. 

'^  The  proper  service  and  publication  of  the  order  are  important 
jnriildiotional  facts^  which  it  was  necessary  to  show  took  place. 
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One  question,  and  only  one,  has  been  made,  with  respect  to  the 
■officienqr  of  the  publication.  This  relates  to  the  four  weeU 
publication  of  the  order  in  a  newspaper  of  the  county  of  the 
Surrogate.  It  was  published  in  such  a  paper;  (a  daily  paper;) 
but  the  order  appeared  in  it  only  once  a  week,  in  four  suooeastre 
weeks,  and  the  first  insertion  was  at  least  five  weeks  before  the 
day  for  showing  cause.  Is  this  a  compliance  with  the  statute, 
which  simply  declares  it  "  shall  be  published  for  fovr  weAs  in  & 
newspaper  printed  in  the  county  ?" 

^*  In  cases  where  it  becomes  necessary  to  publish  an  order  in  the 
State  paper,  the  statute  is  more  explicit ;  for  there  '*  once  in  each 
week,"  for  four  weeks,  or  six  weeks,  as  the  case  may  be,  is  its 
language.  Was  a  different  requirement  intended,  in  the  first 
case,  by  OQiitting  to  say  ^'  once  in  each  week,"  and  thus  leave  it 
to  be  inferred  that  a  daily  or  semi*weekly  insertion  was  meant? 
This  seems  to  me  improbable,  and  more  especially  so  from  the 
fBiCt,  which  must  have  been  well  known  when  the  law  was  r^ 
visc^.  (2  R  S.,  101,)  that  in  many  of  the  counties  of  the  States 
a  daily  or  semi- weekly  newspaper  was  not  issued,  and  such  is  the 
case  even  at  this  day. 

"  In  Sheldon  v.  Wright,  (7  Bar\).,  89,)  the  Supreme  Court  of  the 
Seventh  District  held  that  the  requirement  of  the  statute  (vi^ 
tually  the  same  as  the  Revised,)  was  satisfied  by  ^four  successive 
weekly  publications,  provided  the  first  insertion  was  full  four 
weeks  before  the  day  for  showing  cause ;  and  this  was  held  good, 
on  appeal,  in  the  same  case.  (1  Seld.,  497.)  I  think  this  case  is 
decisive  of  the  present  question. 

"  Then,  besides  the  objection  to  the  manner  of  publication,  an* 
other  has  been  made,  as  appearing  upon  the  fiioe  of  the*<nder 
itself)  and  \hat  is,  that  the  order  does  not  specify  the  place  (as 
well  as  the  time)  for  the  appearance  of  the  parties.  The  stalnie 
does,  indeed,  require  that  the  time  and  the  place  shall  be  specie 
fled  in  the  order ;  and  I  cannot  but  think  that  the  order  in  quesp 
tion  does  substantially  contain  both.  The  caption  of  the  order 
which  was  served  and  published,  as  forming  a  part  of  it,  reads 
in  this  wise: 

'^ '  At  a  Surrogate's  Court,  held  in  and  for  the  county  of  New 
York,  at  the  Surrogate's  office  in  the  city  of  New  York,  on  the 
11th  July,  1848,  present,  D.  B.  0.,  Surrogate;'  and  theordenng 
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part  directs  all  peiBons  interested,  &c.,  to  appear  in  this  Court  on 
the  80th  day  of  August,  at  ten  o'clock  in  the  forenoon,  &o.  The 
Court,  tiien,  is  the  place  where  the  parties  are  to  appear,  and  the 
caption  shows  it  to  be  the  Surrogate's  Court,  held  at  the  Surro* 
gate's  office,  in  the  city  of  New  York.  This,  for  all  essential 
purposes  of  the  proceeding,  is  a  sufficient  designation  of  the 
place,  which  nobody  could  well  mistake  or  &il  to  compre- 
hend. 

"The  next  objection  taken  to  the  proceedings  is,  that  the  order 
was  not  served  personally  on  eveiy  person  in  the  occupation  of 
the  premises,  as  required  by  the  statute. 

"There  were  numerous  tenants,  generaUy  under  a  hiring  for  a 
year,  or  other  short  terms,  of  various  parcels  of  the  property 
described  in  the  petition,  and  the  proo&  laid  before  the  Surro- 
gate gave  the  names  of  forty  tenants  or  occupants  who  were 
served  personally  with  the  order.  The  person  who  performed 
this  service  states,  lin  his  affidavit,  that  he  visited  the  premises 
described  in  the  petition,  and  from  inquiries  made  thereon  and  in 
the  immediate  vicinity,  he  verily  believed  that  the  persons  whom 
he  had  served  with  the  order  were  the  only  occupants  of  said 
premises. 

"  The  petition  had  stated,  that  one  parcel  of  propety  (of  which 
the  premises  in  question  in  this  cause  are  part)  was  in  the  occu- 
pation of  one  Moir,  under  a  lease  for  one  year,  from  the  1st 
May,  184S.    There  was  no  proof  of  service  of  the  order  on  Moir, 
and  hence  the  objection  to  the  proceedings  as  being  irregular  and 
imperfect.    Adxnitting  that  the  Surrogate  did  not  acquire  juris- 
diction over  Moir,  by  reason  of  this  omission,  and  that  the  order 
of  sale  did  not  affect  him  or  his  rights,  how  can  that  prejudice 
the  title  of  the  purchaser  or  owner  of  the  property  at  this  day  7 
Fifteen  years  have  elapsed  since  whatever  right  he  had  in  the 
propCTty,  as  a  mere  tenant  or  occupant  for  a  year,  ceased,  and  he 
can  have  no  claim  now.    It  is  argued,  however,  in  support  of 
the  objection,  that  the  law  requiring  service  on  the  tenants  in 
possession,  intended  such  service  as  an  additional  means  of  notice 
to  the  heirs  through  the  tenants.    This  is  to  make  notice  to  the 
tenants  a  part  of  the  process  to  bring  in  the  heirs ;  but  no  such 
importance,  I  think,  can  be  attached  to  it    Notice  to  the  tenants 
ia  only  intended  to  give  them  an  opportunity  to  attend  to  their 
Bosw.— Vol.  VI  62 
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own  rights,  and  has  no  necessaiy  connection  with  or  reference  to 
those  of  the  heir& 

"  There  is  also  good  reason  to  believe,  from  the  testimony  of 
witnesses  examined  before  me,  that  Moir  had  left  the  premises 
of  which  he  was  tenant,  and  was  succeeded  by  one  CoUin  Shep- 
ard,  as  the  occupant^  when  the  messenger  went  to  serve  the 
order*  His  affidavit  states,  that  on  the  14th  of  August,  184S, 
the  order  was  served  personally  on  C.  Shepard,  who  was  a  ten- 
ant in  the  occupation  of  a  part  of  the  real  estate  at  that  time. 

"As  I  view  the  matter,  however,  all  this  is  immaterial,  for 
whatever  rights  Moir  might  have  had  as  tenant,  long  since 
expired. 

*'  No  question  is  made  in  regard  to  the  sufficiency  of  the  ser- 
vice of  the  order  (either  personally  or  by  publication)  on  the 
widow  and  heirs  of  the  intestate.  There  was  an  intimation  at 
one  time  of  a  defect  in  regard  to  Mrs.  Wells,  one  of  the  heirsi 
but  this,  I  understand,  has  been  remedied  by  a  release  recently 
executed  by  her  and  her  husband.  It  has  been  since  decided 
that  the  widow,  having  previously  had  her  dower  assigned  to 
her,  was  not  a  necessary  party  to  the  proceeding.  (Lawrenct  ▼. 
Brown,  1  Seld.,  S94,  decided  in  1851.) 

<*  The  next  objection  I  have  to  consider  is  one  on  which  con- 
siderable reliance  is  placed. 

''The  day  for  showing  cause,  by  the  order,  was  tlie  SOth 
August  The  Surrogate  did  not  proceed  to  a  hearing  or  an 
adjudication  until  the  2d  of  September,  when  he  made  the  order 
for  the  sale.  The  latter  order  does  not  show  upon  its  face  that 
any  of  the  parties  appeared  before  him  on  the  previous  day,  or 
that  the  matter  stood  over  by  a  formal  adjournment  It  contains 
only  such  recitals  as  would  have  been  proper  had  the  adjudica* 
tion  taken  place  on  the  SOth  of  August,  and  the  order  been 
then  made,  and  hence  it  is  inferred,  that  a  fatal  hiaJtua  oocxured 
in  the  proceedings,  rendering  the  order  invalid  except  as  to  one 
of  the  heirs,  and  one  only,  who  appeared,  as  did  also  the  admin- 
istrator, on  the  2d  of  September,  when  the  order  was  made. 
For  the  purpose  of  strengthening  this  inference,  witnesses  have 
been  examined  to  prove  from  their  examination  of  the  books  of 
minutes,  containing  entries  of  these  proceedings  in  the  Suno- 
gate's  office,  that  no  entry  of  an  adjournment  of  the  hearing  of 
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this  case,  fiom  the  80th  of  August  to  the  2d  of  September,  ap- 
pears in  such  minutes.  But  it  does  appear  from  a  ''Diary"  kept 
bj  the  Surrogate,  on  his  office-table  at  that  time,  and  from  which 
the  minutes  were  afterwards  written  up  by  a  derk,  that  such 
an  adjournment  was,  in  £u^  entered  in  the  Diary,  though  omitted 
by  oversight  or  mistake  of  the  clerk  to  be  transcribed  in  the 
'Book  of  Minutes.'  Further  evidence  of  the  &ct  of  such  ad- 
journment is  furnished  by  the  proctor,  who  conducted  these 
proceedings  on  behalf  of  the  administrator,  and  the  cause  for  the 
adjournment  is  also  stated.  It  is  competent  to  supply  such 
apparent  defects  by  parol  or  secondary  evidence,  where  the 
record  evidence  is  missing.  {JcuUcson  v.  Orawfords^  12  Wend., 
588.) 

'*But  if  there  had  been  no  formal  adjournment  of  the  matter 
from  the  80th  August  to  the  2d  of  September,  I  am  at  a  loss  to 
understand  how  this  could  affect  the  whole  proceeding.  Surro- 
gates' Courts  have  no  stated  terms  for  the  transaction  of  business. 
They  are  required  to  be  constantly  open,  and  the  business  brought 
before  them,  if  not  completed  on  one  day,  may  be  continued  as  a 
matter  of  course,  de  die  in  diem,  until  finally  disposed  of.  Ad- 
journments must  be  announced,  and  should  be  noted,  so  that 
parties  may  know  when  again  to  appear ;  but  there  can  be  no 
necessity  for  formal  entries  of  adjournment  and  continuance  from 
day  to  day,  or  time  to  time,  in  order  to  preserve  their  jurisdiction 
over  the  parties  or  matters  in  hand.  It  is  only  for  the  regular 
transaction  of  business  that  adjournments  should  be  noted  and 
made  known ;  and  if  parties  are  misled  or  surprised  by  steps 
taken  in  their  absence,  for  the  want  of  sufficient  knowledge  of 
an  adjournment,  they  can  apply  to  the  Surrogate  to  be  let  in  to 
be  h^trd  notwithstanding ;  it  being  mere  matter  of  practice  in 
Court,  which  is  always  under  the  control  of  the  Judge. 

^  In  this  case  the  order  of  sale  was  made.  All  the  requirements, 
pireliminary  to  the  making  of  such  order,  appeared  to  have  been 
complied  with.    The  property  was  then  advertised  and  sold. 

''  The  sales  were  reported  to  the  Surrogate,  and  then  came  the 
hearing  on  the  motion  to  confirm.  This  hearing  was  adjourned 
several  times.  Parties  in  interest  were  heard,  and  finally  the 
order  was  made  confirming  the  sales,  and  directing  the  convey- 
ances to  be  made  to  the  purchasers.    In  all  this  there  was  no 
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complaiDt  or  objection  to  the  regularity  of  the  proceedings  or  to 
their  validity.  And  if  there  had  been,  it  was  for  the  Surrogate 
to  remedy  the  difficulties^  or  for  an  appellate  court  to  correct  the 
errors,  if  any  had  occurred.  Such  things  cannot  be  inquired 
into  in  any  collateral  action  or  proceeding. 

'^  One  other  matter,  in  the  shape  of  an  objection,  was  presented 
to  my  notice,  as  if  to  raise  a  question  in  regard  to  the  intestacy 
of  Isaac  Lawrence,  the  deceased  owner  of  the  property. 

''  Prior  to  the  grant  of  administration  on  his  estate,  a  paper, 
purporting  to  be  his  will,  was  offered  for  probate,  and  proob 
were  taken  of  its  due  execution.  It  then  appeared,  that  subfie- 
quently  he  executed  another  will  which  revoked  the  first ;  and 
then,  again,  he  canceled  the  second — and  the  Surrogate  held 
that  the  cancellation  of  the  second  will  did  not  restore  the  first, 
and  that  he  died  intestate.  This  decision  was  acquiesced  in,  and 
the  grant  of  letters  of  administration  was  never  questioned.  It 
is  very  certain  that  it  cannot  be  made  a  question  now,  and  indeed 
it  has  not  been  pressed. 

'*  I  believe  this  disposes  of  all  the  points  which  have  been  pre- 
sented for  my  consideration.  I  have  not  found  it  necessary  to 
invoke  the  aid  of  the  act  of  1850  to  this  case.  The  tities  ac- 
quired by  purchasers,  at  this  administrator's  sale,  in  1841,  are,  in 
my  judgment^  valid  without  such  extraneous  support.  The  hein 
of  the  then  deceased  owner  have  never  sought  to  draw  them  in 
question.  At  least,  there  is  no  evidence  before  me  that  any  one 
of  them  has  ever  done  so  or  threatened  to  do  so. 

''  My  conclusion  is,  that  the  plaintiff  in  this  action  is  capable  of 
making  a  valid  and  satis&ctory  titie  to  the  defendant^  by  tlie 
delivery  of  the  deed,  which  was  tendered  to  her,  in  pursuance 
of  the  contract  between  them;  and  that  she  must  be  adjudged 
specifically  to  perform  her  part  of  the  contract  by  accepting  the 
deed,  and  paying  that  portion  of  the  contract  price  which  she 
agreed  to  pay  in  cash,  over  and  above  the  $25,000  (dollars)  of 
mortgage  debt  remaining  upon  the  property,  and  assumed  by  her, 
with  the  interest  thereon  from  the  first  day  of  June,  1859, 

"  As  the  plaintiff  has  remained  in  possession  of  the  property 
pending  this  controversy,  it  is  but  reasonable  to  allow  the  use 
and  occupation  to  balance  the  interest  on  the  $35,000  (ddlan) 
of  tiie  puirchase-money  during  the  same  period  of  time. 
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"  The  defendant  must  be  adjudged  to  pay  the  costs  of  this 
action. 

"W.T.McC!ouN,-    ;i^>'^-.<J;% 

C.  Jl  Jfcor^  for  appellant.  ,  ''  ^^  vf/J^-j 

JC  S.  BidweU^  for  respondent  X         *  -^  ^v  T' 


By  the  Coukt — Hoffman,  J.  The  learned  Beferee  has 
noticed,  in  his  opinion  printed  in  the  Case,  the  objections  taken 
to  the  title,  which  the  plaintiff  can  make  to  the  property  in 
question.  The  learned  counsel  of  the  defendant  has  furnished 
very  elaborate  points  suggesting  numerous  objections  and  diffi- 
culties. We  think  there  are  no  objections  upon  which  any 
argument  can  justly  be  made,  except  those  noticed  by  the 
Beferee. 

With  regard  to  the  first^  (the  sufficiency  of  the  publication,) 
and  the  last,  respecting  an  alleged  will  of  Isaac  Lawrence,  we 
need  add  nothing  to  the  reasons  on  which  the  Beferee  has  held 
them  unfounded. 

The  second  objection  we  think  not  well  taken.  The  order  to 
show  cause,  is  to  designate  time  and  place.  The  caption  of  the 
order  is  such  as  clearly  to  show  that  the  Court  was  to  be  held, 
and  that  the  place  designated  for  holding  it  was  the  Surrogate's 
office,  in  the  city  of  New  York,  and  that  the  80th  of  August^' 
1843,  was  the  time  fixed  for  there  holding  it 

Witb  regard  to  the  point  that  service  was  not  made  on  Moir, 
an  occupant  of  part  of  the  premises,  we  may  add,  besides  the 
strong  reasons  of  the  Beferee,  that  the  deeds  show  a  reseryation 
of  any  rights  which  Moir  had  under  his  agreement  for  a  letting. 

Counsel  refers  to  the  statute,  (1  B.  S.,  p.  748,  §  27,)  providing, 
that  ''  every  tenant  to  whom  a  declaration  in  ejectment  or  any 
other  process,  proceeding,  or  notice  of  any  proceeding,  to  recover 
the  land  occupied  by  him,  or  the  possession  thereof,  shall  be 
served,  shall  forthwith  give  notice  thereof  to  his  landlord,  under 
the  penalty  of  forfeiting  the  value  of  three  years'  rent." 

I  do  not  see  how  this  section  applies  to  a  notice  of  an  intention 
to  apply  for  a  sale  under  a  Surrogate's  decree  for  payment  of 
debts ;  or  how,  when  the  landlord  himself  has  been  duly  served, 
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the  neglect  of  the  tenant  could  affect  the  decree  as  to  the  land- 
lord's title ;  nor  in  what  way  the  omission  to  give  due  notice  to 
an  occupant  and  tenant,  can  have  any  operation,  but  to  leave  his 
rights  unaffected. 

There  remains  but  one  other  objection  which  we  deem  it 
necessary  to  notice,  viz.,  the  admission  to  enter  regularly  the 
adjournment  of  the  proceedings.  It  has  been  proved  that  there 
was  in  point  of  fact  an  adjournment  made  in  a  diary.  But  we  hold 
clearly,  that  independently  of  this  evidence,  the  objection  would 
be  groundless.  It  would  be  unendurable,  if  titles  could  be 
shaken  by  a  failure  of  a  Judge  of  a  Court  to  have  a  record  noted 
of  his  adjournments  of  proceedings.  The  presumption  of  regu- 
larity in  obtaining  a  judgment,  should  not  be  allowed  to  be 
gainsayed  for  such  matters,  unless  a  statute  had  peremptonlj 
directed  a  formal  minute  to  be  made,  and  invalidated  the  pro- 
ceedings, if  it  was  neglected. 

We  fully  concur  in  the  results  of  the  Beferee,  whose  judg- 
ment must  be  affirmed,  with  costs 

Affirmed  accordingly. 


Georqe  H.  Cisco,  Plaintiff,  v.  Makshall  O.  Boberts,  Defendant 

1.  The  laws  of  the  State  of  New  York  providing  for  the  licensiDg  and  goTen- 
ment  of  pilots  and  regulating  pilotage  at  the  port  of  New  York,  and  the 
Regulations  of  the  Board  of  Ck>mmi88ionera  of  Pilots,  so  far  as  those  laws 
and  regulations  are  inconsistent  with  the  provisions  of  the  act  of  Gongroi 
(of  August  30th,  1852,)  to  provide  for  the  better  security  of  psssengen  od 
board  vessels  propelled  bj  steam,  are  abrogated  thereby.  (Laws  of  New 
York,  of  1853,  p.  921 ;  of  1854,  p.  469;  of  1857,  p.  500.  U.  S.  But  tt 
Large,  vol.  5,  p.  153 ;  vol  10,  p.  61.) 

2.  Although  the  Act  of  Congress  of  August  7th,  1789,  expressly  authorized 
the  several  States  to  regulate  the  subject  of  pilotage  within  the  bays,  inleti^ 
rivers,  harbors  and  ports  within  their  respective  jurisdiction,  and  State  laws 
are  enacted  for  that  purpose,  subsequent  constitutions!  legislation  by  Coo- 
gress  on  the  same  subject  is  of  paramount  authority. 

3.  The  power  to  regulate  pilotage  is  included  in  the  power  to  regulate  com- 
meroe  conferred  upon  Congress  by  the  Constitution  of  the  United  Stat& 
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4.  The  said  Act  of  Congress  of  August  30th,  1852,  providing  for  the  licensing 
of  Engineers  and  Pilots  of  steamers  canying  passengers,  by  inspectors 
appointed  under  that  act  and  making  it  unlawful  for  any  person  to  employ, 
or  any  person  to  serve  as  Engineer  or  Pilot  on  such  vessel  who  is  not  so 
licensed,  applies  as  well  to  a  port  Pilot,  or  the  Pilot  who  is  to  bring  the 
steamer  into  port,  as  to  the  Engineer  and  Pilot  who  may  conduct  the 
steamer  on  her  voyage. 

5.  Accordingly,  where  the  master  or  owners  of  a  steamship,  bound  from  a 
foreign  place  to  the  port  of  New  York,  refused  to  receive  on  board  or 
accept  the  services  of  a  Pilot  of  that  port  not  licensed  under  the  said  act 
of  Congress,  they  are  justified  and  are  not  liable  to  such  Pilot  for  pilotage 
or  any  compensation,  notwithstanding  such  Pilot  was  licensed  by  the 
Board  of  Commissioners  of  Pilots  for  the  Port  of  New  York,  was  the  first 
Pilot  who  offered  his  services,  made  such  offer  within  the  pilot  ground 
established  by  the  regulations  of  that  Board,  and  by  bu(^  regulations  such 
steamer  is  required  to  take  a  licensed  Pilots  and  in  case  of  refusal,  the 
master  or  owners  are  thereby  required  to  pay  pilotage,  and  such  pilotage 
IS  to  be  paid  to  the  Pilot  first  offering  his  services. 

6.  It  seems  that  the  laws  of  the  State  of  New  York,  on  the  subject  of  pilot- 
age at  her  ports,  and  the  regulations  of  such  Board  of  Commissioners  are 
valid  and  continue  in  force,  so  fiur  as  they  are  consistent  with  the  acts  of 
Congress. 

But  such  laws  and  regulations  are  wholly  inoperative  and  ineffectual  to 
anthorisBe  a  Pilot  to  serve  on  board  a  steam  vessel,  who  is  not  licensed 
under  the  act  of  Congress,  or  to  make  it  the  duty  of  the  master  or  owner 
to  employ  him,  or  to  entitle  him  to  any  compensation  by  reason  of  his 
offer  to  serve,  or  their  refusal  to  permit  him  to  do  so. 

(Before  Woonsurr,  Pdesbepont  and  Robertson,  J.  J.) 
Heard,  March  13th ;  decided,  April  28th,  1860. 

This  action  was  brought  to  recover  the  fees,  allowed  bj  the 
laws  of  the  State  of  New  York,  for  the  pilotage  of  a  vessel  into 
the  port  of  New  York,  (fixed  by  such  laws  at  $57.60,)  with  the 
interest  thereon  from  the  28th  of  December,  1867,  upon  the 
grounds:  that  the  plaintiff  is  a  Pilot,  duly  licensed  for  the  port  of 
New  York  by  the  Board  of  Commissioners  of  Pilots  created  and 
organized  under  and  by  virtue  of  the  laws  of  this  State ;  that  the 
defendant  is  the  owner  of  the  vessel  or  steamship  Empire  City ; 
that,  on  the  day  above-named,  the  said  plaintiff  offered  his  services 
as  Pilot  to  the  master  of  that  vessel,  the  said  vessel  then  being 
bound  to  the  port  of  New  York,  having  no  Pilot  licensed  by  such 
Commissioners  on  board,  and  the  plaintiff  being  the  first  Pilot 
speaking  or  offering  his  services  to  such  steamship ;  and  that  it 
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was,  by  sach  laws,  the  duty  of  the  master  to  receive  him,  but  the 
said  master  refused  to  take  or  employ  the  plaintiff  as  PHot 

The  answer  of  the  defendant,  (after  denying  the  aHegationsof 
the  plaintiff)  among  other  things,  alleged  that  the  said  steamship 
(if  so  spoken,  &c,  by  the  plaanti£^)  was,  at  the  time,  not  within 
the  jurisdiction  of  the  State  of  New  York ;  and  that,  prior  to  the 
time  when  the  said  steamship  reached  the  pilot-gromid  or  place 
where  the  services  of  a  Pilot  were  necessary,  a  Pilot  duly  licensed 
for  the  port  of  New  York  by  the  Board  of  CommiasionerB  of 
Pilots  spoke  the  vessel,  was  received,  and  brought  in  the  said 
steamship,  and  the  defendant  has  paid  him  therefor. 

The  action  was  tried  before  Mr.  Justice  Hoffkak  and  a  jary, 
on  the  9th  day  of  February,  1860. 

On  the  trial,  the  plaintiff  proved  — 

1.  That  the  plaintiff  is  a  licensed  Pilot  by  the  laws  of  the  State 
of  New  York,  and  has  been  since  1854,  having  received  his  lioenae 
firom  the  Board  of  Commissioners  of  Pilots,  created  and  acting 
under  those  laws ;  and  that  he  has  no  license  under  the  acts  of 
Congress  relating  to  the  subject. 

2.  That,  on  the  28th  day  of  December,  1868,  near  Bamegat 
Lighthouse,  he  spoke  the  Empire  City,  owned  by  defendant,  and 
offered  to  pilot  her  into  the  port  of  New  York. 

8.  That  he  was  the  first  Pilot  who  offered  his  services,  and  that 
the  master  of  the  Empire  City  refused  to  accept  him  as  Pilot 

4.  That  the  place  where  the  plaintiff  so  spoke  the  Empire  City 
was  forty  miles  from  the  port  of  New  York,  about  forty  milee 
from  the  nearest  point  of  the  coast  of  New  York,  and  not  within 
the  jurisdiction  of  the  State  of  New  York,  but  on  the  high  seas, 
opposite  the  State  of  New  Jersey,  within  seven  miles  of  the  coast 
of  New  Jersey.  But  such  place  was  west  of  the  line  established 
by  the  Board  of  Commissioners  of  the  State  of  New  York  to 
define  the  pilotage-ground  of  the  port  of  New  York,  and  within 
such  ground,  and  where  Sandy  Hook  light  could  not  be  seen 
from  the  deck  of  the  vessel ;  at  which  distance  from  the  port,  for 
boarding  vessels,  "off-shore  pilotage,"  or  an  extra  charge,  is 
allowed  to  Pilots  by  the  regulations  of  the  said  Board. 

5.  That  said  Empire  City  was  bound  on  a  voyage  from  a  foreign 
port  to  the  port  of  New  York,  and  was  propelled  by  steam. 

The  plaintiff  then  rested. 
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Tbe  defendant's  counsel  then  moved  the  Court  for  a  disiniflflal 
of  the  complaint,  on  the  ground  that  the  power  to  legislate  on 
the  subject  of  pilotage  belongs  to  Congress,  and  that  Congress 
having,  by  the  act  of  the  30th  of  August,  1852,  legislated  upon 
the  subject,  so  far  as  respects  steam  vessels,  the  existing  State 
laws  are  inoperative  in  respect  to  such  vessels.  And  on  the 
farther  ground  that,  on  the  &cts  proved,  the  plaintiff  could  not 
lecover.  The  Court  denied  said  motion,  to  which  ruling  and 
decision,  the  defendant  excepted. 

It  was  then  admitted,  on  the  part  of  the  plaintiff  that  after  the 
vessel  was  spoken  by  plainti£^  and  before  she  reached  this  port^ 
she  took  on  board  as  pilot,  John  Maginn,  who  is  a  pilot  duly 
licensed  by  the  Board  of  Commissioners  of  Pilots,  and  who  also 
holds  a  license  under  the  act  of  Congress  of  1862,  and  that  said 
Maginn  piloted  said  steamer  into  the  port  of  New  York. 

By  consent,  the  boundaries  of  the  State  of  New  York,  as  de- 
scribed in  the  Bevised  Statutes,  were  made  a  part  of  the  evidence 
for  the  defense. 

The  following  regulations  of  the  Board  of  Commissioners  of 
Pilots  were  put  in  evidence  by  the  plaintiff. 

The  15th,  as  follows :  '^  Pilots  are  required  to  board  the  nearest 
vessel  having  a  signal  flying  for  a  pilot,  except  in  case  there 
should  be  a  vessel  in  sight,  with  a  signal  of  distress,  under  a 
penalty  of  fifty  dollars." 

The  17th,  ''pilots  are  required  to  transport  a  vessel  to  any 
part  of  the  port  of  New  York,  when  applied  to,  under  a  penally 
of  twenty-five  dollars;  such  service  to  be  paid  for  as  per  section 
21  of  the  law." 

The  19th,  "  the  pilotage  ground  of  the  port  of  New  York, 
shall  be  deemed  to  be  west  of  a  line  drawn  in  the  shortest  direc- 
tion from  Fire  Island  Light  to  that  of  Barnegat  Light,  which 
line  will  run  S.  W.  ^  S.,  and  N.  E.  i  N.,  and  that  west  of  that 
line,  vessels  subject  to  pilotage  must  take  the  first  pilot  offering 
his  services,  or  pay  the  pilotage." 

Proof  was  also  given  of  the  practice  of  the  Board  in  examin* 
ing,  selecting  and  licensing  Pilots,  and  in  enforcing  their  regula- 
tions. 

It  was  agreed  that  the  amount  of  pilotage  to  which  plaintiff 
would  be  entitled,  if  off-shore  pilots^e  is  recovered,  is  sixty 
Bosw.— Vol.  VI.  63 
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sIxtVt  <lolIars ;  and  that,  if  only  entitled  to  ordinary  pilotage,  the 
amount  of  recovery  should  be  fifty  dollars. 

Both  sides  having  rested,  and  there  being  no  disputed  question 
of  feet,  the  jury,  under  the  direction  of  the  Court,  rendered  a 
verdict  for  the  plaintifiT  for  sixty-sixyV^  dollars,  subject  to  the 
opinion  of  the  Court  at  General  Term,  with  liberty  to  reduce  the 
amount  to  fifty  dollars,  if  the  plaintiff  be  not  entitled  to  off-shore 
pilotage.  Judgment  to  be  suspended,  and  the  case  to  be  made 
by  the  plaintiff. 

Wm.  Alien  BiUler,  for  the  plaintiff 

I.  The  plaintiff,  being  a  Pilot  duly  licensed  under  the  laws  of 
this  State,  having  spoken  the  vessel  on  pilot  ground,  and  offered 
his  services  as  Pilot,  and  being  the  first  pilot  so  speaking  or 
offering  his  services  to  such  vessel,  upon  the  refusal  to  accept  his 
services,  became  entitled  to  the  amount  of  the  pilotage  in  like 
manner  as  if  his  services  had  been  accepted  and  he  had  piloted 
the  vessel  into  port. 

The  provisions  of  the  pilot  laws  now  in  force,  are  as  follows : 

Act  of  June  28th,  1858 :  "  To  provide  for  the  licensing  and 
government  of  the  Pilots,  and  regulating  pilotage  of  the  port  of 
New  York,"  and  amendatory  acts  of  1864  and  1857. 

[The  sections  relied  upon  by  the  counsel  are  recited  in  the 
opinion  of  Mr.  Justice  Pierrepont .] 

IL  The  above  provisions  of  the  pilot  laws  of  this  State  are  not 
repugnant  to  the  Constitution  of  the  United  States. 

1.  It  is  true  that  the  power  to  regulate  commerce  includes  the 
regulation  of  navigation,  and  that  pilot  laws  are  regulations  of 
navigation.  But  the  mere  grant  of  commercial  power  to  Con- 
gress, made  by  article  1,  section  8,  subdivision  8,  of  the  Federal 
Constitution,  does  not  forbid  the  States  from  passing  laws  to 
regulate  pUotage,  and  Congress,  by  the  act  of  August  17tb,  1789, 
(1  Stats,  at  Large,  64,)  expressly  recognized  the  power  of  the 
several  States  in  this  respect,  and  committed  to  them  the  power 
of  regulating  pilotage.  {Oooley  v.  Board  of  Wardens  of  Phil,  12 
How.  U.  S.  R,  299.) 

2.  Nor  does  the  fact  that  Congress,  in  1852,  passed  an  act 
requiring  steam  vessels  to  have  on  board  a  pilot  for  the  voyi^ 
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sapersede  or  contravene  the  laws  of  the  several  States,  regulating 
pilotage,  or  deprive  the  States  of  the  right  to  regulate  it 

This  precise  point  has  been  decided  in  the  Supreme  Court  of 
the  State  of  South  Carolina,  in  the  case  of  Chapman  v.  Jackaon. 
(9  Rich.  Law  R.,  209.) 

In  that  case  the  defendant  refused  to  take  a  licensed  pilot,  (the 
law  being  similar  to  that  of  this  State,)  on  the  ground  that  his 
vessel  had  on  board  at  the  time  a  pilot  licensed  under  the  act  of 
August  80th,  1852.  The  plaintiff  sued  for  his  fees,  and 
recovered  the  amount.  On  appeal  the  defendant  claimed  that 
the  act  of  1852  was  a  revocation  pro  tanto  of  the  previous  laws 
of  Congress,  on  the  subject  of  pilotage,  and  that  the  State  law 
was  therefore  inoperative  as  respects  steamshipa 

The  Court  affirmed  the  judgment  on  the  following  grounds: 

(a.)  That  the  act  of  1789  is  not  expressly  repealed  bj  that  of 
1852,  nor  in  any  manner  therein  referred  to,  either  by  its  date 
or  subject-matter,  so  as  to  justify  the  inference  that  it  was  in  the 
contemplation  of  Congress  when  the  act  of  1862  was  passed. 

(5.)  That  even  if  in  pari  TnateriOj  the  general  purpose  of  the 
two  acts  is  not  the  same,  nor  are  their  provisions  inconsistent 
with  each  other.  The  act  of  1789  being  confined  to  conferring 
on  the  States  power  to  regulate  the  Pilots  of  their  respective 
harbors,  while  the  act  of  1852  was  intended  to  remedy  numerous 
defects  in  the  boilers,  engines,  and  management  of  steamers, 
whereby  the  lives  of  passengers  were  endangered ;  and  to  pro- 
vide for  the  employment  of  skillful  and  competent  Engineers  and 
Pilots,  to  serve  permanently  on  the  vessel,  without  intending 
thereby  to  supersede  the  State  regulations,  existing  in  reference 
to  pilotage,  in  entering  and  leaving  harbors,  especially  as  it  does 
not  require  that  the  pilots  to  be  licensed  under  it  shall  possess 
any  knowledge  of  the  channels,  ports  and  harbors  which  their 
vessels  are  to  enter.  The  license  required  by  the  act  of  1852  is 
not  confined  to  any  particular  ports  or  channels,  and  if  intended 
to  supersede  harbor  Pilots  would  compel  the  steamer  Pilot,  under 
the  penalty  of  the  act,  to  take  his  vessel  into  a  port,  which  he 
may  never  before  have  entered,  and  of  which  he  knows  nothing: 

It  is  submitted  that  this  reasoning  is  sound  and  conclusive, 
and  that  upon  an  examination  of  the  act  of  1862  it  will  appear 
that  it  is  in  no  sense  a  repeal  or  modification  of  the  existing  State 
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laws  relating  to  tlie  subject  of  harbor  pilotage,  nor  an  abridge 
ment  of  the  power  of  the  States  in  this  respect 

m.  There  is  no  eridence  in  this  case  that,  at  the  time  the 
plaintiff  offered  his  services,  there  was  any  pilot  licensed  nnder 
the  act  of  1852,  on  board  of  the  steamship. 

lY.  The  £EU)t  that  the  steamship,  after  the  plaintiff  boarded 
her,  took  another  licensed  Pilot,  who  brought  her  into  port,  does 
not  affect  plaintiff's  right  to  recover. 

1.  The  provisions  of  section  29  are  to  be  construed  in  referenoe 
to  the  subject  to  which  they  relate,  the  nature  of  the  service  which 
they  regulate,  and  the  public  benefit  which  they  were  designed 
to  secure. 

2.  Viewed  in  this  light,  it  will  be  apparent  that  the  policy  of 
the  law  is  to  encourage  capable  and  responsible  persons  to  unde^ 
take  the  laborious  office  of  Pilot,  and  to  ezpose  themselves  to  all 
the  dangers  incident  to  its  discharge,  by  securing  to  them,  not 
only  the  exclusive  privilege  of  piloting  vessels,  but  also  an 
increased  compensation  in  cases  where  they  take  increased  risks, 
by  venturing  out  &om  port,  in  the  course  of  their  duty,  in  quest 
of  inward'bound  vessels.  {Oommonivealth  v.  Bicketsonj  5  Mete, 
412,417.) 

8.  All  pilotage  regulations  in  European  States,  as  well  as  our 
own,  proceed  on  this  principle.  (See  the  citations  from  Hanaeatic 
Ordinances,  Maritime  Law  of  Sweden,  &c.,  collected  on  page  807 
of  12th  Howard,  case  of  Cooley,  &c.,  supra.) 

As  early  as  the  time  of  Louis  XIV.,  (a.  d.,  1681,)  if  mariners 
refused  a  Pilot,  they  were  to  suffer  corporal  punishment,  and  the 
one  offering  himself  must  be  employed.  (See,  also,  acts  of  the 
several  States  of  the  U.  S.,  p.  808,  S.  C) 

4.  The  provisions  of  section  29  must  be  construed  in  connec- 
tion with  diat  of  section  18,  so  as  to  carry  out  the  intent  of  the 
law,  which  is,  to  provide  a  bounty  on  the  extra  labor  and  hazard 
involved  in  the  Pilot's  cruising  off-shore,  out  of  sight  of  Sandy 
Hook  light,  in  the  discharge  of  his  duty,  and  also  to  inflict  upon 
the  master  refusing  to  take  the  Pilot  a  suitable  penalty.  {S,  C[, 
12  How.,  812.) 

6.  K  the  master  of  a  vessel  is  at  liberty  to  refuse  the  Pilot  first 
offering,  and  yet  avoid  the  penalty  by  taking  one  who  subse- 
quently offers,  the  above  provisions  are  practically  nullified,  and 
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the  public  benefit  intended  to  be  secared  and  the  rights  of  the 
Pilots  are  defeated. 

5.  The  question  is  one  which  affects,  not  only  the  rights  of  a 
hardy  and  meritorions  class  of  men,  engaged  in  a  perilous  public 
duty,  but  also  those  of  shipmasters  and  merchants,  and,  through 
them,  the  great  interests  of  commerce.  The  Pilots  are  required, 
by  the  stringent  regulations  of  the  Board,  which  have  the  effect 
of  law,  to  take  the  first  vessel  requiring  their  services.  (Begula- 
tion  16.)  But  there  is  no  inducement  for  them  to  go  in  quest 
of  Teasels  if  this  rule  is  not  reciprocal ;  and  the  regulation  requir- 
ing vessels  to  take  the  first  Pilot  who  offers,  (Regulation  19,)  is 
in  accordance  with  the  law,  (§  29,)  and  properly  enforces  its  pro- 
visions. The  master  of  the  defendant's  steamship  had,  therefore, 
no  right  to  refuse  to  take  the  plaintiff. 

6.  The  extra  pilotage  was  properly  indaded  in  the  verdict 
The  Pilot,  boarding  a  vessel  out  of  sight  of  Sandy  Hook  light, 
is  entitled  to  the  off-shore  pilotage,  by  section  18.  An  offer  to 
board  is  equivalent  to  boarding,  on  the  fioniliar  principle  that 
where  there  is  a  duty  to  render  services,  an  offer,  or  readiness  to 
perform,  will,  in  law,  be  equivalent  to  performance.  (12  How., 
812.) 

The  plaintiff  is  entitled  to  judgment  on  the  verdict  for  the 
amount,  with  interest  and  costs. 

Cmbert  Dean,  for  the  defendant 

L  That  the  power  to  ^^regvhie  commerce^^  as  provided  in 
article  1,  section  8,  of  the  Constitution,  is  exclusive,  has  been 
settled  by  an  unbroken  series  of  decisions  from  Gibbons  v.  Ogden^ 
(9  Wheat,  pp.  1-240,)  down  to  the  present  time.  {Smith  v. 
Turner;  Narria  v.  Oity  of  Boston,  7  How.  S.  C.  TJ.  S.,  283 ;  11 
Pet,  158 ;  Kent's  Com.,  436,  487.) 

1.  In  Oibbons  v.  Ogden,  it  was  held  that  a  license  under  the 
act  of  Congress,  to  carry  on  the  coasting  trade,  was  an  authority 
fo  do  it  within  the  limits  of  any  State,  a  State  law  to  the  con- 
trary notwithstanding. 

2.  So  the  defendant  insists,  that  a  pilot  licensed  under  the  act 
of  Congress  may  pilot  a  vessel  into  port  without  any  penalty  or 
forfeiture  being  incurred  by  the  vessel. 
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8.  The  decision  in  Cooky  y.  Port  Wardem  of  PhiladdphiOy  is 
not  an  exception  to  the  rule  as  stated.  (12  How.  U.  S.  R,  299.) 

n.  That  the  pilotage  laws  are  within  the  power  to  regulate 
commerce,  and  tiiat  State  laws  to  be  valid  most  conform  to  the 
legislation  of  Congress,  has  also  been  decided.  (Gardner's  Insti- 
tutes, 288 ;  Sobart  v.  Drogan,  10  Pet,  108,  117.) 

1.  Where  State  laws  conflict  with  the  acts  of  Congress  on  this 
subject,  they  are  void.  (10  Wheat,  428 ;  6  Pet,  682 ;  12  How^ 
299,  818 ;  9  Wheat,  207.) 

2.  The  cases  holding  that  the  States  may  make  certain  police 
regulations,  &c.,  connected  with  commercial  affairs  does  not  affect 
the  present  question,  because  the  whole  transaction  in  this  case 
was  beyond  the  jurisdiction  of  the  State  of  New  York,  while 
the  license  laws,  health  laws,  &c.,  which  have  been  held  valid 
are  all  regulations  to  be  enforced  within  the  State. 

8.  No  sovereign  has  a  right  to  give  the  law  beyond  his  own 
dominions —  and  if  he  attempts  it,  he  may  be  lawfully  refused 
obedience ;  for  wherever  the  foundation  of  laws  fail,  there  thdr 
force  and  jurisdiction  faOs  also. 

4.  That  the  laws  of  any  State  cannot  by  any  inherent  autho- 
rity be  entitled  to  respect  extra-territorially,  or  beyond  the  juris- 
diction of  the  State  which  enacts  them,  is  the  necessaiy  result 
of  the  independence  of  distinct  sovereignties.  (Story's  Confl.  of 
Laws,  §  20 ;  Bkmchard  v.  Russdly  13  Mass.,  4 ;  BoffJc  of  Augusla 
V.  Earle,  18  Pet,  584-591.) 

m.  The  act  of  Congress  of  March  2d,  1837,  authorizing  the 
master  of  any  vessel  coming  into  any  port  situate  upon  waters 
which  are  the  boundaries  of  two  States,  to  employ  any  pilot 
duly  licensed  or  authorized  by  the  laws  of  either  of  the  States 
bounded  on  the  said  waters,  to  pilot  the  vessel  to  or  from  said 
port,  any  law,  usage,  or  custom  to  the  contrary  notwithstanding, 
is  alone  a  defense  to  this  action.  (Statutes  at  Large,  vol.  5,  pp. 
163, 154.) 

1.  At  the  time  of  the  offer  we  were  on  the  coast  of  New  Jersey. 
We  may  have  had  a  pilot  licensed  by  New  Jersey  on  board. 

2.  The  State  Law,  section  29,  requiring  a  vessel  to  take  the 
first  pilot  speaking  or  offering  his  services,  being  penal,  will  be 
construed  to  apply  to  the  pilot  first  speaking  or  offering  his  ser- 
vices within  the  jurisdiction  of  the  State  enacting  the  law. 
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8.  The  19th  by-law  of  the  Board  of  Commissioners  defining 
pilotage  ground  is  void.  The  board  may  as  well  have  taken  the 
Atlantic  Ocean  for  its  boundary. 

IV.  The  act  of  1852,  (vol.  10,  Statutes  at  Large,  page  61,)  is 
an  exercise  of  the  power  to  regulate  pilotage  by  Congress,  and 
a  direct  repeal  of  State  laws,  so  far  as  they  apply  to  vessels 
propelled  by  steam. 

1.  Section  9,  is  '^  instead  of  the  existing  provisions  of  law  for 
inspection  and  equipment  of  steamers,  and  the  present  system  of 
pilotage  of  such  vessels^ 

2.  The  two  inspectors  mentioned  in  the  act  are  the  only  per- 
sons who  can  license  pilots  for  steamers.  (§  9,  sub.  10.) 

V.  Whatever  powers  the  States  may  have  in  reference  to  pilot 
laws,  they  are  derived  &om  the  acts  of  Congress,  and  are  con* 
fined  to  the  action  of  pilots  '*  within  the  bays,  inlets,  rivers, 
harbors,  and  ports  of  the  United  States,"  and  outside  of  such 
bays,  &c.,  they  have  no  force.  (1  Stat  at  Large,  54;  Oibbons  v. 
(^den,  9  Wheat,  207.) 

YL  The  defendant  is  not  liable  to  pay  the  plaintifi^  even  ad- 
mitting the  validity  of  the  State  laws.  (§  18,  Act  of  1858.) 

1.  Plaintiff  did  not  board  this  vessel. 

2.  Section  29.  The  master  did  take  a  licensed  pilot  before 
coming  into  the  port  of  New  York. 

The  defendant  is  entitled  to  judgment  on  the  verdict 

PlKBEEPONT,  J.  Since  April  4th,  1857,  the  following  provi- 
sions of  the  Pilot  laws  of  this  State  have  been  in  force  (Laws 
of  1858,  p.  921 ;  Amendatory  Act,  April  11,  1854,  Laws  of 
1854,  p.  459 ;  Amendatory  Act,  April  4, 1857 ;  Laws  of  1857, 
p.  500) : 

Sections  1-8 :  Create  the  Board  of  Commissioners  of  Pilots, 
consisting  of  five  persons,  three  to  be  elected  by  the  Chamber  of 
Commerce,  and  two  by  the  Board  of  Marine  Underwriters,  and 
provide  for  their  term  and  tenure  of  ofiBice,  &a 

Sections  9, 10 :  The  Commissioners  have  power  to  license  as 
many  Pilots  as  they  think  necessary  for  the  port  of  New  York, 
to  pilot  vessels  by  the  way  of  Sandy  Hook.  Provisions  as  to 
examination  of  applicants,  in  respect  to  character,  capacity,  &c., 
and  bonds  to  be  given  by  Pilots. 
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Section  12 :  The  Oommiasioiieis  have  power  to  make,  promul- 
gate, and  enforce  new  rules  or  regulations,  not  inconsistent  with 
the  laws  of  this  State  or  of  the  United  States ;  to  be  binding 
\pon  all  PUots  Uoensed  by  them,  and  upon  all  persons  employ- 
ing such  Pilots. 

Section  18 :  Establishes  the  rates  of  Pilotage,  and  proiides  as 
follows : 

"When  any  ship  or  vessel,  bound  to  the  port  of  New  York, 
and  boarded  by  any  Pilot  licensed  by  this  Board,  at  such  distance 
to  the  southward  or  eastward  of  Sandy  Hook  lighthouse  as  that 
said  lighthouse  cannot  be  seen  &om  the  deck  of  such  ship  or 
vessel  in  the  daytime  and  in  fair  weather,  the  addition  of  one- 
fourth  to  the  rates  of  pilotage  hereinbefore  mentioned  shall  be 
allowed  to  such  Pilot" 

Section  14 :  Prescribes  the  rates  of  pilotage. 

Section  15 :  Provides  that  the  rates  of  pilotage  for  any  inte^ 
mediate  distance  shall  be  determined  by  the  Board  of  Clommis* 
sioners,  and  promulgated  in  their  rules  and  regulations  for  the 
government  of  Pilots. 

Section  16:  Relates  to  rates  of  pilotage  in  winter. 

Section  17 :  The  pilotage  shall  be  payable  by  master,  owner, 
consignees  or  agent  entering  or  claiming  the  vessel. 

Section  29 :  Provides  that  "  all  vessels  sailing  under  roister, 
bound  to  or  fix>m  the  port  of  New  York,  by  the  way  of  Sandy 
Hook,  shall  take  a  licensed  Pilot;  or,  in  case  of  refusal  to  take 
such  Pilot,  the  master  shall  himself,  or  the  owners  or  consignees, 
shall  pay  the  said  pilotage,  as  if  one  had  been  employed;  and 
such  pilotage  shall  be  paid  to  the  Pilot  first  speaking  or  offering 
his  services  as  Pilot  to  such  vessel." 

Under  these  laws  a  Board  of  Pilot  Commissioners  was  created, 
and  article  19  of  their  by-laws  declares  that "  the  pilotage-ground 
of  the  port  of  New  York  shall  be  deemed  to  be  west  of  a  line 
drawn  in  the  shortest  direction  from  Fire  Island  Light  to  that  of 
Bamegat  Light"  If  these  laws  and  by-laws  are  valid  and  bind- 
ing upon  the  defendant,  then  the  plaintiff  is  entitled  to  recover, 
since  it  is  conceded  that  the  plaintiff  was  a  licensed  Pilot  under 
these  laws,  and  that  he  was  the  first  to  offer  his  services  after  the 
defendant's  vessel  reached  the  pilot-ground  as  defined  by  the 
Conmussioners. 
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Bj'tbe  Oonstitation  of  the  IJnited  States,  (art.  1,  §8,)  the 
power  to  regulate  commerce  is  Tested  in  Congress.  The  power 
to  r^xdate  commerce  includes  the  power  to  regulate  navigation, 
and  pilot  laws  are  regulations  of  navigation.  This  is  settled 
law.  {Oihbons  v.  Ogdeuj  9  Wheat,  1 ;  Hdbart  y.  Drogan^  10  Pet., 
108 ;  (holey  y.  P&rt  Wardens  of  Philaddphta,  12  How.  U.  S.  E., 
817 ;  11  Pet,  152 ;  Norrts  v.  aty  of  Boston,  7  How.  U.  S.  R, 
288.) 

The  act  of  Congress  of  March  2, 1837,  authorizes  the  master 
of  any  vessel,  coming  into  any  port  situate  upon  waters  which 
are  the  boundaries^  of  two  States,  to  employ  any  Pilot  duly 
licensed  or  authorized  by  the  laws  of  either  of  the  States  bounded 
on  the  said  waters,  to  pilot  the  vessel  to  or  from  said  port,  any 
law,  usage  or  custom  to  the  contrary  notwithstanding.  (Statutes 
at  Large,  vol.  5,  pp.  158, 154.)  ' 

On  the  80th  day  of  August,  1852,  the  Congress  of  the  IJnited 
States  passed  an  act,  entitled  <^  An  act  to  amend  an  act  entitled 
*  an  act  to  provide  for  the  better  security  of  the  lives  of  passen- 
gers on  board  of  vessels  propelled  in  whole  or  in  part  by  steam, 
and  for  other  purposes.' "  (Statutes  at  Large,  vol.  10,  p.  61.) 

By  section  9  of  that  act  it  is  provided  that,  ''instead  of  the 
existing  provisions  of  law  for  inspection  and  equipment  of  steam- 
ers, and  the  present  system  of  pilotage  of  such  vessels,''  a  Board 
of  liispectors  shall  be  appointed,  who  alone  can  license  engineers 
and  pilots  for  such  steamers. 

Subdivision  7 :  The  Inspectors  shall ''  license  and  classify  all 
engineers  and  pilots  of  steamers  carrying  passengers." 

Subdivision  8 :  Whenever  any  person,  claiming  "  to  be  quali- 
fied to  perform  the  duties  of  engineer  upon  steamers  carrying 
passengers,  shall  apply  for  a  certificate,  the  Board  of  Inspectors 
shall  examine  the  applicant,"  &c. 

Subdivision  9 :  Whenever  any  person,  "  claiming  to  be  a  skill- 
ful pilot  for  any  such  vessel  shall  oflfer  himself  for  a  license,  the 
fiaid  Board  shall  make  diligent  inquiry,"  &a 

Subdivision  10 :  It  shall  be  unlawful  "  for  any  person  to  em- 
ploy, or  any  person  to  serve,  as  engineer  or  pilot  on  any  such 
vessel,  who  is  not  licensed  by  the  Inspectors,"  Ac. 

The  plaintiff  was  not  a  pilot  licensed  under  this  act,  and  the 
steamer  was  on  the  high  seas,  beyond  the  jurisdiction  of  New 
Bosw.— Vol.  VL  64 
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York,  when  his  services  were  tendered.  The  vessel  afterwards 
took  a  pilot,  (duly  licensed  under  this  law  of  Congress,  and  also 
licensed  by  the  New  York  Board  of  Pilot  Commissioners,)  who 
conducted  her  into  port 

Bamegat  is  not  under  the  jurisdiction  of  the  State  of  New 
York,  and  a  line  from  Fire  Island  light  to  Bamegat  is  over  the 
high  seas,  where  New  York  has  no  authority. 

Congress  has  the  exclusive  jurisdiction  of  this  subject  of  naviga- 
tion, including  pilotage,  and  Congress  had  legislated  upon  the 
matter,  and  had  declared  what  kind  of  pilot  such  vessel  should 
take,  and  had  made  it  unlawful  to  take  any  qther. 

The  Act  of  Congress  of  August  the  7th,  1789,  (§  4,)  gives  au- 
thority to  the  States  to  regulate  pilotage  only  within  the  bays, 
inlets,  rivers,  harbors,  and  ports  of  the  United  States,  but  does 
not  extend  their  jurisdiction  over  the  high  seas. 

The  Act  of  Congress,  passed  March  the  2d,  1887,  (Statutes  at 
Large,  vol.  6,  p.  158,)  antiiorizes  the  master  of  any  vessel  coming 
into  any  port  situate  upon  waters  which  are  the  boundaries  of 
two  States,  to  employ  any  pilot  duly  licensed  by  the  laws  of 
either  of  the  States  bounded  on  the  said  waters.  Hence,  it  fol- 
lows, that  if  this  steamer  (under  the  Act  of  1887)  had  taken  a 
New  Jersey  pilot,  and  under  the  Act  of  1862,  had  taken  a  United 
States  pilot,  she  might  still  have  been  compelled  to  take  a  New 
York  pilot,  if  he  first  spoke  the  vessel  anywhere  in  the  Atlantic 
Ocean  before  she  could  get  into  port,  (if  the  plaintiffs  view  of 
the  law  is  correct) 

I  think  the  by-laws  of  the  Pilot  Commissioners,  under  the 
laws  of  the  State  of  New  York,  are  in  conflict  with  the  act  of 
Congress,  and  that  the  former  must  yield,  and  that  the  plaintiff 
cannot  recover  in  this  action. 

The  decision  in  the  case  of  Codey  v.  The  Port  Wardens  of 
Philadelphia^  (12  How.  U.  S.  R.,  820,)  will  be  found  upon  ex- 
amination to  sustain,  and  not  to  conflict  with  these  views. 

For  these  reasons,  I  think  judgment  should  be  entered  for  the 
defendant,  with  costs. 

BoBSRTSON,  J.  The  right  to  recover  a  sum  of  money  equal  to 
what  would  have  been  the  pilotage  of  the  defendant's  steamship, 
the  Empire  City,  must  turn  upon  the  question  of  the  interf»«nce 
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of  the  Act  of  Congress  of  1852,  (X.,  Stat  at  Large,  pp.  60-67,) 
with  the  State  Laws  of  New  York,  (Session  Laws  of  1858,  p. 
921 ;  id,  1854,  p.  459 ;  id.,  1857,  p.  500.)  Jn  case  of  actual 
conflict,  of  course  the  former  must  control ;  if  both  cannot  be 
carried  out,  the  latter  must  give  way. 

It  may  be  true  that  the  residence  of  the  power  in  Congress 
unexercised,  will  not  deprive  the  States  of  concurrent  power  to 
make  pilot  laws;  or  that,  if  the  permission  of  the  former  be 
necessary  to  enable  the  latter  to  exercise  such  power,  the  act  of 
Congress  of  August,  1789,  (I.  Statutes  at  Large,  54,)  gives  it, 
(Ojofejr  V.  The  Port  Wardens  of  Philaddphia,  12  How.  U.  S.  E., 
299,)  yet  the  moment  the  Federal  power  is  put  in  motion,  it 
overrides  the  State  authority.  {New  York  v.  Milne^  11  Peter's 
"  R,  158.) 

Two  separate  evils  appear  to  have  been  provided  against  by 
the  State  Laws,  and  the  Act  of  Congress  in  question :  the  former 
were  designed  to  create  and  nurse  a  class  of  hardy,  adventurous 
seamen,  well  acquainted  with  the  ree&,  shoals,  rocks  and  intri- 
cacies of  harbor  navigation  and  the  tides,  and  winds,  of  the 
waters  of  the  harbor  in  which  they  are  to  ply  their  trade;  the 
latter  to  prevent  the  accidents  arising  from  imperfect  construc- 
tion, management  and  control  of  the  class  of  vessels  propelled 
by  steam,  as  well  as  the  engines  and  apparatus  belonging  to 
them,  and  it  is  exclusively  devoted  to  such  class. 

It  is  true,  that  the  former  may  have  had  in  view  the  en- 
couragement of  enterprise  in  venturing  far  out  to  sea,  to  hail 
vessels,  and  offer  service,  by  giving  the  pilotage  to  the  first  pilot 
who  should  so  offer  his  service,  and  also  adding  to  it  off-shore 
pilotage  for  open  sea-service,  and  it  may  be  legitimately  within 
the  power  of  the  State  to  carry  out  its  system  by  inflicting  the 
payment  of  double  pilotage  upon  vessels  who  attempt  to  inter- 
fere with  its  policy ;  but  this  will  not  be  enough  to  warrant  the 
defendant  in  incurring  the  penalty  of  violating  United  States 
laws  in  order  to  obey  those  of  the  State.  If  Congress  has  ex- 
cluded all  persons  except  those  licensed  under  the  Act  of  1852, 
£rom  directing  the  management  of  steamships,  the  State  laws 
cannot  inflict  penalties  upon  those  who  do  not  surrender  the 
management  of  such  vessels  to  other  persons,  not  so  licensed ; 
if  it  has  so  excluded  any  others,  it  is  because  it  considered  that 
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the  examination,  appointment,  and  license  of  steamboat  pilots 
required  the  interference  of  Federal  authority,  the  States  haYing 
omitted  to  provide  specially  for  them.  It  is  undoubtedly  true 
that  a  pilot,  duly  examined  and  licensed  under  the  Act  of  Con- 
gress, may  be  unfamiliar  with  the  dangers  of  the  harbor  into 
which  he  is  conducting  the  vessel  under  his  charge ;  but  it  may 
be  equally  true  that  the  State  pilot  skilled  in  all  those  dangers 
may  be  utterly  ignorant  of  the  management  of  a  vessel  propelled 
by  steam,  for  there  is  nothing  in  any  State  law  requiring  his 
acquaintance  therewitL 

The  very  respectable  Board  of  Commissioners  of  Pilots,  I 
presume,  would  not  license  a  pilot  who  might  be  called  upon  to 
pilot  steamers,  unless  he  had  such  knowledge  as  would  enable 
him  to  do  so  skillfully ;  but  the  law  does  not  require  it,  and  the 
Act  of  Congress  does  not  make  their  decision  as  to  such  qualifi- 
cation binding.  There  is,  therefore,  no  consideration  extrinsic 
to  the  language  of  the  Act  of  Congress  to  control  its  meaning;  it 
professes  to  make  new  provisions  ^'instead  of  the  existing  pio* 
visions  of  law  for  the  inspection  and  equipment  of  steamers  and 
the  present  system  of  pilotage  of  such  vessels,"  (§  9 ;)  and  pilots 
for  steamers  are  thereby  rendered  incapable  of  being  licensed 
except  by  the  two  named  Inspectors,  (§  9,  sub.  10,)  and  a  penalty 
is  inflicted  upon  any  persons  not  so  licensed  for  acting  as  pilots 
of  steamers.  Such  law  does  not  exclude  State  pilots  firom  acting 
as  pilots  of  steamers,  if  they  have  passed  the  ordeal  of  such 
examination  by  such  Inspectors,  and  been  licensed ;  nor  would 
it  interfere  with  any  State  law,  which  should  enable  those  of  its 
own  pilots  who  were  licensed  imder  the  Act  of  Congress,  Mho 
should  first  hail  a  steamer,  to  recover  its  pilotage.  They  might 
take  the  direction  of  a  vessel  from  a  pilot  licensed  by  the  United 
States  law,  who  was  not  a  State  pilot,  and  give  it  to  another  who 
was,  without  interfering  with  the  former,  and  the  vessel  would 
then  be  under  the  control  of  one  who  was  skilled  in  avoiding 
both  evils — ignorance  of  managing  a  steamer,  and  of  the  diffi- 
culties of  the  harbor;  because  the  evil  intended  to  be  guarded 
against  by  the  United  States  law  would  then  be  prevented,  and 
its  exigency  would  be  satisfied ;  but  if  the  yielding  of  either 
law  to  the  other  was  to  be  controlled  by  the  superior  magnitude 
of  the  evil  remedied,  it  would  require  some  deliberation  to  do* 
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tennine  whether  an  ignorant  engineer,  or  a  person  unacquainted 
with  the  coast,  harbor,  tides,  and  winds,  "v^as  the  most  unsafe 
person  on  whom  to  rely. 

The  State  law  cannot  take  the  control  of  a  steam  vessel  from 
a  licensed  United  States  pilot,  and  give  it  to  a  State  pilot  not  so 
licensed  In  this  case  a  pilot  was  actually  taken  on  board  having 
both  qualifications,  but  that  circumstance  does  not  affect  the 
right  in  this  case.  The  plaintiff  cannot  recover  this  penalty  for 
not  taking  him  on  board,  and  surrendering  the  control  of  the 
vessel  to  him  under  a  State  law,  when  the  vessel  became  subject 
to  a  penalty  for  doing  so  under  the  United  States  law. 

I  have  assumed  that  the  State  law  compels  the  steamer  not 
only  to  take  the  pilot  on  board,  but  to  surrender  the  control  of 
the  vessel  to  him ;  for  without  that  he  would  not  be  pilot,  but 
mere  adviser ;  and  the  words  ''  take  a  licensed  pilot,"  in  the  29th 
section  of  the  Act,  undoubtedly  include  this  compulsory  surren- 
der, otherwise  it  would  not  be  pilotage  paid  for,  but  advice. 

1  fully  concur  in  the  view  taken  in  Chapman  v.  Jackson,  (9 
Bich.  Law  R,  209,)  that  the  Act  of  Congress  of  1852  does  not 
supersede  or  contravene  the  laws  of  the  several  States  regulating 
pilotage,  or  deprive  the  States  of  the  right  to  regulate  it,  but  it 
does  deprive  them  of  the  right  of  taking  the  control  of  a  steamer 
from  a  licensed  pilot  of  the  United  States,  and  giving  it,  through 
fear  of  a  penalty,  to  any  one  not  so  licensed.  As  I  have  already 
stated,  the  State  may  take  from  one  so  licensed,  and  give  to 
another  so  licensed  such  control,  and  it  may  designate  what  other 
qualifications  the  latter  shall  have.  So,  too,  the  Act  of  1789,  as 
to  other  vessels  than  steamers,  and  in  reference  to  all  matters 
except  those  provided  for  by  the  Act  of  1852,  was  not  repealed ; 
the  argument  ab  inconvenienti  is  equally  strong  against  taking  a 
State  pilot  knowing  nothing  of  steam  navigation,  and  against  a 
United  States  pilot  knowing  nothing  of  the  harbor  he  is  entering. 
The  fiict  whether  there  was,  or  was  not,  a  pilot  licensed  by  the 
United  States  Inspectors,  was  immaterial  as  to  the  taking  of  a 
subsequent  licensed  pilot 

These  views  render  it  unnecessary  to  consider  the  question 
whether  the  Act  of  Congress,  giving  coterminous  States  the 
povrer  of  appointing  pilots  for  the  waters  which  separate  them, 
(V.  Statutes  at  Large,  153, 154,)  would  or  would  not  exempt  the 
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defendant  from  this  penalty,  and  whether  it  was  incumbent  on 
the  plaintiflF  to  prove  that  the  vessel  was  not  within  the  jurisdic- 
tion of  the  State  of  New  Jersey  when  he  oflfered  his  services; 
and  also  how  fer  the  jurisdiction  of  each  State,  without  any  Act 
of  Congress,  or  under  that  of  1789,  which  limits  it  to  "bays, 
inlets,  rivers,  harbors,  and  ports  of  the  United  States,"  extends, 
and  whether  such  State  can  define  its  own  jurisdiction,  or  rather 
enlarge  it  indefinitely.  It  would  undoubtedly  seem  to  be  rather 
too  liberal  an  exercise  of  power  to  bring  a  vessel  within  seven 
miles  of  the  coast  of  the  State  of  New  Jersey,  but  forty  miles 
from  the  nearest  point  of  the  coast  of  the  State  of  New  York, 
within  the  exclusive  jurisdiction  of  the  laws  of  the  latter  State, 
in  the  fisice  of  the  Act  of  1887  before  cited. 

On  the  other  hand,  I  apprehend  that  under  the  State  laws 
alone,  it  is  no  defense  to  the  penalty  for  not  taking  the  first  pilot 
that  the  delinquent  vessel  took  another.  I  do  not  see  that  the 
State  law  can  be  constructed  into  a  mere  police  regulation  as  it 
stands ;  it  might  be,  if  it  only  required  the  pilot  to  be  taken  on 
board ;  but  as  it  requires  the  vessel  to  be  surrendered  to  him,  it 
clashes  with  the  United  States  regulation,  and  becomes  void. 

For  these  reasons,  I  think  judgment  should  be  rendered  for 
the  defendant,  with  costs. 

Woodruff,  J.  That  the  Congress  of  the  United  States,  by 
virtue  of  the  provisions  of  the  Federal  Constitution,  (Art.  1,  §  8, 
sub.  3,)  has  power  to  prescribe  rules  and  regulations,  which 
shall  embrace  the  subject  of  pilotage,  is  claimed  by  the  defend- 
ant in  this  case,  and  is  conceded  by  the  plaintiff's  counsel;  and 
that  the  power  to  regulate  commerce  embraces  this  subject  id,  I 
apprehend,  fully  settled. 

When  this  power  is  fully  exercised  by  Congress,  all  State 
legislation  must  yield  to  its  enactments,  which,  by  force  of  the 
Constitution,  are  of  paramount  authority. 

Until  Congress  saw  fit  to  act  in  exercise  of  the  power,  the 
States  were  at  full  liberty  to  adopt  such  regidationa  for  the 
government  of  the  subject  within  their  own  jurisdiction  respec- 
tively, as  they  deemed  proper. 

By  the  Act  of  August  7th,  1789,  the  Congress  of  the  United 
States,  either  in  recognition  of  this  power  in  the  States,  or  to 
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place  it  beyond  doubt,  expressly  authorized  the  several  States  to 
regulate  the  subject  of  pilotage  within  the  bays,  inlets,  riyers, 
harbors,  and  ports  of  the  United  States,  lying  within  their  res* 
pective  jurisdiction. 

Under  this  situation  of  the  power  and  legislation  of  (Congress, 
our  State  pilotage  system,  (which  began  in  1698,)  has  been 
matured,  and  been  sustained  in  force,  without  interference  by 
our  National  Legislature  down  to  the  year  1837. 

And  it  is  clear,  I  think,  that  the  power  of  this  State  over  the 
subject  is  entirely  ample  and  unabridged,  whether  it  be  regarded 
as  residing  inherently  in  the  State  jurisdiction,  until  Congress,  in 
exercise  of  the  Constitutional  power,  should  assume  its  regula- 
tion, or  as  derived  from  the  Act  of  Congress,  expressly  confer- 
ring it,  except  so  fSu:  as  the  subsequent  legislation  of  Congress  is 
inconsistent  therewith. 

It  is  going  too  &r  to  say  that,  because  the  Constitution  has 
conferred  upon  Congress  the  power  to  regulate  commerce,  that 
power  is  necessarily  exclusive,  and  renders  all  State  legislation, 
which  may  properly  be  called  a  commercial  regulation,  void.  It 
is  voi<f  so  faj*,  and  so  f^  only,  as  it  conflicts  with  the  laws  of  the 
United  States. 

This  conflict  may  arise  either  in  the  terms  of  the  laws  themselves, 
or  from  a  necessary  implication.  For  example,  if  the  Acts  of 
Congress  cover  a  particular  subject  in  full,  so  that  rights,  privi- 
leges, or  immunities  plainly  grow  out  of  conformity  to  those  Acts, 
the  States  can  neither  legislate  in  express  contravention  thereof, 
nor  can  they  superadd  conditions  or  restrictions,  which  shall,  either 
incidentally  or  impliedly,  operate  as  a  modification  of  those  Acts. 

So  it  is  going  too  far  to  say,  that  when  Congress  has  legislated 
upon  one  topic,  embraced  within  the  power  to  regulate  com- 
merce, this  is  an  exercise  of  the  power,  and  thereupon  all  State 
legislation  must  cease.  As  to  all  provisions  relating  to  the  topic 
of  national  legislation.  State  laws  inconsistent  therewith  must 
yield ;  but  other  topics  remain  appropriately  within  the  authority 
of  the  State,  until  Congress  shall  legislate  further.  For  example, 
nnder  the  power  to  regulate  commerce,  Congress  may  and  does 
sustain  and  regulate  the  light-house  system.  It  would  hardly 
be  claimed,  if  no  other  commercial  regulations  existed  by  United 
States  law,  that  the  States  were  powerless  to  enact  any. 
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So,  in  relation  to  a  particular  subject,  as  for  instance  pilotage, 
it  is  going  too  fitr  to  say  that,  by  legislating  upon  it  in  some  one 
particular,  Congress  has  taken  all  power  over  the  subject,  in  any 
of  its  details,  and  in  particulars  not  covered  by  such  l^alation, 
fix>ni  the  States,  and  that  they  can  zaake  no  r^ulations,  however 
consistent  with  the  Acts  of  Congress,  and  capable  of  operating  in 
entire  harmony  therewith. 

This  is  especially  true  where  Congress  has  itself,  by  express 
enactment,  declared  that  the  States  shall  have  power  to  r^^ulate 
a  particular  subject 

And  therefore,  when  the  Act  of  1789  is  taken  into  view,  the 
proposition  is  incontestible,  that  the  power  therein  declared  to 
be  vested  in  the  States,  over  the  subject  of  pilotage,  remains,  so 
&r  and  so  long  as  Congress  does  not  withdraw  that  power,  either 
by  an  express  repeal,  or  by  legislation  inconsistent  with  its 
exercise.  And  the  laws  of  the  States  will,  and  do  remain  in 
force,  except  so  &r  as  they  are  modified  or  abrogated  by  laws  of 
the  United  States^  which  axe  inconsistent  therewith.  And  so 
also,  in  the  absence  of  express  words  of  repeal,  the  Act  of  1789 
remains  in  force,  except  so  &r  as  subsequent  Acts  of  Congleas  are 
inconsistent  therewith.  {New  York  v.  JGlne^  11  Peters'  R.,  158 ; 
Cooley  V.  Port  Wardens  of  Phil,  12  How.  U.  S.  R,  299 ;  OMons 
V.  Ogden,  9  Wheaton  R.,  207;  Hbbcart  v.  Droganj  10  Petera'  R, 
108.) 

These  general  principles  bring  me  to  the  inquiry  upon  which, 
in  my  judgment,  this  case  alone  depends:  Are  the  Acts  of  Con- 
gress of  March  2d,  1887,  and  August  80th,  1862,  inoonsistsnt 
with  the  laws  of  New  York,  regulating  pilotage ;  and  if  so,  how 
&r  does  that  inconsistency  extend^  and  alter  or  repeal  our  State 
laws? 

Placing  my  opinion,  in  the  case  before  us,  upon  a  single  pointy 
as  will  hereinafter  be  seen,  it  will  not  be  necessary  that  I  should 
consider  this  question  in  all  its  details. 

And  for  the  like  reason,  it  will  not  be  necessary  for  me  to 
express  any  opinion  on  the  question,  whether  this  State,  in 
defining  the  pilotage  ground,  or  in  making  it  the  di^  of  vessels 
to  accept  the  services  of  the  first  pilot  who  offers  his  services, 
although  that  offer  be  made  at  sea,  far  beyond  the  juiisdiotion 
of  the  State,  has  exceeded  its  power. 
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It  is  proper  to  say,  that  onr  State  pilotage  system  is  the  growth 
of  years  of  anzioas  attention  to  the  best  interests  of  eommeroe  at 
this  port,  and  of  high  r^aid  to  the  safety  of  life  and  property. 
It  has  been  perfected  onder  the  care  and  condnct  of  large 
experience  and  mature  wisdom,  and  it  is  not  to  be  lightly  eon^ 
demned.  Some  of  the  particulars,  in  which  the  laws  were  com* 
plained  of  in  this  case,  are  in  the  highest  degree  calculated  t6 
promote  ambition,  energy  and  efficiency  among  our  Pilots,  and 
by  awarding  a  just  reward  to  the  highest  vigilance,  to  promote 
the  safety  of  all  vessels  which  approach  our  harbor,  and  so 
largely  to  benefit  our  commerce,  and  protect  the  lives  of  our 
citizens  and  our  visitors.  And  there  is,  to  my  mind,  no  satis- 
fiictory  reason  why,  if  the  pow^  to  regulate  the  subject  at  all 
still  exists,  this  State  may  not  say  that  idl  vessels  who  enter  this 
port  shall  pay  pilotage  to  the  first  pilot  who  offers  his  services, 
having  aUtiie  requisite  qualifications.  Whether  such  offer  may  be 
made  at  a  distance  finom  port,  beyond  our  jurisdiction,  so  as  to 
bind  the  vessel  to  receive  the  pilot  on  board,  or  whether  it  may 
not  be  necessary  that  the  pilot  so  offering  should  continue  ready 
to  serve  and  keep  himself  within  call,  to  the  time  when  the 
services  of  a  Pilot  are  needed,  or  our  State  jurisdiction  is  reached, 
is  a  question  admitting  of  discussion.  It  could  hardly  be  claimed 
that  our  Pilots  can  visit  a  foreign  port,  and  there  tender  their 
services,  and  make  it  the  duty  of  ship-owners  to  receive  them 
and  l»ing  them  home,  or  pay  pilotage  if  they  refuse  to  do  so. 
And  there  may  be  a  limit  to  the  seaward,  beyond  which  our 
State  cannot  bind  vessels  to  receive  and  bring  home  Pilots. 
Possibly,  the  duty  to  actually  receive  the  Pilot  on  board  cannot 
be  made  to  arise  until  the  vessel  reaches  our  jurisdiction;  but 
even  that  concession  would  not  invalidate  the  law  which  requires 
that  the  Pilot  first  offering  his  services  shall  be  received,  or  be 
paid  the  pilotage,  if  he  is  ready  to  perform  the  service  when 
that  jurisdiction  is  reached. 

By  the  Act  of  1887,  (IJ.  S.  Statutes  at  Large,  vol.  5,  p.  168,) 
CSongress  authorized  the  master  of  any  vessel  coming  into  a  port 
situated  upon  waters  which  are  the  boundary  of  two  States,  to 
employ  a  pilot  who  was  duly  licensed  under  the  laws  of  either 
of  snc^  states.  This  undoubtedly  operated  as  a  modification  of 
the  Act  of  1789,  and  the  State  laws  regulating  pilotage,  so  fur  as 
BoBW.— Vol.  VI.  66 
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puch  State  laws  were  inconsistent  with  such  Act  of  1887,  if  any 
such  inconsistency  existed ;  and  thereafter  it  could  not  by  any 
law  of  the  State  of  New  York  be  niade  indispensable,  under  all 
circumstances,  that  a  vessel  coming  into  the  port  of  New  York 
should  receive  on  board  a  pilot  who  was  licensed  under  the  laws 
of  this  State. 

If,  when  the  New  York  pilot  offered  his  services,  a  New  Jeraqr 
pilot  was  already  on  board,  the  former  could  not  claim  a  right 
to  bring  in  the  vessel ;  nor  could  any  law  of  New  York  oompel 
the  payment  of  pilotage  to  him,  if  he  was  not  employed  to  do 

80. 

But  this  Act  of  18S7,  is  not  so  consistent  with  our  port  re- 
lations as  to  repeal  them  entirely  in  respect  to  their  requirement, 
that  the  first  pilot  who  offers  his  services  be  employed,  or  be  pidd 
bis  pilotage. 

As  among  our  own  pilots,  this  regulation  still  remained  lawfiil 
and  proper,  certainly  within  our  own  juriadiction. 

When  the  master  or  owners  of  a  vessel  shall  reject  the  servioea 
of  a  New  York  pilot,  and  shall  afterwards  accept  the  services  d 
a  New  Jersey  pilot,  the  question  will  arise  whether,  under  the 
Act  of  1887,  the  master  or  owners  have  a  privilege  of  selection 
between  New  York  pilots  and  New  Jersey  pilots,  which  is  in- 
consistent with  the  regulation  that  he  who  first  offers  shaU  be 
employed. 

The  present  case  suggests  no  such  question.  Here  one  New 
York  pilot  was  rejected,  and  afterwards  another  New  York  pilot, 
who  was  also  duly  licensed  under  the  Act  of  Congress,  was  em- 
ployed. And  (subject  to  the  question  I  have  above  noUoed, 
whether  a  master  can  be,  by  any  State  law,  compelled  to  take  on 
board  and  bring  in  a  pilot  at  any  place  on  the  ocean  to  which  he 
may  venture?)  I  have  no  doubt  the  Act  of  18S7,  left  the  regaisi' 
tions  entitling  the  pilot  who  first  offers  his  services,  to  receive  the 
pilotage,  as  between  our  own  pilots,  operative  and  legal. 

Znde^,  the  true  and  proper  construction  of  our  State  laws,  and 
the  regulations  of  the  Board  of  Commissioners  of  Pilots,  limits 
their  operation  to  New  York  pilots ;  and  the  requirement  that 
vessels  shall  take  a  licensed  pilot,  and  that  pilotage  shall  be  paid 
to  the  pilot  first  speaking  or  offering  his  services,  must  be  under- 
stood and  construed  in  view  of  the  law  that  authorizes  the  zoaa* 
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ter  of  a  vessel  coming  to  this  port  to  employ  a  New  Jersey  pilot 
I  think,  therefore,  that  so  far  as  the  claim  of  the  plaintiff  here 
depends  upon  the  effect  of  the  Act  of  1887,  it  is  not  prejudiced 
thereby. 

The  Act  of  Congress  of  August  SOfh,  1852,  in  amendment  of 
preyions  enactments  having  the  same  general  object,  was  de- 
signed, as  its  title  indicates,  to  provide  greater  security  to  the 
lives  of  passengers  on  board  of  steamers.  It  is  claimed,  and  in- 
sisted, on  the  one  hand,  that  this  Act  is  wholly  inconsistent  with 
the  State  laws  concerning  port  pilotage,  and  operates  as  a  repeal 
or  abrogation  thereof;  and  on  the  other  hand,  that  it  was  framed 
and  intended  for  a  totally  distinct  and  different  purpose,  and 
does  not  affect  the  subject  of  port  pilotage  at  all ;  and  the  plain- 
tiff's  claim,  as  last  stated,  is  supported  by  the  deliberate  judg* 
ment  of  the  Court  of  Appeals  of  the  State  of  South  Carolina,  in 
Chapman  v.  Jackson.  (9  Bich.  Law  B.,  209.) 

That  the  Act  of  1862  has  primary  and  principal  reference  to 
the  condition  and  conduct  of  steam  vessels  on  their  voyage,  I 
think  is  quite  dear.  But  that  it  has  reference  to  their  condition 
and  conduct  during  their  whole  voyage,  is,  I  think,  not  less  cer- 
tain. The  security  to  life  intended  to  be  provided  was  t6  operate 
during  the  continuance  of  the  dangers  to  which  life  was  exposed. 

Accordingly,  the  first  section  of  the  Act  in  clear  terms  declares 
that  no  license,  roister,  or  enrollment  shall  issue  until  the  pro- 
visions of  the  Act  are  complied  with ;  ''  and  if  any  such  vessel 
^haU  he  navigated  with  passengers  en  board,  without  complying 
with  the  terms  of  this  Act,  tiie  owners  thereof  and  the  vessel 
itself  shall  be  subject  to  the  penalties  contained  in  the  second 
section  of  the  Act  to  which  this  is  an  amendment" 

The  succeeding  seven  sections  relate  to  precautions  against  fire, 
pumps,  boats,  and  life  preservers,  to  be  taken  and  carried  on 
board;  the  means  of  escape  from  lower  deck,  the  carrying  of 
^npowder,  camphene,  turpentine,  and  other  dangerous  articles, 
and  the  stowage  thereof  when  carried ;  and  then,  in  the  nmth 
secflon,  the  Act  provides,  "  that  instead  of  the  existing  provisions 
of  law  for  the  inspection  of  steamers  and  their  equipment,  and 
instead  of  the  present  system  of  pilotage  of  such  vessels,  and  the 
present  mode  of  employing  engineers,  the  following  regulations 
shall  be  observed,  to  wit :" 
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The  CJoUector,  Supervising  Inspector,  and  District  Judge  of 
the  several  designated  Judicial  Districts,  within  which,  are  im- 
portant conimercial  ports,  are  to  appoint  Inspectors,  who  are 
empowered  and  required  to  perform  various  duties  specified  in 
the  subdivisions  following:  the  first  six  of  which  provide  for 
the  examination  and  testing  the  hull  and  the  boilers,  and  ma- 
chinery ;  the  certificate  of  approval,  the  licensing  to  carry  gun- 
powder, &c.,  and  the  keeping  of  a  record  of  their  certificates 
and  licenses;  and  the  seventh  subdivision  provides  that  the  In- 
spectors shall  license  and  classify  all  engineers  and  pilots  of 
steamers  carrying  passengers.    The  eighth  then  provides  for  the 
examination  and  licensing  of  engineers ;  and  the  ninth,  that  ^'  when 
any  person  claiming  to  be  a  skillful  pilot  for  any  such  vessd,  shall 
-offer  himself  for  a  license,  the  said  Board  shall  make  diligent 
inquiry  as  to  his  character  and  merits,  and  if  satisfied  that  he 
possesses  the  requisite  skill,  and  is  trustworthy  and  faithful,  thej 
shall  give  him -a  certificate  to  that  effect,  licensing  him  for  one 
year  to  be  a  pilot  of  any  such  vessels,  toithin  the  limit  prescribed 
in  the  certificated 

Subdivision  ten  enacts,  that  "it  shall  be  unlawful  for  any  per- 
son to  employ,  or  any  person  to  serve,  as  engineer  or  piht  on  any 
such  vessel,  who  is  not  licensed  by  the  Inspectors,"  and  adds  a 
penalty. 

And  section  88  of  the  act  provides  that  all  engineers  and  pilots 
of  any  such  vessel  shall,  before  entering  upon  their  duties,  make 
solemn  oath  *  *  *  to  be  recorded  *  *  *  that  he  will 
£Edthfully  and  honestly,  according  to  his  best  skill  and  judgment, 
perform  all  the  duties  required  of  him  by  the  act,  &c.,  &c. 

And  section  44 :  All  parts  of  laws  inconsistent  with  this  act 
are  repealed.  (U.  S.  Statutes  at  Large,  vol.  10,  [Little  and  Brown's 
Ed.,]  pp.  61-^7.) 

I  cannot  avoid  the  conclusion,  that  this  Act  has  principal  lefe- 
lence  to  the  pilots  in  charge  of  steamers  on  their  voyage,  and 
that  it  was  not  intended,  even  in  respect  to  steamers,  wholly  to 
abrogate  the  various  systems  of  port  pilotage  which  exist  under 
the  laws  of  the  several  States.  In  order  to  affect  such  abroga- 
tion in  the  absence  of  words  of  repeal,  the  inconsistency  between 
the  Act  and  those  State  laws  should  be  of  the  same  character, 
and  as  irreconcilable  as  would  be  necessary  to  a  conslrucUve 
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repeal  of  a  previous  Act  of  Congress,  sinoe  laws  regulating  pilot- 
age, passed  by  the  States  after  the  Act  of  1789,  may  be  said  to 
have  the  sanction  of  Congress  itsell  But  in  so  far  as  such  in* 
consistency  does  appear,  the  State  law  must  yield. 

In  the  first  place,  it  is  manifest  that  port  pilotage  was  not,  as 
a  system,  in  the  view  of  the  National  Legislature.  The  general 
subject  of  the  security  of  passengers  on  vessels  navigated  by 
ste^  was  the  topic  of  legislation. 

The  Act  does  not  in  any  wise  relate  to  sailing  vessels,  and 
in  so  far  as  they  are  concerned  the  State  system  is  clearly 
unaffected. 

The  qualifications  of  a  port  pilot  demand  that  he  have  a 
thorough  knowledge  of  the  particular  channel  and  harbor  where 
he  is  to  perform  his  duties,  with  its  bars,  banks,  tides,  currents, 
soundings,  and  its  various  fluctuations  and  changes,  which  can 
only  be  gained  and  preserved  by  constant  and  dihgent  study, 
experience  and  watchfulness;  and  yet  the  qualifications  of  the 
Inspectors,  by  whom  pilots  are  to  be  examined,  and  licenses  or 
certificates  to  pilots  are  to  be  given,  as  enumerated  in  the  Act,  do 
not  embrace  any  knowledge  on  that  subject ;  and  what  is  still 
more  conclusive,  as  well  suggested  in  the  case  of  Chapman  t. 
Jackson^  above  cited,  if  this  abrogates  the  system  of  port  or  har- 
bor pilotage,  there  is  nothing  appearing  on  the  face  of  the  Act 
which  forbids  the  Inspectors  for  the  District  of  New  York  firom 
giving  a  license  that  would  authorize  a  pilot  to  take  a  steamer  into 
the  port  of  New  Orleans,  or  any  other  port  of  the  United  States, 
tiiongh  the  pilot  be  wholly  unacquainted  with  it,  and  when  the 
Inspectors  themselves  are  wholly  incapable  of  judging  of  his 
quidifications  therefor,  if  they  desired  to  test  his  knowledge.    In 
respect  to  this  branch  of  the  inquiry,  I  am  disposed  to  concur  with 
the  opinion  of  Mr.  Justice  Munbo,  in  the  case  above  cited    And 
that  it  would  be  in  the  highest  degree  unreasonable  to  suppose 
that  Congress  would,  when  legislating  for  the  safety  of  passen- 
gers, make  such  provisions  that  the  Act  might  be  fully  complied 
-with,  and  yet,  during  what  is  often  the  most  difficult  part  of  the 
voyage,  the  pilot  be  utterly  unfit  to  direct  the  course  and  manage* 
ment  of  the  vessel ;  and  yet  there  is  great  force  in  the  suggestion, 
that  when,  under  the  Act  of  Congress,  a  pilot  has  the  certificate 
ihereiti  mentioned,  "  Uomring  him  for  one  year  to  be  a  pilct  of  amf 
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such  vesselB  within  the  Urnit  prescribed  in  the  certificate,"  each 
license  is  abeolute  and  conclusiye  according  to  its  yeiy  terms, 
whether,  in  this  respect,  the  enactment  was  a  wise  one  or  the 
contrary. 

Bat  while  I  am  inclined  to  concur  with  much  of  the  reasoning 
in  the  case  cited,  I  think  the  condosion  that  the  act  of  1862 
does  not  operate  at  all  upon  the  subject  of  harbor  or  port  pilot- 
age, unwarranted.  It  may  be,  and  I  think  must  be  conceded, 
that  the  provisions  of  the  act  primarily  relate  to  the  pilot  or  pe^ 
son  who  is  to  direct  the  course  of  the  yessel  on  her  voyage — it 
clearly  includes  him.  There  seems  to  me,  however,  no  just  rea- 
son for  saying  that  it  is  confined  to  him. 

Before  the  Act,  there  were  pilots  whose  profession  and  employ- 
ment was  the  bringing  of  vessels  into  the  port  or  harbor.  Theoe 
were  also  pUots  who  were  charged  with  the  management  of  the 
helm,  and  directing  the  course  of  the  vessel  on  her  voyage. 
Congress,  by  the  act  in  question,  designed  to  fiimish  additional 
security.  This  was  done  by  requiring  that  all  who  should 
"serve  as  pilot  on  any  steamer  carrying  passengers"  should 
submit  themselves  to  examination,  and  finst  obtain  the  license  or 
certificate  mentioned  in  the  act  That  examination  manifestly 
relates  to  fSuniliarity  with  vessels  propelled  by  steam  and  their 
machinery,  and  the  management  thereof;  and  one  who  may  not 
serve  as  pilot  on  board  a  steam  vessel,  can  neither  conduct  her 
through  her  voyage,  nor  on  any  part  of  it. 

It  is  impossible  to  say  that  when  Congress  enacted  that  no  per- 
son not  licensed  under  the  act  shall  serve  as  pilot  on  such  ves- 
sel, they  included  one  class  of  pilots,  and  not  another  performing 
duties  of  the  same  nature,  and  attended  with  like  risks  and 
hazards. 

If  it  was  important  that  the  ship  should  be  under  the  guidance 
of  a  pilot  having  the  prescribed  qualifications,  when  at  sea,  how 
can  this  Court  say  that  it  was  less  important  that  the  ship  should 
be  in  the  same  manner  protected  at  the  begining  and  end  of  the 
voyage?  If  the  claim  of  the  plaintiff  be  allowed,  viz. :  that  the 
ship  may  be  required  to  take  a  pilot  at  sea,  out  of  sight  of  land, 
no  one  can  say  it  is  not  as  important  that  he  be  skilled  in  navigat- 
ing vessels  propelled  by  steam,  as  it  is  that  the  pilot  in  any  pre- 
vious part  of  the  yoyage  be  so.    And,  again,  some  ports  aie  so 
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at  a  distance  from  the  open  sea,  and  are  reached  bj  m> 
circiiitons  and  difficult  an  approach,  that  skill  in  the  management 
of  a  steamer  is  of  indispensable  importance ;  and,  to  my  mind, 
the  Act  of  Congress  includes  all  pilots  of  steamers.  It  intended 
to  superadd,  as  a  requisite  to  entitle  any  person  to  serve  aa  such 
pilot,  into  port,  on  tlie  voyage,  or  out  of  port,  that  he  be  proved 
competent  in  the  particulars  referred  to  in  the  act,  and  obtain  the 
license  therein  mentioned.  While,  on  the  other  hand,  it  does 
not  prevent  the  operation  of  port  regulations  under  the  State 
laws,  so  long  as  they  do  not  require  owners  of  steam  vessels  to 
take  a  pilot  who  has  no  such  license ;  and  it  does  not  prevent 
the  licensing  of  port  pilots,  among  whom,  for  the  piloting  of 
steamers,  shall  be  those  who  have  the  qualifications  required  by 
the  Federal  laws. 

This  construction  of  the  Act  seems  to  me  eminently  reasonable 
and  beneficial. 

Before  the  Act  of  1862,  under  the  operation  of  our  State  laws, 
the  owners  of  steamships  were  under  ^e  necessity  of  taking  any 
plot  who  offered,  whether  he  had  any  knowledge  of  the  manage- 
ment  of  steam  vessels  or  not,  and  though  wholly  ignorant  of  «tha 
oonstruction  or  operation  of  their  machinery,  or  the  peculiar  fiicili* 
ties  or  inconveniences  in  promoting  their  safe  conduct ;  and  this, 
ZK>  doubt,  led  to  the  anxiety  of  such  owners  to  be  permitted  to 
make  their  own  selection,  or  to  have  some  security  that  the  pilots 
whom  they  were  required  to  confide  in  were  properly  qualified  in 
these  respects. 

True,  Uiey  could  secure  the  assistance  of  two  pilots,  one  of  each 
class ;  but  both  could  not  control  the  ship,  and  the  pilot  in  chaigq 
could  not  be  compelled  to  yield  to  the  directions  or  opinions  of 
the  other. 

Under  the  construction  of  the  Act  which  I  have  stated,  it  may 
be  necessary  to  have  two  classes  of  port  pilots,  one  of  which,  being 
licensed  by  the  laws  of  the  United  States,  and  also  by  the  Board 
of  Pilot  Commissioners,  are  alone  authorized  to  bring  a  steamer 
carrying  passengers  into  port,  while  the  other  class  may,  as  here- 
tofore, pilot  sailing  vessels  without  a  license  under  the  Act  of 
CiHigress ;  and  owners  of  steam  vessels,  and  passengers,  may  now 
have  the  assurance  that  they  shall  not  be  subjected  tothe-ha^aid 
of  tlie  managemmt  of  any  pilot,  in  any  part  of  the  voyage,  who 
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baa  not  the  due  qualification  in  respect  of  the  management  of 
ataamships  which  the  Act  of  Congress  contemplates. 

And  it  is  no  unreasonable  burden  upon  port  pilots  duly  lioenised 
under  the  State  laws  to  requiie  them  to  procure  the  farther  eyi- 
dence  of  fitness  to  pilot  a  steamship  provided  for  by  the  Act  of 
Congress,  before  they  shall  be  permitted  to  senre  upon  such  a 
vessel  while  carrying  passengers. 

My  opinion,  then,  rests  upon  this  single  ground : 

The  plaintifi  in  this  action  was  not,  by  the  Act  of  Congress  of 
1852,  a  competent  pilot  It  is  by  that  Act  made  unlawful  for  any 
person  to  employ,  or  any  person  to  serve,  on  any  such  vessel, 
who  is  not  licensed  by  the  Inspectors. 

The  plaintiff  had  Ho  such  license,  and  the  owners  were  not  only 
not  bound  to  endanger  their  vessel  or  the  security  of  the  passen- 
gers by  employing  him,  but  they  would  be  subject  to  penalties 
if  they  had  done  so ;  and,  in  the  &ce  of  that  Act,  no  State  l^is* 
lation  could  make  it  their  duty  to  employ  him,  or  make  it  lawfiil 
for  him  to  serve. 

If  not,  he  could  be  entitled  to  no  compensation  by  reason  of 
his  offer  to  serve,  or  of  their  refusal  to  permit  him  to  do  80« 

The  de&ndant  is,  therefore,  entitled  to  judgment 

Judgment  for  defendant 


James  L.  Cheeseman,  Plaintiff  and  Bespondent,  v.  J  axes  H. 
Sttjbges,  Andrew  Thobp  and  Thoicas  S.  Thorp,  Defend- 
ants and  Appellants. 

1.  Where  a  person  holding  real  and  personal  property  in  tmst^  to  be  nasd 
for  tbe  joint  benefit  of  himself  and  another,  in  specified  proporttoaa  as 

■  oopartners  in  a  joint  enterprise,  and  under  agreement  not  to  dispose  thereof 
without  mutual  consent,  has  made  advances  for  the  joint  account^  he  cionot 
be  compelled  to  convey  to  such  other  his  share  unless  nor  until  such  other 
repays  him  the  like  proportion  of  his  advances. 

2.  If  the  Trustee  in  such  case  aells  and  conveys  all  the  property  wi&oat  the 
consent  of  his  copartner,  and  receives  therefor  stock  of  an  inooiporatad 

.^company,  such  copartner  has  an  election  to  affirm  tbe  sale  and  tnoafer*-* 
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in  which  case  he  will  be  entitled  to  his  saidahare  in  the  atodc  on  paying  tha 
like  ahare  of  the  adyances— or  he  may  dissent  from  the  sale  and  charge  the 
Trustee  with  the  actual  value  of  the  property  so  sold,  have  an  accounting 
with  him  upon  that  basis,  and  recover  his  share  of  the  balance  due  from 
the  Trustee  after  crediting  the  amount  of  the  latter's  advances  against  such 
value. 

3.  But  the  ocfMuizier  or  coi^*  que  trtui  cannot,  in  the  catse  last  stated,  charge 
the  Trustee  with  the  stock  at  its  nominal  or  par  value  in  satisfaction  of  aook 
advances,  (the  stock  being  worth  less  than  par,)  and  claim  hiff  share  of  the 
residue  of  the  stock,  in  stock.  This  would  be  repudiating  the  transfer  by 
the  Trustee,  in  part,  and  affirming  it  in  part 

4.  In  either  case  the  Trustee  is  not  bound  to  credit  the  stock  at  par  in  satis- 
fiu^on  of  his  advances ;  no  fraud  nor  bad  faith  being  shown  on  his  part^ 
but  only  an  error,  in  suppoedng  his  c(^>artner  was  wOling  that  the  transfer 
should  be  made,  or  in  supposing  that  it  was  lawful  and  proper  for  him  to 
make  the  transfer  which  he  deemed  for  the  interest  of  all  parties. 

(Before  HomiAN  and  Woodruff,  J.  J.) 

Heard,  April  11th;  decided,  April  28th,  1860. 

Appeal  by  the  defendants  fiom  a  judgment  entered  upon  the 
report  of  Edward  P.  Cowles,  Esq.,  Eeferee. 

The  oomplaint  herein  alleges,  in  substance,  that  on  the  12th 
of  September,  1855,  the  plaintiff  was  possessed  of  land  at  Athens, 
in  the  State  of  New  York,  and  entered  into  certain  agreements 
with  the  defendant,  James  H.  Sturges  and  one  Braisted,  by 
which  it  was  agreed  to  put  up  buildings,  machinery,  &c.,  for  the 
gathering  of  ice  for  sale.  That  the  lands  were  to  be  contributed 
to  the  joint  enterprise,  and  Sturges  and  Braisted  were  to  famish 
the  means  to  carry  on  the  enterprise.  That  the  lands  were 
thereupon  conveyed  to  Sturges,  who  executed  an  instrument 
annexed  to  the  complaint,  declaring  that  he  held  the  lands  for 
the  joint  and  equal  benefit  of  the  three  parties,  to  be  used  in  the 
said  enterprise,  with  covenant  not  to  dispose  of  or  encumber  the 
property  without  the  consent  oP  the  others.  That  the  plaintiff 
erected  the  buildings,  &c.,  and  Sturges  advanced  about  sixty 
thousand  dollars.  That  the  plaintiff  filled  the  ice-hoases,  and 
Sturges  sold  ice  and  received  the  proceeds  to  the  amount  of 
thirty  thousand  dollars;  and  afterwards  Sturges,  without  the 
consent  of  the  plaintiff,  sold  and  conveyed  all  of  the  said  lands, 
baildings,  machinery,  &c.,  to  an  incorporated  company,  called 
The  New  York  Ice  Company,  for  the  consideration  of  one  hun- 
dred and  fifty  thousand  dollars,  and  exchanged  that  one  hundred 
Boaw.— Vol.  VL  66 
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and  fiffy  thousand  dollars  with  that  Company  and  reoeived  in 
the  place  of  money,  six  thousand  shares  of  the  capital  stock  of 
that  Company  of  the  nominal  value  of  twenty-five  dollais  per 
shara    That  this  apparent  sale  for  money  was  a  pretense,  and 
in  truth  and  in  &ct)  the  money  was  not  received  by  Storges  to 
be  kept  by  him  as  the  consideration  of  the  conveyanoei  bat  in 
order  to  defraud  the  plaintiff  and  hinder  him  in  realizing  his 
portion  or  interest  in  the  property  and  the  consideration  of  the 
sale,  and  by  arrangement  between  Sturges  and  the  other  defend- 
ants,  (who  were  all  Trustees  of  the  Company,)  the  six  thousand 
shares  were  the  actual  consideration  of  the  conveyance  (the 
money  being  used  and  employed  as  a  temporary  cover).    That 
in  order  further  to  defiraud,  &c.,  the  defendants,  Thorps,  by  some 
transfer  from  Sturges,  but  with  knowledge  of  the  plidntiff^s 
rights,  have  reoeived  the  whole  of  the  stock  fix>m  Sturges  on  the 
pretense  that  he  owes  them  for  moneys  they  advanced  to  him  to 
enable  him  to  perform  his  agreement  with  the  plaintiff    That 
the  real  value  of  the  stock  is  one  hundred  and  fifty  thousand 
dollars.    That  Sturges  has  acquired  all  the  interest  of  Braisted 
in  the  money  and  stock.    That  plaintiff  has  applied  to  Stoi^ges 
for  his  portion  of  the  moneys  and  stock  received  by  him.    That 
with  knowledge  that  the  plaintiff  is  entitled  to  have  his  share 
or  interest  in  the  said  stock  paid  over  and  delivered  to  him,  the 
defendants,  Thorps,  hold  it  iidversely  to  him  and  to  prevent  hia 
realizing  anything  out  of  the  property  aforesaid. 

That  Sturges  is  of  slender  means,  raised  the  money  by  borrow* 
ing,  and,  without  an  injunction  to  prevent  the  trsmsfer  of  the 
stock,  his  rights,  &c.,  are  in  danger. 

The  plaintiff,  therefore,  prays  an  injunction,  and  that  Stuigea 
may  be  adjudged  to  account  concerning  the  moneys  and  stock 
received  by  him,  and  the  defendants  be  adjudged  to  pay  over  attd 
transfer  to  this  plaintiff  his  just  and  equitable  share  or  portion 
of  the  said  moneys  and  stock. 

The  only  parts  of  the  answers  of  the  defendants  it  is  material 
to  state  here  are,  that  all  bad  fSdth  is  denied.  The  original  pur- 
chase of  the  lands  for  the  joint  enterprise,  and  payment  therefi)r 
out  of  the  moneys  advanced  by  Stui^es,  is  alleged.  The  advances 
of  Sturges  are  stated  to  be  upwards  of  $90,000.  The  reoeipts 
by  Sturffes  for  ice  sold,  are  stated  to  be  $8,000  less  than  tba 
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amount  he  paid  for  transportation  and  expenses  of  the  same  and 
of  the  sale  thereof:  that^  before  the  transfer  to  the  New  York  loe 
Ck>mpan7y  the  defendants  Thorps  were  admitted  to  a  share  in  the 
enterprise  by  an  arrangement  between  the  plaintiff  and  Stoi^es^ 
Braisted  and  themaelves,  by  which,  in  consideration  of  their  ad- 
yancing  moneys,  each  of  the  five  parties  was  to  have  one-fifth  of 
the  property,  after  refunding  to  each  all  advances:  that  the  trans- 
fer of  the  property  to  the  New  York  Ice  Company,  and  the  taking 
of  the  stock  of  the  Ice  Company  for  the  consideration,  was  made 
on  account  and  in  behalf  of  the  said  plaintifi^  Braisted  and  Thorps, 
and  at  thdr  request:  that  the  transfer  included  two  baiges  belong- 
ing to  Sturges  alone,  and  only  $180,000  was  received  as  the 
consideration  for  the  property,  and  $20,000  for  the  barges :  that 
the  stock  so  received  was  to  be  held  in  the  same  manner  as  the 
property  had  been,  and  to  be  sold,  in  their  discretion,  to  reim- 
burse their  advances,  and  to  divide  the  surplus  among  the  parties : 
in  the  meantime  it  is  deposited  with  the  Thorps,  to  secure  about 
$80,000  they  have  advanced  to  Sturges,  that  being  a  part  of  the 
$90,000  Sturges  had  advanced  as  aforesaid:  And  the  defendants 
are,  and  always  have  been,  ready  and  willing  to  deliver  to  him 
his  one^fifth  ihereoi^  on  his  repaying  one-fifth  of  the  advances 
made  by  Stui^es  to  the  joint  enterprise ;  but  the  plaintiff  has 
never  offered  or  tendered  the  same.  And,  finally,  the  defendants 
allege  Ihat  the  plaintiff  has  received '  of  the  aforesaid  moneys 
advanced  by  Stupes  large  sums,  and  also  large  sums  for  sales 
of  ice,  and  has  not  accotmted  therefor,  of  which  an  account  is 
prayed. 

The  testimony  given  on  the  trial,  as  it  appears  in  the  Case  on 
the  appeal,  is  voluminous  and  conflicting.  Numerous  exceptions 
were  taken  to  the  admission  and  rejection  of  testimony ;  but,  in 
addition  to  the  above  abstract  of  the  pleadings,  it  will  sufficiently 
explain  the  points  decided  at  the  (General  Term  if  the  findings 
of  the  Beferee  be  given,  which  were  (omitting  some  details)  as 
follows: 

"I>BCisiONS  OF  Law  and  Findings  or  Factf,  as  sbttled  by 

THE  BeTERSS. 

"  I/KrsL  The  instruments  set  forth  in  the  pleadings,  and  bear- 
ing date  respectively  the  2l8t  August  and  25th  September,  1855^ 
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weze  executed  by  the  parties  to  them  respectiyel  j,  as  in  the  pktd* 
ings  alleged. 

^'  Second,  At  the  time  of  the  execution  of  said  instrument  the 
plaintiff  was  the  owner  in  fee  of  the  real  estate  named  and  le- 
ferred  to  in  such  agreements,  situate  at  Athens,  Qreene  coontf  . 

"  Third.  Under  the  aforesaid  agreement  between  plaintifi^  the 
defendants  Sturges  k  Braisted,  the  said  Sturges  proceeded  to 
make  advances  in  money  under  such  agreement,  and  Cheeseman 
to  fill  the  ice*houses  at  Athens  with  ice. 

^^  Fourth.  After  the  making  of  the  aforesaid  agreementSy 
Braisted  sold  out  his  entire  interest  under  such  contracts  to  the 
defendant  Sturges,  after  which  Cheeseman  was  entitled  to  the 
one-third  and  Sturges  to  the  two-third  parts  of  the  profits  of  the 
enterprise,  provided  for  in  and  by  such  agreements. 

"  Fifth.  The  whole  amount  of  the  moneys  advanced  by  Stu^ 
ges,  and  which  he  was  entitled  to  have  refunded  to  him  under 
said  agreements,  was  the  sum  of  $98,899.26.  The  whole  amouit 
of  moneys  received  by  Sturges  from  sales  of  ice,  was  the  sum  of 
$14,840.75. 

"  Of  the  moneys  so  as  aforesaid  advanced  by  Sturges,  the  som 
of  $41,640.74,  went  into  the  hands  of  plaintiff  Cbeeeemiii, 
of  which  the  said  Cheeseman  has  accounted  for  the  sum  of 
$40,088.80,  expended  by  him  in  the  joint  business,  making  Ae 
balance  of  the  advances,  which  Sturges  is  entitled  to  have  le* 
funded  to  him,  as  follows,  viz. : 

The  whole  advances, $93,899  26 

Beceived  from  sales  of  ioe, 14,840  57 

$79,068  76 

QheeBeman  has  receiyed  as  above  from  Storges, ....  $41,540  74 
Cheeseman  accounts  for, 40,088  30 

Leaves  in  Gheeseman's  hands  unaccounted  for, . .  .91,452  44 

^^  Sixth.  While  the  filling  of  the  ice-houses  was  going  on, 
Sturges  and  the  two  defendants  Thorps  made  an  arrangement, 
by  which  the  Thorps  were  to  advance  money  to  Stuiges,  and 
share  with  Sturges  his  portion  of  the  profits  of  his  agreement 
with  Cheeseman,  but  Cheeseman  was  not  a  party  to  suoh  agree- 
ment   Upon  this  agreement  being  made,  the  Thorpe  did  nudce 
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advimoes  to  Storges  of  a  portion  of  the  moneys,  which  are 
aboye  found  to  have  been  advanced  by  Sturges. 

"  Seventh,  The  defendants  Thorps  loiew  of  the  agreements  and 
all  of  them,  to  which  Cheeseman  and  Sturges  were  parties,  and 
of  the  facts  and  circumstances,  and  all  of  them,  under  which  the 
deed  of  the  Athens  property  had  been  made  by  Cheeseman  to 
Stuiges. 

^^MgMh.  After  the  expenditure  of  the  moneys  as  above  set 
forth,  the  defendant  Sturges,  and  the  two  Messrs.  Thorps  made 
an  arrangement  with  certain  other  parties,  by  which  it  was  agreed 
that  the  ice-house  property,  and  all  its  ice,  mentioned  in  the  two 
foregoing  agreements  of  21st  August  and  25th  September,  and 
ihe  deed  from  Cheeseman  to  Sturges,  should  be  sold  to  a  corpo- 
ration to  be  created  and  called  the  '  New  York  Ice  Company,' 
and  in  accordance  with  such  arrangement,  such  property,  and  all 
of  it,  together  with  certain  other  individual  property  of  the 
defendant  Sturges,  of  the  value  of  $10,000,  was  conveyed  to  the 
New  York  Ice  Company  by  said  Sturges. 

"The  Company  paid  in  cash  for  the  whole  property  so  trans- 
ferred the  sum  of  $150,000,  with  which  cash  the  said  Stui^es 
immediately  bought  6,000  shares  of  the  capital  stock  of  the  said 
New  York  Ice  Company,  which,  at  its  nominal  par  value, 
amounted  to  $150,000. 

"The  taking  of  the  money  for  such  conveyance  was  only  an 
indirect  mode  of  obtaining  such  stock,  by  a  conversion  of  such 
property  into  such  stock  the  agreement  between  Sturges,  the 
Messrs.  Thorps,  and  the  said  Company,  being  that  such  money 
should  be  paid  out  forthwith  for  such  stock,  and  the  trans- 
action of  receiving  such  $150,000  in  cash,  and  disbursing  it  as 
aforesaid  for  said  stock,  took  place  at  one  and  the  same  time. 
Cheeseman  was  not  a  party  to  such  sale  nor  had  he  consented  to 
it  when  made,  nor  did  he  subsequently  ratify  it 

^^Niriih.  The  capital  stock  of  the  New  York  Ice  Company  at 
the  time  of  such  sale  and  conveyance  to  it  as  last  aforesaid,  was 
$350,000,  divided  into  shares  of  $25  each. 

"  TerUh.  The  $150,000  of  the  stock  of  the  New  York  Ice 
Company  was  all  received  by  liie  said  Thorps,  and  no  part  of 
the  same  has  been  transferred  to  the  said  Cheeseman 
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"Upon  these  facts,  the  Beferee  detennines,  as  matter  of  law, 
that  the  plaintiff  Cheeseman  is  entitled  to  jadgment,  that  the  said 
defendants  Starges  and  Andrew  Thorp  and  Thomas  S.  Thorp, 
do  forthwith  transfer  to  and  vest  in  the  said  plaintiff  GheesemaD, 
as  his  own  individual  property,  discharged  of  all  liens  and 
incumbrances,  754  of  the  said  shares  of  the  said  capital  stock 
of  the  aforesaid  New  York  Ice  Company ;  of  full  paid  up  stock  of 
such  Company  upon  which  no  assessments  are  remaining  unpaid, 
and  amoimting,  at  its  nominal  par  value,  to  the  sum  of  $18,850, 
which  amount  is  arrived  at  as  follows : 

Amount  of  stock  of  New  York  Toe  Company  reoeiTed  on  conTejanoe  of 

property, $150,000  00 

Deduct  value  of  Sturges'  barges, 10,000  00 

$140,000  00 
Credit  balance  of  Sturges*  money,  advanced  as  above, 79,058  75 

Leaves  profits  in  enterprise,  (in  stock,) $60,941  25 

One-third  of  this  is, 20,313  75 

Deduct  from  this  the  balance  of  moneys  which  Cheeseman  has 

had,  unaccounted  for, 1,452  44 

Leaves  the  sum  of $18,861  31 

and  is  equal  to  754  shares  and  a  fraction  over  of  stock  of  the 
New  York  Ice  Company  at  $25  per  share.  Such  judgment  fur- 
ther to  provide  that  the  said  defendants  also  pay  to  said  plaintiff 
any  dividends  (if  any)  which  may  have  been  paid  on  such  754 
shares  stock  up  to  the  date  of  this  report,  the  amount  of  such 
dividends,  if  necessary,  to  be  ascertained  by  a  reference  to  be 
made  at  the  foot  of  the  judgment  to  be  entered  herein,  and  that 
defendants  also  pay  to  said  plaintiff  the  costs  of  this  action." 

Judgment  being  entered  in  conformity  to  this  decision,  the 
defendants  appealed  to  the  General  Term. 

WiUiam  AL  JSfuarts^  for  the  defendants  (appellantB). 

In  addition  to  various  points  assailing  the  findings  of  the 
Referee  on  the  facts. 

y.  Upon  the  findings  of  the  Beferee,  the  only  judgment  to 
which  the  plaintiff  was  entitled,  was  for  a  transfer  to  himself  of 
one-third  of  the  stock  of  the  New  York  Ice  Company,  Held  by 
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the  defendants  as  the  proceeds  of  the  property  of  the  joint  enter- 
prise>  viz. :  one-third  of  $140,000  of  said  stock,  upon  the  pay* 
ment  by  said  plaintiff  of  one-third  of  the  charge  of  $79,058.76 
against  it^  if  found  correctly  by  the  Beferee,  and  iJie  farther 
payment  of  $1,452.44  due  from  Cheeseman  to  Sturges  for  moneys 
advanced  by  tiie  latter  to  the  former  to  be  disbursed  on  aoooum 
of  the  concern,  and  which  he,  Cheeseman,  retained. 
.  1.  The  plaintiff,  upon  the  daim  of  his  complaint,  and  upon 
the  view  of  the  evidence  most  &vorable  to  himself  was  entitled 
to  this  only.  This  was  "  his  just  and  equitable  share  or  portion 
of  the  moneys  and  stocks,"  for  which  he  prayed. 

2.  This  is  the  measure  of  his  rights  as  a  partner  in  the  results 
of  the  joint  enterprise  in  which  he  had  participated. 

8.  K  he  held  the  position  of  cestui  que  trust  in  the  original 
property,  and  seeks  to  assert  against  the  substituted  property 
the  enforcement  of  the  trusty  this  alone  is  the  measure  of  his 
light 

4.  He  has  elected  to  follow  the  stock  as  substituted  for  the 
property,  and  it  therefore  would  stand  exactly  in  the  same  posi- 
tion as  the  original  property  stood,  viz. :  first,  as  security  for  the 
repayment  of  the  advances ;  and  second,  for  division  of  the  sur* 
plus  after  the  repayment  of  these  advances  among  the  parties 
interested. 

5.  Indeed  there  appears  to  be  no  difficulty  upon  this  point 
between  the  parties,  as  the  complaint  not  only  diiims  it,  but  the 
Beferee  distinctly  determines  it 

In  his  opinion  rendered,  he  states,  of  the  original  arrangement, 
"himself  (Sturges)  and  Braisted  to  be  repaid  their  advances, 
and  the  remainder  of  the  money  resulting  firom  the  enterprise 
to  be  equally  divided  among  ike  three  as  the  profits  of  the 
adventure." 

And  he  refers  to  the  relations  of  the  parties  after  the  stock 
y^BS  acquired  by  Sturges  in  exchange  for  the  property  and  after 
Braisted  released  to  him  any  interest  he  had  in  the  stock. 

"  Stui^es,  after  Braisted's  retirement,  still  held  the  property 
or  its  proceeds  in  trust: 

"  Mrst  To  pay  all  the  advances  previously  spoken  ofl 

^'  Second,  To  divide  the  balance  between  himself  and  Cheese* 
man,  Cheeseman  taking  one-third  and  himself  two-thirds." 
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6.  la  &ct  XM>  difficulty  arises  between  the  parties  or  on  tbe 
part  of  the  Beferee  in  the  determination  of  the  general  relation 
of  the  parties  to  each  other  do?ni  to  this  point,  the  suggestions 
under  this  head  being  merely  preparatory  to  ^e  consideiatioii 
of  the  great  error  in  law  on  tike  part  of  the  Beferee  in  deeredng 
payment  to  Sturges  of  his  advances  in  stock  at  par,  when  it  is 
even  proved  by  both  sides  not  to  be  worth  par. 

YI.  The  judgment  of  the  Beferee,  which  applied  the  stodc  in 
the  hands  of  the  defendants  as  if  it  were  money  to  the  satisfeK^- 
tion  of  the  charges  against  it,  and  imposed  upon  the  plaintifi 
an  equality  of  condition  with  the  defendants  in  the  residue  only, 
is  manifestly  erroneous. 

1.  The  charges  constituted  a  money  debt,  binding  the  plaintiff 
personally  for  his  contributory  third  part^  and  a  burden  upon 
the  property  of  the  partnership,  or  of  the  trust,  in  whichever  light 
it  may  be  r^arded. 

2.  If  the  property  upon  which  this  charge  rested  had  remained 
of  its  original  character  and  investment^  the  requirement  from 
the  creditor  partner,  or  &om  the  trustee  holding  a  daim  upon 
the  property,  to  take  his  pay  in  the  property  at  any  assiunod, 
or  even  at  any  proved  valuation,  would  have  been  clearly  eno* 
neous  in  principle,  and  most  oppressive  practically. 

3.  Even  though  the  exchange  of  the  Athens  property  for 
stock  had  been  made  by  Sturges,  without  Cheeseman's  procoia- 
tion,  this  would  be  no  ground  for  punishing  Sturges  as  a  wrong- 
doer, by  directing  the  repayment  of  his  money  in  stock  or  any 
other  commodity. 

In  that  event  the  plaintiff  had  his  election  of  remedies  against 

Sturges,  either 
(a.)  To  charge  him  for  a  wrongfiil  conversion,  or 
{b.)  As  a  simple  contract  debtor  upon  a  breach  of  trust,  or 
(c.)  To  adopt  the  transaction  as  his  own  contract,  recognise 

Sturges  as  his  agent  in .  its  accomplishment,  and  follow  the  pro-    i 

oeeds  for  his  share  of  the  same. 
He  has  elected  the  last  named  by  the  form  of  his  action  and 

the  prayer  of  his  complaint 
Having  made  such  election,  the  whole  transaction  of  Sturges, 

as  matter  of  law,  must  be  treated  as  a  contract  voluntarily  entered 

into  by  Cheeseman,  and  all  charges  and  suggestions  as  to  wroog- 
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doing  mast  be  lost  sight  of  and  dropped.  (Story's  Eq.  Jar.,  §§ 
1262,  1268,  1286,  1286 ;  Murray  v.  LyJbwm,  2  J.  Cb.  R,  442 ; 
Murray  v.  JBaUau^  1  id..  681 ;  Pticock  v.  BoddiTigUnif  6  Yes.  B., 
800;  Long  v.  Stewart^  id.,  note;  Harriaony,  Harriaon,  2  Atk. 
R,  121 ;  Vernon  v.  Vawdry^  2  id.,  119 ;  CJoUyer  on  Partnersbip, 
§  182 ;  Story  on  Agency,  §§  489,  214.) 

4.  The  division  and  distinction  which  the  Beferee,  in  his  report^ 
has  made  between  the  stock,  to  the  amount  of  the  debt,  and  the 
surplus  over  and  above  that  amount,  requiring  the  defendants  to 
account  for  so  much  of  the  stock  held  by  them  as  is  nominally 
equivalent  to  the  d^bt  as  money,  and  as  to  the  residue  requiring 
them  to  account  for  the  plaintifiTs  proportion  of  the  stock  only 
in  kind,  is  supported  by  no  reason  or  principle. 

The  stock  is  not  worth  its  nominal  or  par  value. 

The  plaintiff  ip  entitied  to  but  one-third  of  the  stock.  By  his 
complaint  he  asks  for  such  share  only.  He  owes  (me»third  of 
the  advances,  and  his  share  of  s\ock  is  burdened  with  its  pay«> 
ment 

The  creditor,  (whether  to  be  considered  partner  or  trustee,)  is 
under  no  contract  to  take  his  payment  otherwise  than  in  money, 
nor  to  limit  the  lien  to  any  less  than  the  whole  of  the  debtor's 
stock. 

6.  $1,462.44  of  the  amount  found  by  the  Beferee  against 
Cheeseman  is  for  moneys  of  Sturges  actually  taken  and  retained 
by  Cheeseman,  and  converted  to  his  own  use,  and  never  re- 
paid. 

Sturges  gave  him  $41,640.74  to  make  payments  for  the  con- 
eem.  The  Beferee  finds  that  he  only  paid  out  $40,088.64,  and 
that  he  appropriated  the  balance. 

This,  idso,  we  are  repaid  in  stock  I 

YII.  The  interest  of  Cheeseman  in  the  stock  being  incumbered 
bj  a  lien,  the  judgment,  as  far  as  he  had  a  right  to  pray  for  one, 
oould  be  for  the  delivery  of  nothing.  There  is  no  pretense  that 
he  ever  made  tender  of  his  share  of  the  advances.  He  could,  at 
any  time,  have  arranged  to  sell  his  stock  (one-third),  and  tendered 
the  purchase-money,  if  equal  to  one-third  of  the  advances,  and 
he  would  have  obtained  his  stock. 

No  action  thereupon  was  necessary  on  his  part,  as  he  had  his 
rights,  at  all  times,  without  the  assistance  of  the  Court 
Bosw.— Vol.  VI.  67 
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The  ooiy  judgment  which  could  be  properly  granted  in  the 
cauae  would  be  on  application  of  the  defendants,  and  for  a  fore- 
closure of  their  lien,  and  a  sale  of  the  stock  to  repay  same. 

Costs,  therefore,  should  be  allowed  the  defendants  upon  a  rerer- 
sal  of  the  judgment. 

The  judgment  should  be  reversed,  with  costs. 

James  W.  Gerard^  for  the  plaintiflF  (respondent). 

Besides  arguing  other  points  relating  to  the  weight  of  the 
eridence. 

IL  The  defendants  have  no  reason  to  find  fault  with  the  judg- 
ment by  which  the  plaintiff  is  compelled  to  take  the  stock  at  par 
for  the  balance  found  in  his  &vor. 

The  plaintiff  claimed,  that  he  was  entitled  to  have  the  balance 
paid  to  him  in  cash,  but  as  Sturges  was  insolvent,  that  he  had  a 
right  to  have  enough  of  the  stock  to  pay  his  judgment  in  full, 
wd  if  the  sale  of  the  whole  stock  was  necessary  for  that  pur- 
pose. The  proof  shows  a  flagrant  breach  of  trust  on  the  part  of 
Sturges  in  combination  with  the  Thorps,  who  were  Trustees  of 
the  Company.  Sturges  held  the  real  estate  in  trust,  one-third 
for  plaintiff)  one-third  for  Bndsted,  whose  share  he  bought^  and 
one-third  for  himself.  By  the  terms  of  the  agreement  and  de- 
claration of  trust  annexed  to  the  complaint,  and  answers,  Stuiges 
could  not  sell  the  property  without  the  consent  of  Cheeseman. 

Without  Cheeseman's  consent,  written  or  verbal,  he  sold  the 
property  to  the  New  York  Ice  Company  for  $140,000. 

The  $140,000  he  received  in  cash,  and  immediately  and  by  a 
previous  understanding  and  arrangement,  without  the  knowledge 
or  consent  of  Cheeseman,  invested  that  $140,000  in  the  stock  of 
the  Company  at  par.  He  then  immediately  transferred  the  whole 
or  the  greater  part  of  those  shares  to  the  Thorps  as  collateral  se- 
curity for  his  antecedent  debt  to  them,  who  at  the  time,  and 
long  before,  knew  of  the  agreement  and  contracts  existing  be- 
tween Cheeseman  and  Sturges,  and  the  trusts  upon  which  Stur- 
ges held  the  lands.  The  Thorps,  therefore,  had  no  greater  rights 
in  the  stock  than  Sturges  had,  and  the  same  judgment  &r  a  pro- 
portion of  the  stock  should  be  rendered  against  the  Thorps  as 
wouldhave  been  rendered  against  Sturges  if  thestockhad  remained 
in  his  hands.    As  Trustee,  Sturges  had  no  right  to  sell  for  any- 
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thing  but  cash  (even  if  he  had  hud  power  to  sell,)  without  the 
express  consent  of  Cheeseman,  and  in  every  yiew  of  the  case, 
Sturges  is  to  take  the  stock  at  par  for  his  advances,  the  same  as 
Cheeseman  fbr  the  balance  in  his  fiivor,  especially  as  there  is  no 
proof  of  the  value  of  the  stock  other  than  par,  and  that  Sturges 
invested  the  trust  fond  into  stock  at  par,  without  the  consent  of 
Cheeseman,  as  well  as  sold  the  property  without  his  consent 
Sturges,  therefore,  should  be  compelled,  upon  every  principle  of 
equity,  to  take  the  stock  at  par  for  his  advances,  if  Cheeseman 
is  compelled  to  take  it  at  par  for  his  balance,  and  the  Thorps  not 
being  (as  found  by  the  Beferee)  bona  fide  purchasers  of  the  stock 
for  present  value  without  notice,  they  stand  in  the  same  footing 
with  Sturges  and  no  higher. 

That  the  Beferee  would  have  been  authorized  to  have  given  a 
judgment  in  &vor  of  the  plaintiff)  for  the  balance  found  in  his 
&vor,  with  an  equitable  lien  and  power  to  sell  any  amount  of 
stock  that  might  be  necessary  to  pay  that  balance,  we  dte  the 
following  authorities ;  (2  Story's  Eq.  Jur.,  §§  1265, 1282,  1257, 
1268,  1259 ;  Hovenden  on  Frauds,  pp.  468,  470, 471 ;  WaUaee 
V.  Duffidd,  2  Serg.  &  Eawle,  521,  529 ;  17  Ves.,  Jr.,  47,  67 ; 
Lewis  v.  Ifaddocksj  16  17.  S.  Digest,  p.  626,  citing,  9  Texas,  482 ; 
Willes  on  Trust,  64.) 

By  the  Court — Hoffman,  J.  It  seems  to  me  that  the  claims 
of  the  plaintiff  upon  the  defendant  Sturges  must  be  adjusted 
upon  one  of  two  principles:  1st.  Upon  the  assumption  that  the 
plaintiff  has  ratified  the  sale  to  the  New  York  Ice  Company ;  or, 
2d.  That  he  repudiates  it  altogether.  Certainly,  he  cannot  reap  an 
advantage  from  it  in  one  particular,  and  reject  it  in  every  other. 

It  deserves  notice,  in  this  connection,  that  the  Beferee  has 
nowhere  impeached  the  honesty  nor  even  the  utility  of  the  sale 
in  question,  and  acceptance  of  the  stock  for  the  property.  He 
finds  that  Cheeseman  did  not  concur  in  it ;  but  he  does  not  find 
that  it  was  made  with  any  fraudulent  intent,  nor  even  that  it  was 
not  an  advantageous  arrangement  for  all  concerned.  The  evi- 
dence does  not  show  that  it  was  not  beneficial  and  advisable 

It  is,  also,  to  be  noticed,  that  there  is  no  ground  to  hold  Sturges 
chargeable  with  $140,000  as  cash.  No  money  was,  in  truth, 
passed  upon  the  transaction.    This  is  alleged  in  the  complaint, 
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admitted  in  the  answers,  and  found  by  the  Referee.  "  The  taking 
money  for  the  conveyance  was  only  an  indirect  mode  of  obtain- 
ing the  stock,  by  a  conversion  of  the  property  into  such  stock." 

1.  It  follows,  on  the  first  assumption,  (viz.,  that  the  plaintiff  had 
ratified  the  sale  to  the  Ice  Company,)  that  Cheeseman  was  under 
a  liability  to  pay  Sturges  his  share  of  the  balance  of  the  advances 
of  the  latter,  viz.,  one-third  of  $79,058.75,  and  aliso  two-thirds 
of  his  own  debit  balance,  viz.,  two-thirds  of  $1,452.44,  and  had 
a  right  to  the  one-third  of  the  stock  substituted  for  the  original 
property.  It  follows,  also,  that,  to  treat  the  stock  in  Sturges 
hands  as  actual  cash,  so  as  to  liquidate  his  money  advance  by  its 
par  value,  is  inadmissible. 

2.  On  the  second  hypothesis,  viz.,  that  the  plaintiff  repudiated 
the  sale,  the  sale  was,  as  to  Cheeseman,  void.  The  property  is 
to  be  deemed  to  remain  in  Sturges'  hands.  Its  value  must  be 
ascertained  as  it  existed  at  the  time  of  such  sale.  Cheeseman 
has  a  right  to  be  credited  with  his  share  of  that  value,  to  be  offset 
against  his  proportion  of  the  money  advances,  and  must  pay,  or 
is  entitled  to  receive,  any  balance  which  may  be  found. 

Has  the  plaintiff  elected  his  relief?  I  think  it  clear  that  he  has. 
He  expressly  seeks  "that  Sturges  shall  pay  over  and  transfer  to 
him  his  equal  joint  share  or  portion  of  such  money  and  stock  so 
received  by  him  as  aforesaid."  He  asks  for  an  injunction  restrain- 
ing Sturges  and  the  other  defendants  from  disposing  of  the  said 
stock.  He  prays  for  an  order  restraining  the  defendants  firom 
transferring  or  incumbering  said  shares  of  the  capital,  stock,  or 
property,  or  choses  in  action,  which  may  have  come  into  their 
hands  as  aforesaid,  and  any  other  stoc5k,  property  or  choses  in 
action  which  may  have  come  into  their  hands  in  exchange  for, 
or  in  lieu  of,  said  stock,  received  as  aforesaid." 

It  appears  by  the  statement  in  the  case,  that  an  injunction  was 
obtained,  which  was  afterwards  modified.  The  plaintiff  sought 
to  obtain  his  security  and  relief  out  of  the  stock  of  the  New  York 
Ice  Company  sold  by  the  defendant  He  has  not  proceeded 
upon  a  disaffirmance  of  the  sale,  and  a  demand  for  his  share  of 
the  property  sold  according  to  its  real  value,  to  be  adjudged 
against  the  defendant  as  a  money  demand,  if  a  balance  is  found 
due  to  him.  He  follows  the  specific  stock  as  a  better  indemnity 
Imd  security  for  his  rights. 
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He  cannot  then  have  more  than  his  aliquot  proportion  of  that 
stock,  paying  his  due  proportion  of  the  money  debt. 

There  is  in  the  evidence,  as  stated  by  counnel,  and  known 
from  motions  and  proceedings  in  the  cause,  to  one  of  the  Judges, 
that  a  change  has  been  made  in  this  stock  upon  a  consolidation, 
as  it  is  termed.  It  may  be  that  the  New  York  Ice  Company 
stock  really  does  not  exist  We  cannot  say  what,  if  any,  changes 
may  be  made  in  the  rights  and  obligations  of  the  parties  by  such 
circumstances.  They  may  perhaps  be  brought  before  the  Refe- 
ree, and  wiU  receive  from  him  what  attention  they  deserve. 

We  think  that  there  must  be  a  i^ew  trial.  The  defendant 
cannot  be  held  responsible  to  take  stock  at  par  in  discharge  of 
his  money  demand. 

In  relation  to  the  plaintiflf 's  proportion,  we  do  not  find  suffi- 
cient in  the  case  to  warrant  the  setting  aside  the  conclusion  of 
the  Referee,  that  he  did  not  consent  to  the  introduction  of  the 
Thorps  as  partners.    His  share  then  remaining  one-third. 

There  are  several  exceptions  taken  to  the  details  of  the 
accounts,  which  we  have  not  examined,  and  upon  the  merits  of 
which  we  are  not  to  be  considered  as  passing. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  abide 
the  event 


HxNBT  F.  Hahill,  Plaintiff  and  Appelxant,  v.  J  axes  C.  Wur 
LETT,  Sheriff,  &c.,  Defendant  and  Respondent 

L  Where  two  partners  dissolve,  one  taking  all  the  stock  and  agreeing  to  pay 
all  the  debts,  and  stipulating  for  the  right  to  use  the  firm's  name  in  continu* 
ing  the  business,  the  mere  facta  that  he  continued  the  business,  using  the 
same  sign,  same  business  cards,  and  same  form  of  bank  account^  and  drew 
checks  in  the  firm's  name^  and  employed  the  retiring  partner  as  a  salesman 
and  clerk,  at  an  agreed  monthly  compensation,  are  alone  insufficient  to 
warrant  the  inference  that  the  transfer  was  made  by  the' retiring  partner 
with  intent  to  defraud  creditors,  or  to  subject  the  property  to  levy  by  an 
execution  at  the  suit  of  an  individual  creditor  of  the  retiring  partner,  who 
became  such  creditor  subsequent  to  the  dissolution. 
(Before  HomiAN  and  Woodruff,  J.  J.) 

Heard,  April  10th;  decided,  April  28th,  1860. 
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Appeal  by  the  plaintiff  from  a  judgment  and  an  order  deny- 
ing a  motion  made  by  bim  for  a  new  trial.  The  action  iiraa 
tried  before  Bosworth,  Ch.  J.,  and  a  jury,  May  2,  1859.  It 
was  brought  to  recover  possession  of  personal  property  which 
the  plaintiff  claimed  to  own,  and  which  the  defendant,  as  Sher- 
iff, had  seized  on  an  execution  on  a  judgment  rendered  Decem- 
ber 20,  1856,  in  favor  of  Henry  Husmeyer  against  James  Gr. 
Hamill,  which  property  the  Sheriff  claimed  was  the  property  of 
James. 

Most  of  the  property  in  question  originally  belonged  to  the 
pluQtiff  and  James  G.  Hamill,  as  partners.  They  dissolved  Julj 
1,  1856,  the  plaintiff  taking  all  the  assets  and  agreeing  to  pay  all 
the  firm's  debts.  He  continued  the  business,  using  the  firm's 
name,  sign,  &c.,  and  employed  James  as  salesman,  &c.,  at  an 
agreed  sum  per  month.  The  other  facts  are  sufficiently  stated  in 
the  opinion  of  the  Court. 

C.  Patterson^  for  appellant. 

Insisted  that  the  verdict  was  contrary  to  dear  and  uncontra- 
dicted evidence ;  that  no  question  of  fraud  was  raised  by  the 
pleadings,  and  no  evidence  of  firaud  was  given  on  the  trial ;  and 
that  it  necessarily  followed  that  the  jury  erred. 

A.  J.  Vanderpod,  for  respondent. 

L  There  are  no  exceptions  to  the  rulings,  nor  to  the  chai^ 
of  the  Court.  The  charge  is  not  given.  We,  therefore,  are 
bound  to  intend  that  the  case  was  fairly  submitted  to  the  jury. 

II.  The  verdict  in  this  case  is  fully  justified  by  the  evidence, 
and  the  jury  gave  the  only  verdict  which  the  &cts  sanctioned. 
The  plaintiffs  own  testimony  not  only  wholly  failed  to  rebut  the 
presumption  declared  by  the  statute  as  consequent  upon  a  want 
<5f  change  of  possession,  but  also  showed  a  clear  case  of  frauda- 
lent  changing  of  the  legal  title  to  the  property,  as  against  the 
creditors  of  James  G.  Hamill,  the  judgment  debtor.  (2  B.  S., 
p.  136,  §5.) 

1.  Before  the  statute,  the  Judge  would  have  been  bound  to 
nonsuit    Now  it  is  peculiarly  a  question  for  the  jury. 

The  vendor  remained  in  as  complete  control  and  possession, 
according  to  nil  appearances,  as  he  had  ever  been,  and  the  parties 
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ezpresslj  stipulated  and  agreed  to  mainiain  these  false  pretenses, 
lest  creditors  should  suspect  that  there  had  been  a  change  of 
interest,  and  become  alarmed. 

2.  To  lull  creditors  into  security,  the  name  of  the  vendor  was, 
by  the  agreement,  to  continue  to  be  used,  as  formerly,  on  cards, 
signs,  and  for  business  purposes,  which  comprised  every  way  in 
which  notice  could  be  given.  The  judgment  debtor  would  be 
liable  for  all  debts  which  might  be  contracted. 

They  continued  to  do  business  in  the  same  name  as  before 
sale ;  sign  same ;  card  same.  Bank  account  continued  to  time 
of  trial  in  name  of  Hamill  &  Brother.  The  business  had  been 
established  by  the  judgment  debtor.  The  plaintiff  was  admitted 
as  a  partner  as  late  as  1855.  The  judgment  debtor  was  the  real 
man  in  the  concern.  There  was  no  evidence  that  the  plaintiff 
ever  contributed  a  dollar  to  the  capital. 

S.  The  only  witness  called  to  give  evidence  to  rebut  the  pre* 
sumption  of  fraud  was  the  plaintiff.  The  jury  had  a  right  to 
criticise  his  evidence  and  conduct  as  influenced  by  his  interest, 
and  give  to  it  such  weight  as  it  was  entitled  to. 

in.  The  Court  will  not,  even  in  actions  not  sounding  in  fhiud, 
set  aside  a  verdict,  unless  there  is  such  a  preponderance  of 
evidence  as  to  satisfy  the  Court  that  there  was  either  an  absolute 
mistake  on  the  part  of  the  jury,  or  that  they  acted  under  the 
influence  of  prejudice^  passion  or  corruption.  {Oohen  v.  DupanJty 
1  Sand.  S.  0.  R,  260.) 

1.  There  is  nothing  in  the  verdict  in  this  case  to  justify  a 
suspicion  that  the  jury  acted  under  either  of  the  above  influ- 
ences. 

2.  But  on  a  question  of  fraudulent  transfer,  such  as  was 
involved  in  this  case,  the  Court  will  not  set  aside  the  verdict  of 
the  jury  when  they  are  not  misdirected,  and  when  there  is 
evidence  on  both  sides,  come  from  what  source  it  may,  fraud 
being  a  question  peculiarly  within  the  province  of  the  jury. 
{Ward  V.  Certter,  8  Johns.,  271.) 

8.  The  plaintiffii^  counsel  at  the  trial  did  not  suggest  a  doubt 
but  that  the  question  was  one  upon  which  the  jury  should  be 
required  to  pass  their  verdict. 

IV.  The  verdict  is  proper  in  form  — the  levy  being  upon  part- 
nership property,  the  creditor  was  entitled  to  the  possession  of 
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the  properly,  for  the  purpose  of  selling  the  right,  tide,  and  inte- 
rest of  the  debtor.  {Dowa  y.  RubJi^  28  Barb.,  168,  187.) 
The  judgment  should  be  affirmed. 

By  the  Coubt — Hoffman,  J.  The  action  is  to  recover 
possession  of  personal  property.  The  defendant  justifies  the 
taking  and  detention,  and  demands  a  redelivery,  upon  the  groond 
of  a  judgment  and  execution  against  James  G-.  TTnTnin^  insisting 
that  die  goods  were  his  property. 

No  exceptions  were  taken  to  any  ruling,  or  the  charge  of  the 
Judge.  The  jury  found  a  verdict  for  the  defendant,  and  that 
the  value  of  the  property  was  five  hundred  dollars.  An  order 
was  made  denying  a  motion  for  a  new  trial.  Judgment  has  been 
entered,  and  appeals  taken  from  such  judgment  and  order. 

The  case  has  been  tried  upon  the  theory  that  the  goods  were 
those  of  James  G.  Hamill,  and  that  the  claim  and  possession  of 
the  plaintiff  was  a  cover. 

The  plaintiff  was  the  only  witness,  with  one  unimportant 
exception.  Upon  his  evidence  and  some  instruments  the  ve^ 
diet  has  been  founded. 

It  appears  that  in  1865  the  plaintiff  and  James  G.  Hamill  were 
in  partnership.  On  the  Ist  day  of  July,  1866,  they  dissolved,  and 
by  the  articles  of  dissolution,  the  plaintiff  took  the  whole  of  the 
property,  assuming  the  debts  and  liabilities  of  the  firm.  It  is 
stated  that  the  amount  of  property  was  equal,  or  nearly  equal, 
to  the  amount  of  the  debts.  It  was  then  stipulated,  in  order  that 
said  Henry  F.  Hamill  might  be  the  better  enabled  to  carry  on 
the  business,  and  discharge  the  debts  without  alarming  unneces* 
sarily  any  creditor  of  the  concern,  that  James  G.  Hamill  should 
allow  his  name  to  remain  on  the  cards  and  signs  of  any  business 
place  which  said  Henry  F.  Hamill  should  select,  and  allow  such 
other  use  of  his  name  for  business  purposes  as  said  Henrj  F. 
should  see  fit ;  the  use  of  his  name  being  considered  advantage- 
ous, as  he  had  been  engaged  in  the  business  previous  to  said 
Henry  F.  engaging  in  it,  and  from  his  extensive  acquaintance 
with  the  customers.  James  G.  Hamill  then  covenanted,  in  coo- 
sideration  of  the  premises,  and  his  earnest  desire  to  see  all  the 
debts  paid,  and  the  business  settled  up  satisfactorily,  that  he 
would  remain  as ademian,  clerk,  or  laborer,  for  one  year:  Heniy 
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F«  HamiU  paying  him  twenty  dollars  per  month,  and  ftirnishing 
his  board  and  lodging ;  which  Henry  F.  thereby  nndertook  and 
agreed  to  do. 

About  the  1st  of  July,  1856,  the  plaintiff  moved  £rom  the 
former  place  of  business  of  the  firm,  to  867  West  street.  The 
property  taken  by  the  defendant  had  all  been  property  of  the 
firm,  except  a  pile  of  iron,  purchased  since  the  dissolution.  The 
sign  over  the  door  at  the  place  of  business,  after  the  dissolution, 
was  Hamill  &  Brother ;  the  same  names  were  used  on  the  carts 
at  the  time  of  the  levy.  An  account  was  kept  at  the  bank  in 
the  name  of  Hamill  &  Brother,  and  the  plaintiff  continued  to 
sign  checks  in  such  name.  The  plaintiff  had  no  other  brother 
than  James. 

A  lease  had  been  taken  to  the  firm,  on  the  6th  of  June,  1856, 
for  the  property  in  West  street,  and  this  was  assigned  by  James 
to  the  plaintiff  on  the  12th  of  September,  1866. 

Another  lease,  of  what  appears  to  have  been  adjoining  pre- 
mises,  was  also  held  by  the  firm,  and  was  also  assignol  by  James 
to  the  plaintiff,  on  the  same  day. 

The  levy  was  made  on  the  11th  of  February,  1857 ;  the  judg- 
ment obtained  on  the  20th  of  December,  1866. 

This  is  the  substance  of  the  evidence  given  upon  the  trial 
Husmeyer,  the  plaintiff  in  the  action  against  James  G.  Hamill, 
deposed,  that  he  was  security  for  the  sheriff  in  the  suit,  before 
the  levy  was  made. 

The  question  was  not  raised  on  the  trial,  that  the  defendant 
was  not  in  a  position  to  question  the  bona  fides  of  the  transfer 
from  James  G.  Hamill  to  the  plaintiff. 

We  cannot  understand  how  it  was  possible  for  the  Jury,  upon 
this  uncontroverted  and  undlscredited  evidence,  to  find  the  ver- 
dict they  have  rendered.  That  the  property  originally  belonged 
to  the  firm  composed  of  James  and  the  plaintiff,  cannot  be  dis- 
puted ;  that  the  transfer  by  the  articles  of  dissolution  of  the  1st 
of  July,  1856,  was  no  way  invalid  on  its  face,  or  justifying 
any  inference  of  fraud  by  its  provisions,  seems  to  us  clear; 
that  the  possession  then  must  be  deemed  to  be  presumptively 
the  possession  of  the  plaintiff  under  his  purchase,  and  not  that 
of  the  firm,  seems  also  plain.  We  think  also  that  the  continu- 
ance of  the  name,  and  other  circumstances^  are  sttffidently 
Bpsw.— Vol.  VI.  68 
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explained,  and  at  least,  aie  wholly  insufficient  to  warrant  the 
oonclosion  of  fraud  in  ike  transactioD,  so  as  to  justify  the  result 
that  the  property  was  in  truth  the  property  of  James,  or  that  his 
interest  as  a  partner  remained  in  him  at  the  date  of  the  levy. 

We  think  there  must  be  a  new  trial  upon  payment  of  costs  of 
the  former  triaL    Costs  of  the  appeal  to  abide  the  event 

Ordered  accordingly. 


Fbancis  C.  Treadwsll,  Plaintiff;  i;.  Russell  Stsbbiks  and 

Abraham  Godwin,  Jr.,  Defendants. 

L  Where  two  notes  are  given  upon  a  single  consideration,  and  one  has  been 
put  in  suit  and  facts  directly  in  issue,  which,  if  true,  must  affect  both  notes 
alike,  are  established  by  verdict  and  judgment,  the  verdict  and  judgment 
are  evidence  of  those  facts  in  a  subsequent  suit  between  the  same  parties 
depending  upon  the  character  and  validity  of  the  other  note. 

2.  Hence,  when  the  maker  of  a  note  who  had  paid  it,  sued  the  indoraer  to 
recover  the  amount  as  money  paid  for  the  use  of  the  latter,  alleging  that 
that  note  and  another  were  made  by  him  for  a  q)ecial  purpose  by  request 
of  such  indorser  to  enable  the  latter  to  raise  money,  and  on  his  agreement 
to  pay  it  at  maturity,  and  on  the  trial,  the  plaintiff  has  given  evidence 
tending  to  show  that  the  two  notes  were  given  under  one  arrangement,  and 
upon  the  same  consideration,  it  is  competent  to  give  in  evidence  a  judgment 
record  in  a  suit  on  such  other  note,  brought  by  sjiich  indorser  against  sodi 
maker,  in  which  the  same  allegations  were  relied  upon  as  a  defense  and  Id 
prove  that  those  allegations  were  the  only  matters  contested  on  the  trial, 
and  that  such  indorser  had  a  verdict  thereon,  and  judgment  in  his  favor. 

3.  When  a  witness  has  been  examined  and  has  left  tlie  stand  and  the  trial 
has  proceeded,  whether  the  party  shall  be  permitted  to  recall  him  for  hirfter 
examination  to  the  same  matters,  rests  in  the  discretion  of  the  Judge  pre- 
siding at  the  trial 

(Before  HoFnuM  and  WoonauFv,  J.  J.) 

Heard,  November  18th,  1859;  decided,  May  12th,  186a 

Tms  action  was  brought  in  the  Supreme  Courts  of  July  Tenn, 
1846,  and  was  tried  on  the  2l8t  of  March,  1848,  before  Mr.  Jus- 
tice Edwards  of  that  Court,  by  whom  a  nonsuit  was  ordered 
at  the  trial.    The  plaintiff  made  a  case  whereon  to  move  for  a 
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new  trial,  and  in  that  stage  of  the  pioceedings,  the  action  was, 
with  others,  (pursuant  to  statute,)  transferred  to  this  Court,  and 
the  motion  brought  to  a  hearing  in  General  Term. 

The  declaration  (the  action  being  commenced  before  the  enact- 
ment  of  the  C!ode  of  Procedure)  was  for  money  paid,  laid  out 
and  expended  by  the  plaintiff  for  the  defendants,  with  the  other 
usual  money  counts.  The  defendant  Godwin  did  not  appear, 
and  whether  he  was  ^served  with  process  or  not^  the  case  does 
not  disclose.  The  defendant  Stebbins  interposed  the  plea  of  non- 
assumpsit  and  a  special  plea  of  payment ;  the  latter  plea  was 
traversed  by  the  plaintiff  by  replication. 

The  case  sought  by  the  plaintiff  to  be  established  was  this : 
That  the  defendants  agreed  with  the  plaintiff,  (in  consideration 
that  he  would  receive  one  Eobert  R  Taylor  into  copartnership,) 
that  they  would  advance  for  Taylor  $8,000,  as  his  share  of  the 
capital.  That  as  a  means  of  raising  the  money  wherewith  to 
make  such  advance,  the  defendants  requested  the  plaintiff  and 
he  consented  to  make  for  their  accommodation  his  two  notes  for 
$2,000  each,  payable  to  the  order  of  Godwin  and  indorsed  by 
the  defendants,  they  undertaking  to  procure  the  notes  to  be  dis- 
counted and  passed  to  the  plaintiff's  credit  at  the  Dry  Dock 
Bank,  of  which  Stebbins  was  a  Director,  and  to  pay  the  same  at 
maturity.  The  plaintiff  nevertheless  to  furnish  $1,000  on  ac- 
count thereoi^  so  as  to  leave  the  actual  advance  by  the  defendants, 
$3,000  as  agreed.  That  the  plaintiff,  in  money  and  notes,  fur- 
nished to  the  defendants  sach  $1,000.  That  one  of  such  notes 
for  $2,000  was  discounted  by  one  Peck;  and  afterwards  one 
Laing,  his  executor,  sued  the  defendant  Stebbins  thereon  as  in- 
dorser,  and  recovered  the  amount  thereof  from  him.  That  the 
other  note  was  discounted  at  the  Dry  Dock  Bank,  and  from  time 
to  time  renewed,  and  was  reduced,  by  $600  of  money  so  furnished 
by  the  plaintiff,  to  $1,500,  after  which  the  plaintiff  was  sued 
thereon,  by  the  bank,  as  maker,  and  was  compelled  to  pay,  and 
did,  on  or  shortly  after  the  6th  of  March,  1841,  pay  the  same 
with  interest  amounting  to  $1,647.66,  and  to  recover  the  money 
80  paid,  this  suit  was  brought  in  1846. 

The  plaintiff  gave  evidence  which  tended  (as  claimed  by  the 
plaintiff  to  show  an  admission  by  Stebbins  of  the  original  agree- 
ment by  the  defendants,  to  advance  $S,000  for  Taylor,  as  cnpi* 
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tal  in  his  oopartnerahip  with  the  plsdntiflf.    Also  that  a  note  for 
$2,000,  made  November  11th,  1833,  bj  the  plaintiff,  to  the  order 
of  Gkxlwin,  and  indorsed  by  the  defendants,  was  held  by  Peck  at 
his  decease,  and  passed  to  Laing  as  his  executor     A^Iao,  (by  a 
statement  of  Washburn,  cashier,)  that  another  note  for  $2,000^ 
dated  May  14th,  1833,  made  by  the  plaintiff  to  the  order  of 
Godwin,  and  indorsed  by  the  defendants,  was  discounted  at  the 
Dry  Dock  Bank,  and  the  proceeds  placed  to  the  credit  of  the 
plaintifE^  was  renewed  fiom  time  to  time,  to  one  dated  Janoaiy 
21st^  1864,  at  60  days,  reduced  by  payment  to  $1,600,  and  that 
Stebbins  was  during  the  same  period  a  Director  of  that  Bank, 
and  that  certain  two  notes  amounting  to  $600,  payable  to  order 
of  plaintiff!  were  discounted  for  Stebbins,  who  received  the  pro- 
ceed&     The  plaintiff  then  offered  to  read  in  evidence  the  record 
of  a  judgment  recovered  by  the  Bank  against  the  plaintiff  on  a 
note  for  $1,600,  made  by  him  to  the  order  of  Godwin  and  in- 
dorsed by  the  defendants,  dated  January  21st,  1854,  payable  60 
days  after  date.     This  was  objected  to  and  rejected  as  irrelevant, 
and  the  plaintiff  excepted.    The  plaintiff  then  proved  an  assign- 
ment by  the  Dry  Dock  Bank  to  Jedd  Fry,  of  a  judgment  re- 
covered against  the  plaintiff  for  $2,131.46,  damages  and  coste, 
November  8th|  1838,  and  the  payment  by  the  plaintiff  of 
$1,647^T,  thereon. 

The  plaintiff  then  offered  in  evidence  the  record  of  a  judg- 
ment in  a  suit  brought  by  the  defendant  Stebbins  against  the 
present  plaintiff  as  maker  of  the  note  for  $2,000,  dated  Novem- 
ber 11th,  1838,  payable  to  the  defendant's  order  which  had  been 
held  by  Peck,  and  by  Laing  his  executor  as  above  stated,  in 
which  suit  the  present  plaintiff  had  by  notice  annexed  to  his 
plea  set  up  as  a  defense,  that  that  note  was  made  for  the  accommo- 
dation of  these  defendants  under  their  agreement,  and  under  the 
circumstances  above  allied  by  the  plaintiff,  and  on  the  trial  of 
which  action  the  defendant  had  a  verdict  and  judgment  in  his 
favor. 

The  plaintiff  then  offered  to  prove  that  the  only  maiter  con- 
troverted on  the  trial  in  the  suit  of  Stdbins  v.  TVeadtoeUj  wis 
whether  the  note  then  in  suit,  made  by  Francis  C.  Treadwell  and 
payable  to  the  order  of  Abraham  Godwin,  Jr.,  six  months  after 
datef  for  $2,000,  and  dated  November  11th,  1838,  and  indorsed 
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by  said  Grodwin  and  by  Stebbins,  the  plaintiff  in  that  suit,  was 
made  for  the  purpose  of  enabling  Gk)dwin  &  Stebbins  to  raise 
the  sum  of  $2,000,  as  part  of  the  sum  of  $3,000,  which  they  had 
agreed  to  furnish  to  Bobert  B.  Taylor  as  his  part  of  the  capital 
to  be  employed  in  the  baking  business  in  a  copartnership  be* 
tween  said  Treadwell  &  Taylor,  to  be  carried  on  under  the  name 
of  said  Treadwell,  in  the  dty  of  New  York,  and  whether  the 
said  note  was  made  at  the  instance  of  Stebbins  &  Godwin  for 
that  purpose,  and  to  follow  up  that  proof  with  evidence  that  the 
note  on  which  the  Dry  Dock  Bank  recovered  the  said  judgment 
assigned  to  Jedd  Fry,  and  on  which  the  plaintiff  had  made  the 
payments  to  which  Jedd  Fry  had  testified,  was  made  for  the  like 
purpose,  and  for  the  accommodation  of  Stebbins  &  Goodwin, 
except  as  to  the  sum  of  $1,000,  part  of  the  aggregate  amount  of 
the  two  original  notes  for  $2,000  each ;  that  Treadwell  by  the 
two  promissory  notes  referred  to  in  Washburn's  statement,  paid 
to  Stebbins  $500  of  the  said  aggregate  sum  of  $4,000,  and  also 
paid  to  the  Dry  Dock  Bank  $500  of  said  aggregate  sum  of 
$4,000,  on  one  of  the  renewals  of  said  note  for  $2,000  men- 
tioned in  Washburn's  statement. 

The  defendant's  counsel  objected  to  so  much  of  the  plaintiff's 
offer  as  related  to  the  matters  oontroverted  on  the  trial  in  the  suit 
of  StdbiTis  y.  TreadwelL  So  much  of  the  offer  as  was  objected 
to  was  overruled  by  the  Court,  and  the  plaintiff's  counsel 
excepted. 

The  plaintiff  then  proposed  to  recall  Laing,  a  witness  whom  he 
bad  already  examined,  in  order  to  inquire  if  his  recollection  had 
been  refreshed,  and  to  prove  further  admissions  of  Stebbins 
tending  to  show  that  the  note  which  was  discounted  at  the  Dry 
Dock  Bank,  was  made  under  the  arrangement  to  raise  money  to 
be  advanced  by  the  defendants  as  capital  for  Taylor. 

This  was  objected  to  on  the  ground  that  the  witness  had  al- 
ready been  examined  on  the  subject,  and  his  testimony  exhausted. 
The  objection  was  sustained,  and  the  plaintiff  excepted. 

The  plaintiff  having  rested,  the  defendant's  counsel  moved  for 
a  nonsuit  on  the  grounds, 

1st  That  the  plaintiiB^  on  the  face  of  the  note  is  primarily 
liable  to  pay,  unless  that  liability  is  removed  by  the  testimony 
of  the  witness  Laing. 
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2d.  The  testimony  of  Laing  does  not  identify  the  note  in 
question.  He  speaks  of  a  $2,000  note,  whereas  the  note  in 
question  is  for  $1,600 ;  and 

8d.  That  this  suit  is  brought  against  Stebbins  &  Godwin 
joihtiy,  and  a  joint  liability  must  be  proved,  and  that  whatevar 
may  be  the  force  or  effect  of  the  admissions  of  Stebbins  to  Laing, 
the  defendant  Godwin  cannot  be  affected  by  such  admissioDS, 
and  there  is  no  testimony  in  the  case  as  against  the  defendant 
Gkxlwin. 

The  motion  for  a  nonsuit  was  granted  by  tiie  Court,  and  the 
plaintiff's  counsel  excepted. 

Jashtia  M,  Van  Chtt,  for  the  plainti£ 

I.  The  substantial  ground  on  which  the  plaintiff  was  nonsuited, 
was  his  alleged  failure  to  identify  the  note  (and  judgment  upon 
it)  on  which  he  had  made  tiie  payments,  with  either  of  the 
$2,000  notes  made  on  account  of  Taylor's  contribution  to  capital. 

That  identification  was  complete. 

1.  Stebbins  and  Godwin  were  to  furnish  the  capital 

2.  It  was  contributed  through  two  $2,000  notes,  made  by 
plaintiff  and  indorsed  by  them. 

8.  One  of  those  two  notes  (dated  11th  November,  1888,  and 
held  by  the  estate  of  Mathew  Peck,)  was  paid  by  Stebbins. 

4.  The  other  of  those  two  notes  was  discounted  by  the  Dry 
Dock  Bank,  of  which  Stebbins  was  a  Director,  and  the  proceeds 
passed  to  the  credit  of  the  plaintiff.  This  application  of  the  pro- 
ceeds (unexplained)  decisively  characterizes  the  transaction  and 
identifies  the  note. 

6.  Two  $2,000  notes,  indorsed  by  Stebbins  and  Godwin,  beng 
shown,  they  must  be  presumed  to  be  the  two  notes  in  question, 
until  some  other  $2,000  note  is  proved.  But  no  other  $2,000 
note  is  proved ;  and  no  evidence  is  given,  to  repel  the  presump- 
tion, that  the  notes  were  given  for  the  purposes  stated  to  the 
witness  Laing,  and  disclosed  by  the  notice  of  special  matter  in 
the  successful  defense  to  the  suit  by  Stebbins  on  the  $2,000  notft 
paid  by  him. 

Upon  the  naked  &cts  proved,  and  offered  to  be  proved,  no 
jury  could  find  that  any  other  $i2  000  note  had  ever  been  made 
or  indorsed  by  the  defendants. 
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n.  Upon  the  &ctB  so  proved,  and  offered  to  be  proved,  Steb- 
bins'  liability  wqs  elear.  All  evidence  offered  to  show  such  &ct8 
was  competent,  and  all  the  exceptions  to  its  exclusion  were  well 
taken.  The  exclusion  was  for  irrelevancj,  and  the  evidence  was 
all  relevant 

The  nonsuit  should  be  set  aside,  and  a  new  trial  granted. 

IVederick  A.  Lane,  for  the  defendants. 

L  The  judgment  recovered  by  the  Dry  Dock  Bank  against 
plaintiff  was  not  competent  nor  relevant,  and  was  properly  ex- 
cluded. 

1.  The  general  rule  is,  that  the  verdict  must  be  between  the 
same  parties,  or  those  claiming  under  them.  {Lawrence  v.  Bunt, 
10  Wend.,  80 ;  Jackson  v.  Wood,  8  id.,  86 ;  Duchess  of  Kingston's 
Case,  20  How.  St.  TrL,  578 ;  Phillipps  on  Evidence,  4th  Am. 
ed.,  p.  17,  vol.  2 ;  Dah  v.  BoseveU,  1  Paige,  85.) 

n.  The  judgment  in  the  suit  of  Stebbins,  the  defendant^ 
against  the  plaintiff,  was  incompetent  and  irrelevant,  and  was 
properly  excluded. 

1.  See  cases  cited  above. 

2.  A  verdict  and  a  judgment  are  not  evidence,  unless  it  be  on 
the  same  point  {Mayhee  v.  Avery,  18  John.,  862.) 

8.  The  judgment  could  not  be  offered  in  evidence,  unless  the 
subject-matter  of  this  suit  was  directly  in  issue  in  the  former 
suit^  and  the  verdict  necessarily  involved  a  determination  of  the 
lights  of  the  parties  upon  the  particular  subject-matter  of  this 
controversy.  (Cases  cited  above;  Manny  v.  Harris,  2  John.,  24; 
Ihmckd  V.  WiUs,  1  Kern.,  420.) 

III.  The  question  put  to  the  witness  Dikeman,  and  the  evi« 
dence  offered  tp  be  given  in  connection  theiewitfa,  were  properly 
excluded. 

1.  The  best  evidence  must  always  be  given.  The  record  is 
the  best  "  A  writing  would  be  better  than  a  parol  contract^  a 
deed  better  than  either,  and  a  record  better  than  alL"  (Phillipps 
on  B v.,  4th  Am.  ed.,  pp.  567, 681,  vol.  1 ;  Ingram  v.  HaU,  1  Hayw., 

198,  206 ;  Cooper  v.  Watsm,  10  Wend.,  202 ;  TTcJft  v.  Alexander, 
7  id.,  281.) 

lY.  The  question,  what  was  the  issue  in  the  suit  of  Stebbins 
V.  Treadwell,  was  properly  rejected,  (Cases  cited  under  last  point) 
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y.  The  offer  of  evidence  made  by  plaintiff's  oounael  was  pro- 
perly excluded  by  the  Coort^  so  far  as  the  same  related  U>  the 
matters  controverted  on  the  trial  in  the  suit  of  JStebbma  v.  TVaod- 
well  (Cases  cited  under  all  above  points.) 

YL  The  Court  properly  excluded  the  offer  to  reexamine  the 
witness  IJaing,  inasmuch  as  it  was  an  o&r  to  examine  him  anew 
to  matters  theretofore  inquired  o^  and  the  witness  had  already 
been  exhausted. 

The  motion  for  a  nonsuit  was  properly  granted,  and  the  bill 
of  exceptions  should  not  be  sustained. 

Bt  the  Coubt — Woodruff,  J.  To  entitle  the  plaintiff  to 
recover,  he  was  bound  to  prove  that  it  was  the  duty  of  the 
defendants  to  pay,  for  his  exoneration,  a  note  which  was  dated 
January  21, 1884,  made  by  the  plaintiff  payable  to  the  order  of 
the  defendant  Godwin,  and  indorsed  by  him  and  by  the  defend- 
ant Stebbins. 

The  declaration  contained  nothing  but  the  usual  money  counts 
in  use  under  our  former  system  of  practice ;  and  the  ground,  and 
sole  ground,  on  which  the  plaintiff  claimed  to  recover  was  that 
the  defendants  were  bound  to  take  up  that  note  for  $1,600,  and 
indemnify  him  against  the  same,  and,  not  having  done  so,  the 
plaintiff,  who  had  paid  the  same,  was  entitled  to  recover  the 
iEonount  thereof  with  interest,  as  for  so  much  money  paid  to  the 
use  of  the  defendants. 

It  is  obvious  that  the  very  face  of  the  note  is  evidence  that  the 
plaintiff,  and  not  the  defendants,  was  bound  to  pay  the  note. 

The  plaintiff^  therefore,  before  he  could  ask  to  have  his  case 
submitted  to  the  jury,  was  bound  to  give  evidence  which  ove^ 
came  the  presumption  arising  from  the  plaintiffs  own  signatora 
and  promise,  and  establish,  with  reasonable  certainty,  or,  atkast, 
probability,  that  the  defendants  were  bound  to  pay  it 

To  this  end  he  showed  that  it  was  one,  and  the  last,  of  a  series 
of  renewals  of  a  note  for  $2,000,  dated  May  14, 18S3,  made  by 
himself  payable  to  the  order  of  the  said  defendant  Godwin  at 
sixty  days,  and  indorsed  by  Godwin  and  by  Stebbins,  upon 
which,  on  or  prior  to  the  19th  of  November,  18S3,  $500  was 
paid;  which  note  was  discounted  at  the  Dry  Dock  Bank,  in 
which  the  defendant  Stebbins  was  a  Director,  and  the  proceeds 
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of  which,  when  so  diaooanted,  were  plaoed  to  the  credit  of  the 
plainiifEl 

The  &ct  of  the  soooeflsiYe  renewals  bj  the  parties,  eoapled 
with  the  fiict  that  the  plaintiff  received  the  proceeds  of  the  dis- 
oonnt,  was,  we  think,  sufficient  to  alter  somewhat  the  presump- 
tion arising  from  the  &ce  of  the  note  that  the  money  was  due 
thereon  to  the  payee,  but  not  to  show,  in  any  degree,  that  the 
plaintiff  was  not  bound  to  pay  it  On  the  contrary,  the 
transaction  indicated  that  Qodwin  and  Stebbins  had  indorsed 
the  note  for  his  accommodation  and  benefit,  and  that  he,  receiv* 
ing  the  proceeds  on  the  discount  thereof,  was  bound  to  pay  it^ 
not  only  in  discharge  of  his  own  liability,  but  for  their  protection 
and  exoneration. 

The  plaintiff  in  further  proof  of  the  case  he  desired  to  establish, 
produced  another  note,  dated  November  11, 188S,  for  $2,000, 
made  by  the  plaintiff  payable  to  the  order  of  Godwin  and  indorsed 
by  the  defendants  Gkxlwin  and  Stebbins,  and  proved  thai,  in  the 
years  1884  and  1886,  Stebbins  was  called  upon,  as  indorser,  to 
pay  this  last-mentioned  note  to  the  then  holder  thereof;  that,  in 
the  conversations  then  had,  the  defendant ''  Stebbins  said  that  he 
and  Mr.  Godwin  were  to  supply  $8,000  as  Mr.  Taylor's  part  of 
the  capital  in  the  partnership  with  Mr.  Treadwell.  He  observed 
that,  if  he  paid  this  note  for  $2,000,  in  addition  to  another  note 
toft  $2,000,  he  would  have  advanced  $1,000  more  than  he  was  to 
advance." 

This  conversation  tended,  unquestionably,  to  prove  that  at 
some  time  prior  to  the  date  of  such  conversation,  the  defbndantSi 
Stebbins  and  Godwin,  had  agreed  to  advance  for  Mr.  Taylor  the 
sum  of  $8,000,  to  be  contributed  as  his  part  of  the  capital  in  a 
copartnership  with  the  present  plaintiff —  but  when  or  how  it 
was  to  be  contributed — when  the  partnership  was  formed — or 
whether  the  partnership  still  continued — it  was  not  shown.  Nor 
did  the  conversation  sufficiently  show,  that  indorsing  the  note 
now  in  soit,  or  agreeing  to  pay  it  for  the  plaintiff  was  the  mode 
in  which  the  advance  was  agreed  to  be  made,  while  all  the 
oiher  dreumstances  indicated  the  contrary.  If  this  note  was 
made  and  indorsed  as  a  means  of  raising  that  capital,  the  defend* 
Bnts  should  have  been  the  makers  instead  of  indorsers  of  the 
notb 
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The  defendants  may  have  made  the  agreement  testified  to,  and 
may  be  liable  if  they  have  not  performed  it,  but  proof  of  Bnch 
liability  did  not  warrant  any  finding  that  they  agreed  to  take 
np  or  pay  the  plaintiff's  individual  note.  Nor  can  the  conversa- 
tion be  construed  into  an  admission  that  the  defendants  ever 
agreed  to  pay  the  plaintiff's  notes  to  any  amount. 

Nor  is  it  apparent  how  paying  the  plaintiff's  note,  the  proceeds 
of  which  he  had  received  individually,  would,  upon  any  &ctB 
proved  by  the  plaintiff  have  been  performance  of  an  agreement 
to  contribute  capital  to  a  copartnership  between  Treadwell  & 
Taylor. 

Upon  the  evidence  given  and  received  at  the  trial,  we  think 
there  was  nothing  which  would  have  sustained  a  verdict  that  the 
original  note  dated  May  14th,  18SS,  for  $2,000,  or  the  renewal 
thereof  dated  Januaiy  21,  1834,  for  $1,500,  was  a  note  which 
the  defendants  had  agreed  to  pay. 

But  the  plaintiff^  on  the  trial  in  further  support  of  his  claim, 
produced  a  judgment  record  in  a  suit  upon  the  $2,000  note  men- 
tioned by  the  witness  with  whom  the  conversation  above  stated 
was  had.  That  note,  after  such  conversation,  came  to  the  hands 
of  the  defendant,  Stebbins,  (presumptively  by  his  taking  it  up 
in  discharge  of  his  liability  to  the  holder  as  the  indorser  thereof 
and  he,  Stebbins,  brought  his  action  thereon  against  the  present 
plaintiff,  as  maker.  The  suit  was  defended  on  the  ground  that 
the  said  note  was  made  by  the  plaintiff,  Treadwell,  at  the  request 
6f  the  defendants,  Stebbins  and  Godwin,  to  enable  them  to  raise 
a  part  of  the  sum  of  $3,000  which  they  had  promised  and  agreed 
to  furnish  to  the  said  Taylor,  then  a  partner  with  the  plaintiff^ 
transacting  business  under  the  firm  name  of  "  Francis  C.  Dread- 
iveU^^^  to  be  used  and  employed  as  a  part  of  the  capital  in  the 
said  business ;  and  that  the  defendants,  Stebbiss  and  Grodwin, 
agreed  that  they  would  pay  tiie  said  note  to  the  holder  thereof 
when  it  should  become  due.  The  plaintiff  offered  this  record  in 
evidence,  and  offered  to  prove  that  the  only  matter  controverted 
on  the  trial  of  that  action  was  the  matter  so  set  up  as  a  defense. 
The  record  showed  a  verdict  for  Treadwell,  and  a  judgment  in 
his  &vor  thereon. 
•  The  record  and  this  further  evidence  was  rejected. 
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Now  unless  there  was  some  proof  warranting  an  inference  that 
the  note  given  in  May,  1888,  was  given  upon  the  same  conside- 
ration as  the  note  given  in  November,  1888,  proof  that  the  lat* 
ter  was  an  accommodation  note  made  by  the  defendants'  request^ 
and  to  enable  them  to  raise  money,  would  not  alone  show  that 
the  note  given  in  May  was  an  accommodation  note  also.  And 
yet  if  there  were  circumstances  tending  at  all  to  prove  such  an 
identity,  the  proof  relating  to  the  November  note  might  tend  to 
destroy  any  supposed  improbability,  arising  from  the  order  of 
names  upon  the  note,  that  such  an  agreement  was  made,  and 
included  the  May  note. 

The  record  and  the  evidence  offered  in  connection  therewith 
would  have  established  the  material  fact  that  there  was  an  agree- 
ment by  the  defendants  to  advance  $8,000  to  Taylor,  to  be  used 
as  capital  by  the  firm  mentioned.  And  that  a  part  of  such 
advance  was  raised  by  the  making,  by  Treadwell  at  their  request^* 
of  a  $2,000  note  which  was  used  to  enable  them  to  raise  the 
money.  And  if  there  was  evidence,  though  slight,  tending  to 
show,  that  the  previous  note  was  made  for  the  same  purpose,  the 
record  and  the  testimony  offered  in  connection  therewith  should 
have  been  received. 

Where  two  notes  are  given  upon  a  single  consideration,  and 
one  has  been  put  in  suit  and  tactB  directly  in  issue,  which  if  true 
must  affect  both  notes  alike,  are  established  by  verdict  and  judg- 
ment^ the  verdict  and  judgment  are  evidence  of  those  facts  in  a 
suit  between  the  same  parties  on  the  other  note.  {Gardner  v. 
Buckbee^  8  Cow.,  120 ;  BuH  v.  Stemburgh,  4  id.,  659.) 

If  therefore  this  evidence  had  been  received,  the  only  inquiry 
would  have  been.  Was  the  May  note  given  upon  the  same  con- 
sideration in  whole  or  in  part?  And  has  the  plaintiff  paid  or 
provided  for  the  one-half  part  as  to  which  there  is  no  pretense, 
that  it  was  not  made  for  his  own  benefit 

While  we  feel  that  the  testimony  is  slight,  we  think  that  upon 
the  reception  of  the  evidence,  which,  as  above  suggested,  was  in 
its  nature  relevant  and  competent,  the  plaintiff  would  have  been 
entit]fid  to  submit  the  question  to  the  jury.  The  conversation 
with  the  witness  Laing  may  be  understood  as  fidrljr  importiug, 
that  the  defendants  were  to  supply  the  $8,000,  and  Uiat  the 
advance  they  were  to  make  had  some  connection  with  two 
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BQtes,  each  for  $2,000,  and  that  the  advance  had  not  then  been 
made,  and  that  Stebbins'  hesitation,  in  regard  to  paying  the  note 
presented  to  him,  was  because  he  did  not  wish  to  pay  $2,000, 
and  remain  liable  for  another  amount  greater  than  he  had  agreed 
to  advance.  The  conversation  indicates  that  in  the  mind  of  Mr. 
Stebbins  a  payment  of  the  $2,000  note  would  have  been  equiva- 
lent to  an  advance  of  $2,000,  towards  the  $3^000  which  he  was 
to  advance.  It  is  true  that  standing  alone  it  does  not  show  that 
the  advance  was  agreed  to  be  made  by  paying  the  sum  specified 
upon  the  notes  of  the  plaintiff  but  in  connection  with  the  rejected 
evidence,  which  showed  that  one  of  the  notes  was  in  fact  made 
as  a  means  of  raising  so  much  of  the  $3,000,  it  would  not  be 
against  evidence  to  infer  that  the  whole  $8,000  was  raised  in 
the  like  manner,  and  that  the  objection  which  at  the  time  of  the 
ecMiversation  existed  in  the  mind  of  Mr.  Stebbins,  was  obviated 
by  the  plaintiff  who  apparently  had  already  reduced  the  May 
note  to  $1,600,  and  afterwards  furnished  Stebbins  two  small 
notes,  amounting  to  another  $500,  which  were  paid  in  May, 
1864. 

We  cannot  say  that  these  proo&  are  conclusive,  or  that  it  can 
be  inferred  from  the  mere  fact  that  the  November  note  was  made 
for  the  defendants'  accommodation,  that  the  May  note  was  so 
made.  If  there  was  in  1834  or  1836,  or  at  any  time  after  the 
November  note  was  given,  any  other  note  outstanding  to  which 
the  conversation  may  have  related,  the  proof  seems  to  us  to  M 
entirely. 

But,  as  the  case  stands,  we  think  the  Judge  erred  in  rejecting 
the  evidence  offered,  because,  if  it  had  been  received  and  it  had 
established  what  it  was  proposed  to  prove,  the  doubt  of  the 
plaintiff's  right  and  of  the  defendants'  liability  would  have  made 
the  case  a  proper  one  for  the  jury  to  determine  upon  the  ques- 
tions of  £act. 

We  feel  the  force  of  the  suggestion  that  the  case  savors  strongly 
of  stalenesB,  and  that  the  drcumstanoes  seem  to  indicate  that  the 
claim  that  this  May  note  was  an  aocommodation  note  is  an  inge- 
nious expedient  to  effect  indirectly  a  recovery  under  an  agreement 
alleged  to  have  been  made  twenty-seven  years  ago,  and  moie 
than  thirteen  years  before  this  suit  was  brought,  wheQ  the  statute 
had  long  barred  any  action  thereon.    But  this  circumstancei  if  it 
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be  of  force,  maj  propexlj  be  addiessed  to  the  jury  in  connection 
with  the  other  &cts. 

The  propriety  of  suffering  the  plamtiff  to  lecall  his  witness 
after  he  had  been  once  examined,  is  to  be  determined  by  the 
Judge  at  the  triall  As  the  general  rule,  it  is  a  matter  resting  in 
his  discretion ;  and,  unless  it  be  quite  palpable  that  that  discretion 
was  unwisely  exercised,  and  injustice  has  been  done,  the  refusal 
of  the  Judge  to  permit  a  further  examination  would  not  furnish 
groxmd  for  ordering  a  new  trial.  It  may  sometimes  be  perceived 
by  the  Judge  that  the  discussions  in  the  progress  of  the  trial, 
after  the  party  has  examined  his  witness,  have  had  the  effect  of 
instructing  the  witness  as  to  the  very  point  and  pinch  of  the  case, 
and  have  informed  him  just  what  the  party  wishes  him  to  testify. 
This — and,  if  he  be  a  willing  witness,  other  circumstances  which 
may  be  quite  apparent  to  the  Judge  who  sees  the  witness  and  his 
manner  of  testifying — may  suggest  to  him  that  there  would  be 
great  danger  of  injustice  if  the  party  be  permitted  to  recall  him 
to  meet  an  exigency.  We  see  nothing  of  the  kind  on  this  trial ; 
and,  so  &r  as  appears  on  the  Case,  the  Judge  might  well  have 
suffered  the  witness,  Mr.  Laing,  to  be  recalled  and  examined 
further  by  the  plaintiff. 

It  is  farther  insisted  by  the  defendants  that,  as  this  action  is 
brought  against  the  defendants  upon  an  alleged  joint  liability,  that 
joint  liability  must  be  establish^  by  proof  that  is  competent  as 
against  the  defendant  Gbdwin ;  and  no  evidence  of  Stebbins'  ad- 
missions could  affect  him :  that  there  was,  therefore,  as  against 
Ghxiwin,  no  evidence  whatever  of  his  liability,  and,  of  course,  no 
joint  liability  was  proved,  and  the  nonsuit  should  be  sustained. 

As  the  action  was  brought  and  tried  before  the  Code  was 
enacted,  this  question  must  be  disposed  of  as  the  law  then  stood. 
The  defendants'  proposition,  however,  as  the  issue  was  presented, 
is  not  sound,  to  the  extent  claimed.  It  is  true  that  the  plaintiff 
was  bound  to  prove  a  joint  liability ;  and,  had  the  defendant 
Godwin  appeared  and  defended,  he  must  have  proved  it  by  evi- 
dence which  was  competent  proof  as  against  Godwin. 

But  when  one  of  two  joint  defendants  makes  default,  or  is  not 
served  with  process,  it  is  enough,  on  the  trial  of  the  issue  made 
by  the  other,  to  show,  by  evidence  good  as  to  the  latter,  that  he 
is  liable,  and  liable  jointly  with  his  co-defendant;  and  this  may 
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be  done  by  his  own  admission,  in  Court  or  out  of  Court  I^ 
therefore,  in  this  case,  the  plaintiff  had  shown,  by  the  admission 
of  the  defendant  Stebbins,  or  otherwise,  that  he  (Stebbins)  was 
liable  jointly  with  Godwin,. it  would  have  entitled  him  to  judg- 
ment, although  the  evidence  was  such  as  would  not,  as  against 
Gkxlwin,  (had  he  defended,)  have  been  competent  to  show  that 
he  was  liable  at  all.  {HaUiday  y.  McDougaU^  22  Wend.,  264 ; 
Douming  y.  Mann,  8  E.  D.  Smith,  86.) 
A  new  trial  must  be  ordered ;  oosts  to  abide  the  event 


BoBSBT  Gh.  BoNXSTEEL,  Plaintiff  and  Appellanti  v.  The  Matob, 
te.,  OF  THE  City  of  New  York,  Defendants  and  Respondents.' 

1.  When,  in  aooordance  with  the  proviaioDB  of  the  charter  of  the  city  of  New 
York,  the  Street  Gommisgioner,  as  the  head  of  one  of  the  departments,  baa 
issued  and  published  a  notice  containing  specifications  of  work  to  be  done 
for  the  Corporation,  directed  to  be  done  by  ordinance  of  the  Common 
Council,  and  inviting  proposals  or  bids  therefor  fit>m  oontractora,  and  the 
proposal  of  the  lowest  bidder  is  accepted  and  the  contract  awarded  to  him, 
and  such  notice,  specifications,  offer  and  award  are  bj  the  Common  Coondl 
duly  approTed  and  confirmed,  the  Street  Commissioner  has  no  power  to 
bind  the  city  by  executing  a  contract  with  the  bidder,  differing  in  any 
material  particulars  from  the  specifications,  in  reference  to  which  the  offer 
or  bid,  and  the  award  and  confirmation  were  made,  and  such  a  contract  is 
Toid  as  against  the  city. 

%  Where  the  contract  which  is  executed,  in  general  terms  binds  the  bidder 
to  perform  the  work  according  to  the  q>ecifications,  the  work  wiU  be 
deemed  done  under  the  contract,  unless  other  terms  of  the  contract  are 
clearly  inconsistent  with  such  specifications. 

8.  If  the  contract  which  is  so  executed  be  void  for  such  inconsistency  and 
want  of  authority  to  depart  from  the  specifications,  the  bidder  will  never- 
theless be  bound  to  perform  the  work  according  to  his  offer  and  the  speci- 
fications in  reference  to  which  it  is  made ;  the  notice  inviting  offers,  the 
bidder's  offer,  the  award,  and  the  approval  and  confirmation  thereof  in  socb 
case,  constitute  the  actual  contract  between  the  parlies. 


>  Afflnned  in  tlM  Coart  of  Appeali,  9S  N.  T.  B.,  les. 
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4  If  a  contractiiig  party  intentLonaUy  violates  his  contract^  and  refuses 
to  perform  it,  by  departing  from  its  provisions  in  a  material  particular,  he 
cannot  recover  anything,  not  even  the  value  of  his  work,  although  the 
work  he  performs  is  valuable  and  beneficial  to  the  other  party. 

5.  A  party  contracting  to  perform  work  according  to  specifications  agreed 
upon,  is  not  at  liberty  to  depart  therefrom  in  materiid  particulars,  as  his 
interest  may  prompt^  and  then  claim  to  be  paid,  as  upon  a  quantum  meniitf 
the  value  of  his  work,  on  the  ground  that  his  work  is  beneficial  or  valuable 
to  the  other  party. 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  April  16th;  decided,  May  12th,  1860. 

Appeal  from  a  judgment  for  the  defendants  on  the  report 
of  Henry  J.  Scudder,  Esq.,  as  Beferee,  who,  on  the  trial  of  the 
action,  dismissed  the  plaintiff's  complaint 

The  action  was  brought  to  recover  the  amount  alleged  to  be 
due  by  the  defendants  for  work  done  by  Philip  J.  Bonesteel,  in 
regulating  and  grading  Seventieth  street,  under  an  alleged  con- 
tract between  the  defendants  and  one  Nicholas  McDonald,  whi(di 
contract  was,  with  the  consent  of  the  defendants,  assigned  to  the 
said  Philip  J.  Bonesteel,  by  whom  the  work  was  done,  so  £Eir  as 
the  contract  was  performed.  After  the  alleged  performance  of 
the  contract,  Philip  J.  Bonesteel  assigned  to  the  present  plaintiff 
his  claim  to  the  money  alleged  to  be  payable  by  the  defendants. 
No  question  arose  on  the  pleadings  which  does  not  sufficiently 
appear  in  the  following  statement  of  the  hcta : 

On  the  10th  June,  1851,  the  defendants,  in  common  council 
convened,  duly  passed  the  following  resolution  and  ordinance : 

''  Bssolvedy  That  Seventieth  street,  firom  the  Tenth  avenue  to 
the  Hudson  river,  be  regulated  and  graded  under  the  direction 
of  the  Street  Commissioner,  and  that  the  accompanying  ordinance 
therefor  be  adopted. 

^^Be  it  ordained  hy  the  Mayor^  Aldermen  and  Commonalty  of  the 
city  of  New  Yorkj  in  Cbmmon  Council  convened,  that  Seventieth 
streelj  firom  Tenth  avenue  to  the  Hudson  river,  he  regulated  and 
graded^  under  such  directions  as  shall  he  given  hy  the  Street  Commis' 
maner  and  one  of  the  Ciiy  Surveyors. 

"And  whereas,  the  said  Mayor,  Aldermen  and  Ck>mmonalty 
deem  it  necessary,  for  the  more  speedy  execution  of  the  said 
ordinance,  to  cause  the  work  necessary  for  the  purpose  above 
specified,  to  be  executed  and  done  at  their  own  expense  on 
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account  of  the  persons  respectively  upon  whom  the  same  might 
be  assessed:  Therefore  be  it  further  ordained,  that  Samuel 
H.  ,  Thomas  Nicholson,  and  Isaac  W.  Smith  be  and  they 

are  hereby  appointed  assessors,  to  make  a  just  and  equitabk 
assessment  of  the  expense  of  conforming  to  the  provisions  of 
this  ordinance,  among  the  owners  or  occupants  of  idl  houses  and 
lots  intended  to  be  benefited  thereby,  in  proportion,  as  nearly  as 
may  be,  to  the  advantages  which  eadimay  be  deemed  to  acquire." 
On  or  about  the  14th  of  August^  1861,  John  T.  Dodge,  then 
Street  Commissioner,  the  proper  officer  for  that  purpose,  in 
obedience  to  the  said  resolution  and  ordinance,  issued  and  pub- 
lished a  notice  containing  specifications  of  the  work  proposed  to 
be  done  with  a  surveyor's  estimate  of  the  probable  amount  of 
work,  (or  yards  of  excavation,  &a,)  and  inviting  proposals  from 
parties  desiring  to  undertake  the  work,  and  the  price  or  estimate 
of  the  amount  or  rate  at  which  they  would  perform  it  The 
material  parts  of  such  notice  and  specifications  and  estimate  so 
published,  are  as  follows : 

"  STREET  DEPARTMENT, 

''No.  4  HaU of  Becards. 
"To  CoirrRAGTOB& 

"  Sealed  proposals  will  be  received  at  the  Street  Commissioner's 
office  until  Friday,  August  27th,  1862,  at  12  o'clock  M.,  to  regu- 
late and  grade  Seventieth  street  from  Tenth  avenue  to  Hudson 
river. 

The  street  is  to  be  regulated  and  graded  in  conformity  to  the 
Commissioner's  grade,  as  shown  on  the  profile  in  the  Street  Com- 
missioner's  office ;  and  the  carriageway  and  sidewalks  properly 
shaped.  The  earth  required  to  be  excavated  is  to  be  used  in 
regulating  the  street,  and  to  be  paid  for  only  as  excavation.  The 
rock  is  to  be  excavated  one  foot  below  the  finishing  grade,  and 
deposited  on  the  street  and  in  the  river  in  continuation  of  the 
street,  as  the  Surveyor  directs,  and  to  be  paid  for  only  as  excava- 
tion. No  boulders  to  be  allowed  for  as  rock.  Stone  culverts^ 
three  feet  wide,  by  four  feet  high  inside,  to  be  built  where  di- 
rected. 

''  All  the  work  and  materials  to  be  under  the  direction  and 
superintendence  of  the  Surveyor,  and  such  other  person  as  naaj 
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be  appointed  by  the  Street  GommiBsioner  to  inspect  the  same ; 
and  any  materials  famished  or  any  work  done  not  satisfactory 
to  either  of  them  shall  be  immediately  removed,  and  other  work 
done  and  materials  famished  satisfiustory  to  them. 

^*  Estimators  will  state  in  their  estimates  the  prices  for  the  fol- 
lowing work  and  materials,  as  before  mentioned :  For  ezcayating 
and  removing  earth,  per  cubic  yard ;  for  excavating  and  remov* 
ing  rock,  per  cubic  yard ;  itnd  for  famishing  materials  and  build- 
ing stone  culverts,  per  lineal  foot;  also,  the  time  required  to 
complete  the  work. 

'*  The  Sorveyor's  estimate  of  the  probable  amount  of  work  by 
which  the  bids  will  be  tested,  is  as  follows:  19,000  cubic  yards 
of  rock  excavation,  6,000  cubic  yards  of  earth  excavation,  and 
80  lineal  fiset  of  stone  culvert     ♦**♦*♦♦♦« 

'*  Inasmuch  as  great  latitude  has  heretofore  been  allowed  in  the 
falfillment  of  contracts,  notwithstanding  clearly  written  stipula- 
tions to  the  contrary,  signed  hf  contractors,  it  is  thought  well  to 
give  express  notice  that,  hereafter,  contractors  will  be  required 
to  conform  to  the  very  letter  of  the  spedflcations  on  any  work 
which  they  may  undertake  Contractors,  therefore,  will  bear  in 
mind  that  former  precedents  will  not  be  received  as  an  excuse ; 
and  that  any  work  or  materials  not  strictly  in  accordance  with 
the  specifications  of  their  contract  will  be  positively  rejected. 

"Work  or  materials  not  specified,  and  price  fixed  on  in  the 
contract,  will  not  be  allowed  for. 

"  Payment  to  be  made  on  the  confirmation  of  the  assessment" 

This  notice  and  specification  also  stated  that  a  strict  compliance 
wiih  the  ordinances  concerning  "  contracts  for  supplies  and  work 
done  for  the  Corporation,''  will  be  observed  and  required  in  all 

The  said  notice  and  estimate  of  work,  and  the  specifications 
therein,  being  seen  by  Nicholas  McDonald,  he,  in  response  thereto, 
(and  among  other  persons  desiring  to  perform  the  work,)  pre- 
sented his  proposal,  or  bid,  to  the  Street  Commissioner,  offering 
to  do  the  work.  His  proposal  and  estimate  was  as  follows ;  and 
it  was  accompanied  by  an  affidavit  and  an  instrument  of  agree- 
ment to  become  surety  for  him,  which  was  signed  by  the  before 
mentioned  Philip  J.  Bonesteel,  annexed  thereto : 
Bosw.— Vol.  VI.  10 
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^^SMmate  for  Eegulaiing  and  Orading  SeventieA  street^  from  Tenth 

avenue  to  Hudson  river, 

'"  Dated  August  27th,  1852. 

"  Made  by  N.  McDonald,  of  the  city  of  New  York,  Seventy- 
first  street :  I  do  declare  that  I  am  the  only  person  interested  in 
this  estimate,  and  that  no  other  person  than  herein  named  has 
any  interest  in  this  estimate,  or  in  the  contract  proposed  to  be 
taken. 

''  2.  I  further  declare,  that  this  estimate  is  made  without  any 
connection  with  any  other  person  or  persons  making  an  estimate 
for  the  same  work ;  and  is  in  all  respects  £sdr  and  without  oollu- 
BLon  or  firaud. 

"  8.  I  further  declare,  that  no  member  of  the  Common  Coun- 
cil, head  of  a  department,  chief  of  bureau,  deputy  thereof,  or 
clerk  therein,  or  any  other  officer  of  the  Corporation  of  the  dty 
of  New  York,  is  directly  or  indirectly  interested  therein,  or  in 
the  supplies  or  works  to  which  it  relates,  or  in  any  portion  of  the 
profits  thereof. 

"  4.  I  refer  to  the  estimate  and  specification  as  forming  part 
of  this  estimate,  issued  by  the  Street  Commissioner  for  estimates 
in  relation  to  this  contract,  dated  August  14th,  1862,  and  signed 
by  him. 

"For  excavating  earth,  per  cubic  yard, 12^  oents. 

For        «         rock,    «      "        "     62*     « 

For  culverts,  per  running  foot, 90       " 

"  City  and  County  of  New  York,  ss : 

'^  Nicholas  McDonald,  being  duly  sworn,  says :  That  the  aevenJ 

matters  stated  in  the  annexed  estimate  are  in  all  respects  true. 

"  Nicholas  McDoif ald. 
^'  Sworn  and  subscribed  to,  this 

27th  day  of  August,  1862, 

"  M  G.  Hart, 

"  Ommr.  of  Deeds:' 

"  In  consideration  of  the  premises,  and  of  one  dollar  to  us 
paid,  we,  the  undersigned,  consent  and  agree,  that  if  the  oontcact 
mentioned  in  the  annexed  estimate  be  awarded  to  the  person  or 
persons  making  the  estimate,  they  will  become  bound  as  sureties 
for  its  fidthf ul  performance,  and  that  if  the  said  person  or  per- 
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BODS  shall  omit  or  lefbse  to  execate  the  said  contract^  if  so 
awarded,  we  will  pay  to  the  Mayor,  Aldermen,  and  Commonalty 
of  the  city  of  New  York  any  difference  between  the  sum  to 
which  such  person  or  persons  would  be  entitled  upon  the  com- 
pletion of  sach  contract  and  that  which  the  said  Mayor,  Alder- 
men, and  Commonalty  may  be  obliged  to  pay  to  the  next  highest 
bidder,  to  whom  tke  contract  may  be  awiurded. 

"  Witness  our  hands  this  26th  day  of  August,  a.  d.,  1862. 

"  P.  J.  BONKSTBBL. 

"  J.  W.  Tripp. 
"  In  presence  of 

''  Charles  Holmes, 

"  Cbmmr.  of  Deeds:' 

The  said  Nicholas  McDonald  being  the  lowest  bidder,  the 
contract  was  awarded  to  him  as  required  by  the  ordinances  re- 
ferred to  in  the  Street  Commissioner's  said  specification.  .• 

Two  of  the  said  ordinances  are  as  follows : 

^^  §  498.  All  contracts  to  be  entered  into  on  the  part  of  the 
Corporation,  for  the  purpose  mentioned  in  the  last  section," 
(which  includes  work  to  be  done  for  the  Corporation,)  "must  be 
authorized  by  the  Conmion  Council ;  and  when  so  authorized, 
shall  be  made  by  the  department  under  whose  direction  the  sup- 
plies are  to  be  fomished,  or  the  work  performed,"  (excepting 
certain  contracts  not  relating  to  the  subject  now  in  question.) 

"  §  494.  No  contract  shall  be  made,  signed,  or  executed,  until 
proposals  therefor  have  been  advertised,  and  estimates  received 
and  decided  upon,  as  provided  by  the  ordinance  (except  when 
otherwise  provided  by  law);  nor  shall  any  contract  be  made, 
signed,  or  executed,  for  a  sum  exceeding  two  hundred  and 
fifty  dollars,  until  all  the  proposals,  estimates,  contracts,  and 
papers  relating  thereto  shall  have  been  laid  before  the  Common 
Council,  and  confirmed  by  them,  and  an  appropriation  made 
therefor." 

McDonald's  bid  or  proposals  and  estimate  and  papers  above 
mentioned  were  laid  before  the  Common  Council,  and  the  award 
to  McDonald  was  confirmed. 

Thereafter  the  Street  Commissioner  caused  to  be  prepared  an 
agreement,  whidi  was  executed  by  the  said  McDonald  on  his  part 
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and  by  the  Street  Commissioiier  on  behalf  of  the  defendants^  the 
parts  whereof  that  are  material  to  be  stated  are  as  follows: 

''This  agreement,  made  and  concluded  this  twenty-fiist daj 
of  October,  in  the  year  of  onr  Lord  one  thousand  eight  hundred 
and  fifty-two,  between  the  Mayor,  Aldermen,  and  Gommoiudty 
of  the  city  of  New  York,  by  their  Street  Commissioner,  John  T. 
Dodge,  of  the  first  part,  and  Nicholas  McDonald,  of  the  said  city, 
contractor,  of  the  second  part,  Witnesseth :  That  the  said  partj 
of  the  second  part  has  agreed,  and  does  hereby  agree,  under  the 
penalty  expressed  in  a  bond  bearing  even  date  herewith,  to 
furnish  all  the  materials  and  labor  to  regulate  and  grade  Seten- 
tieth  street  from  Tenth  avenue  to  Hudson  river,  according  to 
the  specification. 

"The  street  is  to  be  brought  to  the  grade-line  on  the  profile  in 
the  Street  Commissioner's  office.  The  sidewalks  to  be  regulated 
with  a  sufficient  rise  from  the  curb-grade,  and  the  carriageway 
to  be  ptoperly  shaped,  under  the  direction  of  the  Surveyor.  The 
contractor  to  excavate  the  portion  above  the  grade,  and  fill  it  into 
the  portion  below,  which  is  only  to  be  allowed  for  as  excavation, 
and  to  furnish  and  fill  in  surplus  earth;  the  rock  to  be  excavated 
two  feet  below  the  line  of  the  curb-stone  grade,  and  to  be  allowed 
for  as  excavation  only ;  no  boulders  to  be  measured  or  allowed 
for  as  rock ;  all  the  rock  excavated  by  the  contractor  to  belong 
to  him,  upon  his  furnishing  at  his  own  cost  an  equal  quantity  of 
eart^  and  filling  it  on  the  street  where  required. 

"Firm  and  substantial  stone  culverts,  three  feet  wide  and  fbnr 
feet  high,  to  be  built  in  each  part  of  the  street  as  maybe  directed 
by  the  Surveyor. 

"  And  the  party  of  the  second  part  hereby  agrees  ♦  ♦  *  to 
conform  the  work  to  such  further  directions  as  may  be  given  by 
the  Street  Conmiissioner  and  one  of  the  City  Surveyors  *  *  * 
««««««  im(j  that  he  will  commence  the  aforeaaid 
work  without  delay,  and  progress  therein,  so  as  to  complete  the 
same  by  the  21st  day  of  June,  one  thousand  eight  hundred  and 
fifty-three." 

The  specification  in  this  contract  referred  to  is  what  is  con- 
tained in  the  notice  issued  by  the  Street  Commissioner,  but  the 
contract  did  not  in  terms  require  McDonald  to  use  the  eaith 
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and  lock  excavated  solelj  on  the  street,  and  b j  depositiDg  it  in 
the  river  in  continuation  of  the  street  as  the  Surveyor  directs. 
But  the  contract  did  in  terms  recognize  and  refer  to  the  specifi- 
cation. 

The  foregoing  &cts  are  found  in  substance,  and  the  Befeiee 
found  further,  as  follows : 

^^lyik.  That  Gardner  A.  Sage  was  appointed,  by  the  Street 
Commissioner,  Surveyor  of  the  work,  and  gave  the  contractor  the 
grade-lines  of  the  street,  and  directed  the  work  to  be  done  in 
conformity  with  the  specifications  contained  in  the  notice  to  con- 
tractors, read  on  the  Ixial,  and  the  excavation  to  be  only  one  foot 
below  the  curb-grade,  and  that  the  rock  excavated  should  be 
deposited  in  the  river  in  continuation  of  the  street. 

"  Sixlh.  That  considerable  quantities  of  earth  and  rock  were 
deposited  in  the  river  outside  of  high-water  mark,  as  directed  by 
the  Surveyor,  but  the  larger  portion  thereof  was  not  so  deposited, 
and  that  the  contractor  refused  so  to  do,  and  converted  the  same 
to  his  own  use." 

(The  proof  was  that  he  sold  it  for  his  own  benefit,  notwith- 
standing the  directions  of  the  Surveyor  to  desist,  and  to  deposit 
it  in  the  river.) 

^^  Seventh.  That  the  surfitce  of  said  street  was  graded  in  con- 
formity with  the  established  grade  of  Seventieth  street,  and  was 
graded  as  well  as  is  usually  done  in  such  cases,  and  as  directed 
by  said  Surveyor,  firom  Tenth  avenue  to  high-water  mark  of  the 
Hudson  river,  and  that  said  grading  was  completed  some  time  in 
the  year  1865. 

"  Eighth.  That  the  quantity  of  work  done  was  16,887  cubic 
jards  of  rock  excavated,  8,879  cubic  yards  of  earth  excavated, 
and  100  lineal  feet  of  stone  culvert  built,  which,  at  the  price 
mentioned  in  the  contract  set  out  in  the  complaint,  would  amount 
to  $11,788. 

"  Ninih.  That  the  said  contract  was  assigned  by  McDonald  to 
Flulip  J.  Bonesteel,  before  any  work  was  done,  and  that  all  the 
irork  was  dona  by  said  Bonesteel,  assisted  bv  said  McDonald  at 
theoonunencement,aada^rwarcbbjoneBi^e7;  andihatsaid 
Bonesteel  never  saw  said  notice  to  contractors,  or  any  other  paper, 
directions  or  specifications,  than  such  as  are  contained  in  the 
contract  assigned  to  him. 
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"  TerUli.  That  the  grade  of  the  street,  at  the  point  of  crossiDg 
the  Hudson  Biver  Bailroad,  was  17^  feet  above  the  grade  of  the 
railroad.  The  work  of  grading  the  street  was  suspended  for 
twelve  months  for  the  bridge  across  the  railroad  to  be  boilti 
which  was  built  for  or  by  the  Bailroad  Company,  and  that  said 
work  of  grading  was  not  completed  within  Uie  specified  time,  by 
reason  of  said  bridge  not  being  built  by  said  Bailroad  Company." 
The  following  are  the  Beferee's  conclusions  of  law : 
^^Mrst  That  the  only  contract  between  the  parties,  proven 
on  the  trial,  was  the  notice  to  contractors,  the  written  bid  of 
McDonald,  and  the  acceptance  of  such  bid  by  the  defendants 
and  that  such  contract  not  having  been  fully  performed  by  the 
assignor  of  the  plaintiff  in  not  depositing  the  surplus  rock  in 
the  river,  in  continuation  of  the  street,  the  plaintiff  cannot 
recover. 

^'  Second.  That  the  contract  set  out  in  the  complaint,  not  bdng 
conformable  to  the  notice  to  contractors  in  requiring  the  surfdus 
rock  to  be  deposited  in  the  river  in  continuation  of  the  street,  is 
void. 

"  Third.  That  the  complaint  should  be  dismissed,  with  cost&" 
Judgment  dismissing  tiie  plaintiff's  complaint,  with  costs,  was 
entered,  from  which  he  appealed  to  the  Greneral  Term. 

G  I^.  ManeU,  for  the  plaintiff  (appellant). 

I.  The  Beferee  erred  in  deciding  that  the  only  contract  between 
the  parties  was  the  notice  to  contractors,  the  written  bid  of  Mc- 
Donald, and  the  acceptance  of  his  bid  by  the  defendantei 

1.  The  contract  set  out  in  the  complaint  was  admitted  to  have 
been  executed  between  McDonald  and  the  Street  Commissioner. 

2.  Such  contract  was  entered  into  after  all  the  requisites  of  the 
statute  and  of  the  defendants'  ordinances  had  been  complied  with, 
and  after  it  had  been  confirmed  by  the  Common  Council,  and  by 
them  awarded  to  McDonald. 

8.  The  notice  to  contractors,  the  bids  for  the  work,  the  acoept- 
ance  of  McDonald's  as  the  lowest,  the  confirmatifl^  by  the  Com- 
mon Council,  and  the  awarding  the  contract,  were  preliminaries 
required  by  the  defendants'  ordinances  to  render  the  contract 
valid.  Until  all  these  were  done,  there  was  no  authority  for  the 
Street  Commissioner  to  make  a  contract  for  public  work. 
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4.  The  Corporation,  by  general  ordinance,  liave  conunitted  the 
dnty  of  issuing  proposals,  receiving  bids,  declaring  who  is  the 
lowest  bidder,  and  executing  contracts  for  work  of  the  character 
performed  ik  this  case,  to  the  Street  Commissioner ;  but  dedar* 
ing  that  no  contract  shall  be  executed  b j  him  until  the  proposals 
and  estimates  have  been  laid  before  the  Common  Council,  and 
confirmed  by  them. 

5.  Until  the  proposals  and  estimates  are  laid  before  the  Com- 
mon Council,  and  confirmed,  the  Street  Commissioner  is  not 
anthorissed  to  execute  a  contract  Upon  confirmation  of  his 
decision,  as  to  the  lowest  bidder,  he  is  directed  to  execute  the 
contract 

6.  The  contract  thus  directed,  and  such  as  was  executed  in  this 
case,  is  presumed  to  contain  the  whole  of  the  agreement  between 
the  parties,  and  to  embrace  and  include  all  the  previous  and  pre- 
liminary matters,  from  the  passage  of  the  ordinance  to  the  sign- 
ing  of  the  contract  It  was  complete  in  all  its  parts,  was  unam- 
biguous, required  no  explanations,  and  imported  on  its  &ce  aU 
that  the  parties  agreed  to. 

7.  Had  not  the  terms  of  the  agreement  been  reduced  to  writ- 
ing, and  the  instrument  set  out  in  the  complaint  signed  by  Mo- 
Bonald  and  the  Street  Commissioner,  no  doubt  the  bid  and 
acceptance  of  it  would,  of  itself,  have  been  a  legal  contract 
{Hunt  V.  City  of  Utica,  18  K  Y.  R,  442.) 

But  here,  the  bid,  and  acceptance  of  it,  and  all  tiie  details  of 
the  agreement,  together  with  the  specifications  for  the  work, 
were  merged  in  tiie  only  contract  the  Street  Commissioner  was 
authorized  to  execute.  If  this  be  not  so,  why  execute  a  contract 
at  all?  If  the  bid,  predicated  upon  the  notice,  and  its  accept- 
ance was  the  only  contract  between  the  parties,  tixe  ordinance 
requiring  the  Street  Commissioner,  after  a  confirmation  of  his 
decision  as  to  the  lowest  bidder,  to  execute  a  contract,  was  quite 
tumeoessary. 

8.  It  was  not  in  the  contemplation  of  either  of  the  parties  that 
the  ccmtract  should  rest  in  the  notice  to  contractors,  the  bid  and 
acceptance  merely,  but  that  its  terms  should  be  subsequentiy  re- 
duced to  writing,  and  signed  by  the  contracting  parties.  And  the 
uniform  practice  has  been,  upon  the  acceptance  of  a  bid,  to  exe- 
cute a  contract  with  the  successful  bidder.    Such  seems  to  have 


500  CASES  m  THE  SUPBRIOB  COUBT. 


Boneitedl  ▼.  The  Mayor,  Ao,  of  tfao  Gt^  of  New  Yoik. 


been  the  view  of  the  late  Chief  Justioe,  in  Smith  v.  Mayor.  (4 
Sand£  S.  C.  B.,  221.) 

9.  The  contract  as  signed  bj  the  parties  differs  in  some  ptt> 
ticulars  from,  and  contains  much  more  than  is  embraced  in,  tiie 
notice  to  contractors. 

There  cannot,  it  seems  to  me,  be  a  reasonable  donbt,  that  the 
contract  set  out  in  the  complaint  was  the  only  contract  between 
the  parties,  and  that  all  that  preceded  it  was  merged  in  that  in- 
strument And  the  judgment  dismissing  the  complaint  cannot 
be  sustained  on  the  ground,  that  the  proposal,  bid,  and  acceptance 
was  the  only  contract 

n.  The  Beferee  erred  in  deciding  that  the  contract  executed 
by  McDonald  and  the  Street  Commissioner  was  yoid,  not  being 
conformable  to  the  notice  to  contractors  in  requiring  the  rock  to 
be  deposited  in  the  street,  and  in  the  river  in  continuation  of  the 
street 

1.  The  ordinance,  which  was  the  onlly  authority  to  the  Street 
Commissioner  to  issue  the  notice  to  contractors,  directed  that 
Seventieth  street  be  regulated  and  graded  from  the  Tenth  avenoe 
to  the  Hudson  river,  under  the  direction  of  the  Street  Commis- 
sioner. Any  contract  to  regulate  or  grade  beyond  the  Hudscm 
river,  t.  e.,  high-water  mark — would  have  been  ultra  vires  and 
void. 

2.  The  notice  for  proposals,  in  requiring  the  deposit  of  rock 
in  the  river,  and  beyond  high-water  mark,  carried  the  work  fbr- 
iher  than  the  ordinance  permitted,  and  was  therefore  entirely 
unauthorized. 

8.  The  general  ordinances  of  the  Corporation  prescribe  what 
shall  be  contained  in  the  proposals  for  estimates,  and  nowhere  is 
there  any  authority  for  die  Street  Commissioner  to  exceed  or 
limit  the  ordinance,  which  is  the  basis  of  his  action.  The  words 
''under  the  direction  of  the  Street  Commissioner,"  in  the  ordi- 
nance,  have  respect  to  the  work  permitted  by  the  ordinance,  aod 
do  not  enlarge  the  powers  of  the  Street  Commissioner. 

4  But,  if  there  was  authority  for  the  Street  Conuniasioner  to 
enlaifie  the  ordinance,  and  to  issue  proposals  for  more  work  than 
the  ordinance  required,  it  was  competent  for  him  to  limit  by  bis 
contract,  subsequently  entered  into,  the  work  to  the  extent  per- 
mitted by  the  ordinance.    This  was  done  by  the  oontraet  be 
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made  with  McDonald,  which  is  to  regulate  and  grade  the  atreet 
'^  to  the  Hndson  riyer,"  in  the  words  of  the  ordinance;  and  this 
IB  presumed  to  include  all  the  parties  agreed  to.  The  rock, 
which,  by  the  proposals,  was  to  be  deposited  in  the  river,  by  the 
contract  was  given  to  the  contractor. 

IIL  Though  the  contract  was  void  for  the  reason  givra  by 
the  Beferee,  or  for  any  other  reason,  yet  the  contractor  having 
bonafde  completed  the  work,  and  it  having  inured  to  the  benefit 
of  the  city  the  plaintiff  is  entitled  to  recover  upon  a  quantum 
fntruiL 

The  testimony  of  the  Surveyor  appointed  by  the  Street  Com* 
missioner  to  superintend  the  work  is,  that  he  gave  full  directions 
to  the  contractor  in  respect  to  the  work,  and  '^  that  the  work 
was  completed  between  the  Tenth  avenue  and  high-water  mark 
of  the  Hudson  river,  as  well  as  is  usually  done  in  such  cases." 
And  the  Beferee  finds  the  same. 

Having  therefore  completed  the  work  under  his  contract,  he 
is  entitled,  notwithstanding  any  infirmity  in  his  contract,  to  be 
paid  what  the  work  is  reasonably  worth. 

The  Corporation  has  received  the  benefit  of  the  work,  a 
xecovery  can  be  had  upon  a  quantum  meruit  {Clark  v.  GuardianM 
of  a  U.,  11  Eng.  L.  &  Eq.,  442;  JMkley  v.  Derby  Fishing  Co.,  2 
Conn.,  252,  260 ;  Sanders  v.  Guardians  of  St.  Noefs  Un.,  55  Eng. 
Conu  L.,  810 ;  Doe  v.  Taniere^  64  id.,  1013 ;  Beater  v.  The  Ekctric 
T.  G,  6  Ellis  &  Black.,  841 ;  Rgehw  v.  City  of  Perth  Amboy,  1 
Dutch.,  [N.  J.,]  297.) 

A  municipal  corporation  is  governed  by  the  same  rules,  as  to 
its  liability,  as  apply  to  private  corporations  or  individuals. 
{PeUrsm  v.  Mayor  of  New  York,  17  K  Y.  R,  449.) 

lY.  The  case  presents  itself  strongly  to  the  &vor  of  the  Court 
It  is  meritorious  in  any  aspect  in  which  it  can  be  viewed.  There 
is  no  suspicion  or  pretense  of  fraud.  It  is  not  disputed  that 
McDonald  was  the  lowest  bidder ;  that  his  bid  for  the  work  was 
very  low ;  that  Bonesteel  performed  the  work  faithfully ;  that  he 
never  saw  the  proposals  or  any  other  specifications  for  the  work, 
than  such  as  were  contained  in  the  contract  assigned  to  him  by 
McDonald;  and  that  the  city  has  received  the  benefit  of  the 
labor  and  money  expended  by  him. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 
Bosw.—VoL.  VI.  71 
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Oreene  C,  Bronsouj  for  defendants  (respondents). 

L  The  Referee  correctly  decided  that  the  notice  to  contractors, 
the  written  bid  of  McDonald,  and  the  acceptance  thereof,  consti- 
tuted the  only  contract  which  the  Street  Commissioner  had  power 
to  make  for  the  work  in  question.  {Smith  v.  Mayor,  <tc,  4  Sandf., 
221,  226 ;  Brady  v.  Mayor,  Sc,  2  Bobw.,  178.) 

Even  if  the  Street  Commissioner  stood  in  the  character  of 
an  agent  of  the  defendants,  the  plaintiff  and  all  others  dealing 
with  him  were  chargeable  with  knowledge  of  the  extent  of  his 
authority,  it  being  defined  by  law.  {DelaJUM  v.  State  of  HUnms 
2  Hill,  159, 175.) 

n.  The  contract  not  having  been  fully  performed  by  the 
assignor  of  the  plaintifi^,  in  not  depositing  the  surplus  rock  in 
the  river  in  continuation  of  the  street,  no  recovery  can  be  had 
upon  it  {Smith  v.  Briggs,  8  Denio,  78.) 

IIL  The  Referee  was  also  right  in  holding  that  the  contract 
set  out  in  the  complaint  was  void,  because  it  did  not,  in  essential 
particulars,  conform  to  the  notice  to  contractors.  (See  cases  under 
Point  I.) 

IV.  If  it  be  contended  that  the  words  "  according  to  the  speci- 
fication," in  the  contract,  refer  to  the  notice  or  estimate,  and  not 
to  what  therein  follows,  then  they. necessarily  form  a  part  of  the 
contract,  and  the  result  is  the  same  for  the  breaches  all^;ed  and 
found,  (i&g'er*  V.  JT/Kscfanrf,  10  Wend.,  219 ;  Chddington  v.  JDavis, 
1  Comst,  186.) 

1.  The  contract  and  notice  are  consistent  in  requiring  the  rock 
to  be  excavated  below  the  line  of  the  curb-stone  grade,  and  the 
fiulure  to  do  this  was  sufficient  to  prevent  a  recovery  upon  the 
contract 

(a.)  That  the  manner  in  which  this  was  done  was  according  to 
the  direction  of  the  surveyor,  affords  no  excuse  for  the  de&ult 
The  stipulation  in  this  respect  was  plain,  and  none  but  the  defend- 
ants could  waive  performance.  (2  Hill,  175.) 

V.  If  the  Street  Commissioner  could  exercise  the  power  claimed 
for  him  by  the  plaintiff,  then  he  can  substantially  change  the 
contract,  override  the  proposals^  and  defeat  the  very  object  of 
the  ordinance. 

The  judgment  should  be  affirmed. 
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By  the  Court — Hoffman,  J.  There  are  two  aspects  in 
which  the  case  may  be  considered. 

The  contract  between  the  plaintiff's  assignor,  McDonald,  and 
the  defendants,  is  to  be  treated,  JPirstj  as  contained  in  the  ordi- 
nance  of  the  10th  day  of  June,  1851 ;  the  notice  and  specifica- 
tion of  the  Street  Oonimissioner  of  the  14th  day  of  August,  1862; 
the  proposal  of  McDonald  of  the  27th  day  of  August,  with  its 
affirmation  and  acceptance,  and  the  agreement  of  the  81st  day 
of  October,  1862 ;  or,  Secandf  (as  the  Beferee  has  concluded,)  as 
contained  in  all  of  these  documents  except  the  last 

In  examining  the  case  on  the  first  hypothesis,  we  find  that 
McDonald,  in  his  proposal  and  estimate,  refers  to  the  specification 
of  thel4th  day  of  August,  as  forming  part  of  his  own  estimate. 
The  agreement  of  October  declares,  "  that  he  agrees  to  furnish 
all  the  labor  and  materials  to  regulate  and  grade  Seventieth 
street,  from  Tenth  avenue  to  Hudson  river,  according  to  the  specie 
Jioation"  if  snch  specification  was  the  notice  of  August,  that 
explicitly  declared  '^  that  the  rock  was  to  be  excavated  one  foot 
below  the  finishing  grade  and  deposited  on  the  street  and  in  the 
river,  in  continuation  of  the  street,  as  the  Surveyor  directs,  and 
to  be  paid  for  only  as  excavation."  That  notice  containing  this 
clause  was  plainly  the  specification  adopted  and  referred  to  in 
McDonald's  estimate  and  offer;  and  we  think  it  was  also  the 
specification  referred  to  and  adopted  in  the  agreement  of  October. 

It  is  found  "  that  considerable  quantities  of  earth  and  rock 
were  deposited  in  the  river  outside  of  high- water  mark,  as 
directed  by  the  Surveyor ;  but  the  larger  portion  thereof  was 
not  so  depodted,  and  that  the  contractor  refused  so  to  do,  and 
converted  the  same  to  his  own  use. 

By  the  term  "contractor"  is  no  doubt  meant  Philip  J.  Bone- 
steel,  to  whom  the  contract  had,  been  assigned  by  McDonald,  and 
by  whom  all  the  work  was  done. 

In  this  view,  the  specification  containing  the  clause  in  question 
has  been  made  as  fully  part  of  the  contract,  as  if  it  had  been  set 
forth  at  length  and  adopted  in  it  The  instruments  are  so  connected 
together  by  a  sufficient  reference,  as  to  make  them  all  constitute 
the  contract  between  the  parties.  EtUs  v.  MiUer^  (8  Paige,  254,) 
and  the  cases  there  cited,  declare  the  rule  when  there  are  several 
cotemporaneons  instruments  in  relation  to  the  same  subject-matter. 
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Van  Hagen  v.  Van  Bensselaer,  (18  John.,  420,)  Adams  v.  ffiU^  (16 
Maine,  215,)  Rogers  v.  Knedandj  (10  Wend.,  219,)  are  examples 
of  its  application  to  instruments  executed  at  different  times,  but 
connected  by  the  subject  and  a  reference. 

It  appears  to  me  clear  that  Philip  J.  Bonesteel,  the  assignee  of 
McDonald,  and  who  actually  performed  the  work,  must  stand  as 
to  erery  obligation,  duty  and  right,  precisely  as  McDonald  would 
have  stood;  that  he  is  chargeable  with  knowledge  of  every 
thing  between  the  original  parties,  affecting  their  legal  relations; 
and  certainly,  that  he  could  not  become  assignee  of  a  contract 
xeferring  to  a  specification  as  regulating  its  execution,  without 
being  as  much  bound  by  it  as  if  he  had  been  personally  privy 
to  it  The  &iCt  found  that  he  did  not  see  the  notice  to  contract- 
on,  or  other  papers,  is  wholly  immaterial.  It  was  impossible 
that  he  could,  without  some  new  action,  acquire  any  better  right 
or  claim,  or  be  in  any  different  legal  position  than  his  assignor. 

Besides,  it  is  found  that  the  direction  of  the  Surveyor  was, 
that  the  work  was  to  be  done  according  to  the  specifications  in 
the  notice,  and  that  the  rock  was  to  be  deposited  in  the  river  in 
continuation  of  the  street.  This  the  contractor  refused  to  do, 
and  converted  the  large  portion  of  the  rock  to  his  own  use. 

Second.  We  concur  also  in  the  view  taken  by  the  Referee,  so 
fiu:  as  to  hold,  that  if  the  clause  in  question  is  no  part  of  the 
actual  contract  between  the  parties,  then  the  agreement  between 
the  Street  Commissioner  and  McDonald  was  inoperative,  because 
unauthorized.  The  contract  which  the  defendants  had  before 
them  and  confirmed,  was  a  contract  embracing  the  provision. 
The  Street  Commissioner  was  powerless  to  bind  the  defendants 
to  any  contract  of  which  that  provision  was  not,  in  some  form,  an 
integral  portion.  It  was  that  which  they  had  confirmed  under  the 
494th  section  of  the  ordinances  given  in  evidence,  and  no  other. 

The  breach  of  the  contract,  and  the  breach  in  a  matter  which 
must  be  assumed  to  have  been  material,  is  apparent  and  flagrant 
The  plaintiff  cannot  sustain  a  claim  upon  the  contract  with  any 
shadow  of  pretense. 

It  is  then  insisted,  that  he  shall  be  entitled  to  recover  for  the 
value  of  the  work  he  has  actually  performed. 

It  is  obvious  that  the  adoption  of  such  a  principle  will  sanction 
the  violation  of  every  stipulation  or  covenant,  however  impor* 
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tant  to  one  contracting  party,  at  the  risk  merelj  of  the  violator 
losing  some  profit  derivable  from  its  entire  completion,  bat  with 
the  certainty  of  being  f uUy  reimbursed  for  whatever  he  performs, 
and  possibly  with  the  result  of  profiting  by  his  own  neglect  In 
short,  it  breaks  down  a  contract  which  was  indivisible  and 
entire,  and  demanded  compliance  in  every  material  particular, 
into  a  contract  fSasbioned  and  performed  according  to  the  will  or 
the  interest  of  one  party  to  it 

The  case  oi  Brady  v.  The  Mayor^  Jkc,  of  New  York,  (2  Bobw. 
B.,  178 ;  Court *of  Appeals,  20  N.  Y.  R,  812,)  settled  that  a  con* 
tract  made  in  violation  of  the  provisions  of  the  12th  section  of 
the  charter  of  1858,  was  void.  The  Court  of  Appeals  say ;  "  It 
was  not  necessary  to  deny  that  one  who  has  bona  fide  performed 
work  under  a  contract  which  is  void,  from  a  failure  to  comply 
with  the  statutes,  may  maintain  an  action  against  the  city  to 
recover  a  qrwntum  meruit,  where  the  work  has  been  accepted  by 
the  city,  and  has  gone  into  xise  for  public  purposes."  There  was 
no  acceptance  or  ratification,  and  the  decision  of  the  Superior 
Court  was  not  interfered  with  on  this  point  The  Court  of 
Appeals  has  in  no  way  intimated  that  a  recovery  as  for  a  quan- 
tum meruit  can  be  had  by  one  who  willfully  violates  a  material 
portion  of  the  contract  he  has  entered  into. 

The  learned  counsel  asks  us  to  review  the  rule  stated  in  that 
cafle,  or  not  to  apply  it  to  the  one  before  us,  upon  the  strength 
of  several  authorities  which  he  cites. 

Clark  V.  The  Guardians  of  Ouckfield  Union,  (11  Eng.  L  &  Eq. 
B.,  442,)  was  the  case  of  work  done  on  behalf  of  a  corporation, 
necessary  for  its  purposes,  faithfully  done,  and  accepted  and 
profited  by;  the  whole  consideration  for  the  payment  was 
executed.  The  corporation  could  not  defend,  on  the  ground 
that  the  contract  was  not  under  seal. 

BuOdey  v.  Derby  Fishing  Company,  (2  Conn.  R.,  252,)  was  the 
case  of  an  insurance  company,  pursuing  a  course  of  contracting 
through  agents,  for  some  length  of  time ;  profiting  by  it — never 
disavowing  it — and  which,  if  not  prescribed,  was  not  prohibited 
by,  or  at  variance  with,  the  charter. 

Beuter  v.  The  Electric  Telegraph  Company,  (6  Ellis  &  Black.  R, 
841,)  is  also  found  in  87  English  Law  and  Equity  Beports,  189. 
There  was  a  parol  agreement  between  the  plaintiff  and  the  chair* 
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man  of  the  Company,  to  do  certain  work  for  it  By  the  charter, 
the  oontracts  of  the  company  for  labor,  &c.,  when  tmder  JE50, 
might  be  entered  into  by  any  officer  empowered  by  the  Direo* 
tors.  Other  contracts  were  to  be  entered  into  and  signed  by 
three  Directors,  or  to  be  sealed  It  was  held,  that  the  objection 
of  the  want  of  a  seal  was  invalid.  Next,  that  even  supposing 
that  the  consideration  which  passed  exceeded  £60,  and  the  con- 
tract by  the  chairman  was  originally  uUra  vires^  yet  it  had  been 
acknowledged  and  ratified  by  the  Company,  so  as  to  render  it 
binding  upon  them.  "  The  deed  of  settlement  declares,  that  the 
Directors  shall  manage  the  afiairs  of  the  Company,  and  shall 
exercise  all  powers  which  may  be  exercised  by  the  Company  at 
large.  The  facts  set  out  in  the  case  afforded  abundant  evidence 
that  the  Directors  were  made  acquainted  with  the  new  contract, 
approved  of  it^  and  acted  upon  it" 

In  JStgehw  v.  The  City  of  Perth  Amboy,  (1  Dutch.  [N.  J.]  R., 
297,)  it  was  expressly  ruled  that  the  city  had  the  corporate 
power  to  make  the  purchase  in  question,  and  incur  the  debt 
The  creditor  had  nothing  to  do  with  the  use  of  the  materials 
afterwards. 

In  Sanders  v.  The  Ouardians  ofSL  Noefs  Union^  (8  Adolph.  & 
Ellis  R.,  N.  S. ;  65  Eng.  Com.  L.  R.,  p.  810,)  work  was  done  for 
purposes  connected  with  the  objects  of  the  corporation.  It  was 
accepted  and  adopted.  The  objection  that  the  contract  could 
only  have  been  made  under  seal  was  untenable. 

Doe  V.  Tanrdere  (64  Eng.  Com.  L.  R,  998,)  rests  upon  a  simi- 
lar principle. 

Such  authorities  are  widely  different  from  the  case  before  us,  of 
an  intentional  violation  of  a  material  part  of  an  indivisible  con- 
tract, without  any  act  of  ratification  in  any  legally  known  manner 
— indeed,  without  proof  of  the  body  having  profited  by  the  work. 

It  seems  scarcely  necessary  to  advert  to  the  numerous  and 
decided  cases  in  our  State,  in  which,  when  the  performance  of  a 
contract  is  one  entire  thing,  and  the  contract  has  been  broken, 
no  ground  of  action  exists  for  the  value  of  that  part  which  may 
have  been  performed.  {Mead  v.  Degolyer^  16  Wend.,  682 ;  Paige 
V.  Ott^  5  Denio,  406,  and  cases  of  a  similar  character.) 

We  think  the  judgment  should  be  affirmed. 
-    Judgment  affirmed,  with  costs. 
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Almet  Reed  and  Dakiel  B.  Suypam,  survivors  of  Henry 
Saydam,  Jr.,  Plaintifb  and  Bespondents,  v.  Geobge  W.  Gibtt, 
(who  was  impleaded  with  William  B.  Barber  and  James  Doran,) 
Defendant  and  Appellant. 

1.  The  judgment  of  a  Court  in  another  State  of  the  United  States  has  no 
other  or  ^eater  force  or  effect  in  this  State,  than  it  has  in  the  State  where 
it  was  rendered. 

2.  The  statutes  of  Missouri  provide  that  "  all  contracts  which,  by  the  common 
law,  are  joints  shall  be  construed  as  joint  and  several ;"  and,  "  in  all  cases 
of  joint  assumptions  of  copartners,  or  others,  suits  may  be  brought  and 
prosecuted  against  any  one  or  more  of  those  who  are  so  liable :"  JETeZi,  in 
an  action  brought  in  this  State  against  B.,  Q-.,  and  D.,  to  recover  money 
paid  by  the  plaintiffs  in  this  State  upon  bills  drawn  by  B.,  G-.,  and  D.,  as 
copartners,  and  accepted  here  by  the  plaintifi&  without  funds  for  the  acoom- 
modation  of  such  drawers,  that  a  judgment  for  the  same  cause  of  action, 
recovered  against  B.  in  Missouri,  is  no  merger  of  the  original  cause  of  action 
as  against  G.  and  D.,  and  does  not  discharge  the  latter  therefrom. 

3.  BMj  also,  that,  in  such  case — the  plaintiffs  having  accepted  from  B.  his 
bond,  under  seal,  in  compromise  of  such  judgment,  conditioned  for  the 
payment  of  the  amount  agreed  upon,  by  installments  of  $500  each,  for 
which  B.  gave  his  notes  at  one,  two,  three,  four  and  five  years  respectively, 
with  a  further  provision  that^  although  satisfiM^tion  of  tixe  judgment  was 
then  entered  ot  record,  such  satisfaction  thereof  should  not  be  deemed 
payment  of  the  debt  unless  such  notes  should  be  paid  at  maturity,  and  in 
default  of  such  payments  the  amount  paid  should  be  credited  and  the  whole 
residue  of  the  amount  of  such  judgment  should  remain  due,  and  the  debt 
evidenced  by  the  judgment  should  remain  in  full  force  until  all  the  five 
notes  are  paid — these  facts  are  no  defense  to  an  action  in  this  State  against 
G.  and  D.  upon  the  original  cause  of  action,  although  no  default  has  been 
made  by  B.  in  the  pa3rment  of  his  said  notes. 

4.  These  propositions  are  deemed  the  necessary  result  of  the  decision  in 
Suydam  v.  Boarher,  (18  N.  Y.  R.,  468.) 

(Before  Hoffman  and  Woodruff,  J.  J.) 

Heard,  November  15th,  1859;  decided,  May  26th,  1860. 

Appeal  by  the  defendant  CKrtj  from  a  judgment  rendered  in 
favor  of  the  plaintiff  against  the  defendants  Girtj  and  Doran, 
and  in  &vor  of  the  defendant  Barber  against  the  plaintiff. 

The  action  had  been  tried  in  this  Court  and  the  proceedings 
reviewed  in  the  General  Term  in  June,  1856,  and  the  complaint 
of  the  plaintiffs  dismissed  on  the  grounds  that,  by  the  recovery 
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of  judgment  in  Missouri,  in  an  action  against  Barber  only,  and 
the  aooeptance  of  his  bond  in  compromise  of  the  debt,  and  the 
entry  of  satisfaction  of  the  judgment,  the  plaintifb  had  lost  their 
right  of  action  for  the  original  cause  thereof  as  against  Girty  and 
Doran.  (6  Duer,  84.) 

The  judgment  of  this  Court  was  reyersed  in  the  Court  of 
Appeals,  and  a  new  trial  ordered.  (18  N.  Y.  R,  468.) 

The  action  was  again  tried  in  this  Court,  before  Mr.  Justice 
Slosson  and  a  jury,  on  the  29th  of  June,  1859. 

The  plaintiff  seek  to  recover  for  money  paid  on  their  accept- 
ances of  two  bills  of  exchange  drawn  on  them  (at  New  York) 
by  the  defendants  (at  Cincinnati  and  St.  Louis  respectively),  and 
accepted  and  paid  in  New  York  by  the  plaintiff,  without  fiindsi 
for  die  accommodation  of  the  drawers.  On  the  trial  it  appeared 
that,  on  the  Slst  of  October,  1848,  the  plaintiffs  recover^  judg- 
ment, in  the  Court  of  Common  Pleas  in  St  Louis  County,  Mis- 
souri, in  an  action  against  the  defendant  Barber  alone,  for  the 
same  cause  of  action  now  in  question,  which  judgm^it  was 
rendered  for  the  sum  of  $6,416.10,  the  amount  then  due  to  the 
plaintiff. 

Thai,  afterwards,  on  the  5th  day  of  June,  1852,  satisfaction  of 

the  said  judgment  was  entered  in  the  said  Gourt^  upon  the  terms 

set  forth  in  the  following  papers,  the  first  of  which  was  filed  and 

the  other  executed  by  Barber  and  delivered  to  the  plaintiff: 

«■  ■  '       '-  ■■«  % 

"  SuTDAM,  Rbbd  &  Co.,  Plaintiffs,     |    Jq  the  St  Louis  Court  of  Common 

"WxLUAM  B.  Barber,  Defendant )  ^*®*^ 

"Judgment  for  6,416 j\\  dollars,  October  81st,  1848. 

"  Upon  a  conditional  compromise  made  by  defendant,  by  giving 
five  hundred  dollars  cash,  and  five  notes  for  five  hundred  dollars 
each,  at  one,  two,  three,  four  and  five  years  from  date,  pursuant 
to  the  terms  and  conditions  of  a  bond  of  this  dale,  from  William 
B.  Barber  to  Suydam,  Beed  k  Co.,  I,  as  attorney  for  the  plain- 
ti£b,  order  the  said  judgment  in  this  case  to  be  satisfied  of  record 
by  order  of  the  plainti£&.    St  Louis,  June  1st,  1852. 

"  Brxttoit  a.  Hill, 

"  For  Eagbb  &  Hill, 

"  AUys  of  Becardfor  Pktmt^'' 
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BOND. 

"  Know  all  men  by  these  presents,  that  I,  William  B.  Barber, 
of  the  dty  of  St  Louis,  am  held  and  firmly  bound  unto  Henry 
Suydam,  Jr.,  Almet  Beed  and  Daniel  R  Suydam,  in  the  sum  of 
twelve  thousand  dollars,  for  the  payment  of  which  well  and 
truly  to  be  made  to  the  said  obligees,  their  heirs,  executors,  and 
adniinistratorB,  I  bind  myself,  my  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

"  Sealed  with  my  seal,  and  dated  the  first  day  of  June,  A.  d., 
1852. 

"  Whereas,  the  obligees,  a  firm  under  the  style  of  Suydam, 
Beed  &  Company,  obtained  a  judgment  in  the  St  Louis  Court  of 
Common  Pleas,  against  the  said  William  B.  Barber,  on  the 
thirty-first  day  of  October,  1848,  for  the  sum  of  six  thousand 
four  hundred  and  fifteen  dollars  and  ten  cents,  which  judgment 
is  now  due  and  unpaid. 

"  And,  whereas,  the  said  Barber  has  this  day  compromised  the 
said  judgment  conditionally  upon  the  terms  that  he  will  pay  five 
hundred  dollars  in  cash,  and  give  his  five  notes  to  Suydam,  Beed 
&  Company,  each  for  five  hundred  dollars,  and  payable  with 
interest  in  one,  two,  three,  four  and  five  years  after  date;  and 
pay  each  of  said  notes  at  maturity ;  or  on  fidlure  of  said  Barber 
to  pay  said  notes,  or  either  of  them,  at  maturity,  then  the  amount 
paid  by  Barber  on  this  conditional  compromise  to  be  credited  to  said 
Barber,  on  the  amount  due  upon  said  judgment;  and  the  whole 
of  the  balance  due  upon  said  judgment,  to  become  immediately 
due  by  said  Barber,  to  the  said  Suydam,  Beed  &  Company,  as  if 
no  compromise  had  been  made.  And  upon  the  considerations 
herein  mentioned,  the  said  Suydam,  Beed  &  Company,  have 
ordered  and  directed  the  said  judgment  against  said  Barber  to 
be  satisfied  upon  tbe  conditions  and  by  virtue  of  this  bond ;  but 
the  debt  evidenced  by  said  judgment  still  remains  in  full  force 
until  all  the  said  five  notes  given  by  the  said  Barber,  with  the 
interest  thereon,  shall  be  fully  paid  and  satisfied ;  and  the  said 
Barber  hereby  acknowledges  himself  to  be  indebted  unto  Suydam, 
Beed  &  Company,  in  the  amount  of  said  judgment^  with  interest 
thereon,  making  in  all  the  sum  of  $7,794.80,  at  this  date,  and 
the  satisfaction  of  said  judgment  is  in  nowise  a  payment  of  said 
debt .  .  .  . 
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"  Now  the  condition  of  this  obligation  is  such,  that  if  the  said 

Barber  shall  pay  each  of  the  said  notes  at  matority,  with  the 

interest  thereon,  then  this  obligation  to  be  void,  else  to  lenuun  in 

full  force. 

[Attest,]  "  Wk.  B.  Babbkb.  [Seal]" 

"Bbitton  a.  Hill." 

On  the  examination  of  a  witness  in  relation  to  the  settlement 
thus  made  by  Barber,  the  defendants'  counsel  put  the  following 
question : 

''State  the  &cts  and  circumstances  attending  the  settlement?" 

This  question  was  objected  to  by  the  p]ainti£&'  counsel  and 
the  objection  was  sustained,  (the  defendant's  counsel  stating  that 
it  was  his  object,  in  putting  the  question,  to  prove  that  the  set- 
tlement spoken  of  by  the  witness,  which  was  the  same  as  that 
referred  to  in  the  bond  given  in  evidence,  was  intended  by  the 
parties  to  it  to  be  in  fall  satisfaction  of  the  plainti£&'  daim,)  and 
the  defendant's  counsel  excepted  to  the  ruling. 

It  was  then  admitted  by  the  plaintiff'  counsel  that  the  five 
hundred  dollars  cash,  mentioned  in  the  bond,  was  paid  by  the 
defendant  Barber,  and  that  all  the  notes  therein  mentioned,  which 
became  due  up  to  the  commencement  of  the  suit,  which  was  on 
the  18th  day  of  September,  1854,  were  duly  paid,  and  that  after  the 
bond  aforesaid  was  given,  and  before  the  commencement  of  the 
suit,  the  defendant  James  Doran,  paid  the  plaintifi  five  handrdd 
dollars,  on  account  of  their  claim  in  this  action. 

The  plaintifis  then  read  in  evidence  the  following  provisions  of 
a  statute  of  the  State  of  Missouri :  1.  All  contracts  which,  by  the 
common  law  are  joint,  shall  be  construed  as  joint  and  several.  % 
In  all  cases  of  joint  obligations  and  joint  assumptions  of  co-part- 
ners or  others,  suits  may  be  brought  and  prosecuted  against  any 
one  or  more  of  those  who  are  so  liable.  (R.  S.,  Mo.,  1845,  p.  112.) 

The  defendants'  counsel  insisted  that  upon  the  undisputed  facts 
the  defendants  were  entitled  to  a  verdict 

The  plaintiffs'  counsel  asked  the  C!ourt  to  dismiss  the  complaint  1 
as  to  the  defendant  Barber  or  allow  them  to  discontinue  as  to  ^ 
him,  and  insisted  on  a  verdict  as  to  the  other  defendanta 

The  Judge  refused  the  requests  of  both  and  instructed  the 
jury  to  find  a  verdict  in  favor  of  the  defendant  Barber,  and 
against  the  defendant  Girty.    Exceptions  were  duly  taken. 


NEW  YORK— MAY,  1860.  571 


Beed  etal  y.  airty. 


The  jury  then  found  a  verdict  for  the  plaintif&  against  the  de- 
fendants dirty  and  Doran,  for  the  sum  of  $7,279.81,  and  a  verdict 
in  favor  of  the  defendant  Barber. 

From  the  judgment  entered  upon  this  verdict,  the  defendant 
Girty  appealed,  (Doran  not  having  appeared  in  the  action; 
whether  he  was  served  with  process  or  not  the  case  does  not 
disclose.) 

James  C.  Carter^  for  the  defendant  (appellant). 

I.  The  judgment  recovered  in  Missouri  is  'per  ae,  and  without 
satisfaction,  a  bar  to  the  present  action. 

1.  The  contract  upon  which  the  action  is  based,  was  made  in 
the  State  of  New  York,  and  was  to  be  performed  in  that  State. 
(Story's  Conflict  of  Laws,  §§  280-287,  and  819,  and  authorities 
there  cited;  Weston  v.  Stoddy^  8  Martin,  98 ;  Leuns  v.  Owen^  4 
Bam.  &  Aid.,  664.) 

2.  The  contract  is,  thertfore,  to  be  governed  by  the  laws  of 
the  State  of  New  York.  (Same  authorities  as  above  cited ;  Burdde 
V.  Eckhart,  8  Comst,  182.) 

8.  By  the  general  common  law,  and  by  the  law  of  New  York, 
the  contract  (which  was  a  contract  of  copartners,)  is  joint  only, 
and  not  several,  or  joint  and  several ;  and  it  would  be  so  by  the 
law  of  any  State  or  Government,  unless  some  positive  enactment 
should  declare  it  to  be  otherwise.  {Boberison  v.  Smithy  18  John., 
459.) 

4.  A  judgment  recovered,  though  unsatisfled,  against  one,  or 
more  several  joint  debtors,  is  a  merger  of  the  original  cause  of 
action,  and  an  utter  extinguishment  of  the  liability  and  the  debt, 
as  between  the  plaintifib  and  any  of  the  joint  debtors,  whether 
made  parties  to  the  action  or  not,  and  no  suit  can  afterwards  be 
maintained  against  the  latter.  {Bdbertson  v.  Smith,  supra ;  Oakley 
V.  AspinwaU,  Opinion  of  Boswobth,  J.,  1  Duer,  1 ;  Ward  v. 
Johnson,  18  Mas&,  148 ;  King  v.  Hoare,  18  Mees.  &  Welsh.,  494 ; 
Pekrs  V.  Sanford,  1  Denio,  224 ;  Pierce  v.  Kearney,  5  Hill,  82 ; 
Mclfaster  v.  Vernon,  8  Duer,  250 ;  Olmstead  v.  Webster,  4  Seld., 
418.) 

6.  The  right  of  action  upon  a  joint  promise  cannot  be  extin- 
guished or  suspended  as  to  one  of  the  joint  contractors,  without 
being  extinguished  or  suspended  as  to  all.  {Sunderland  y.  Loder, 
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6  Wend,  58 ;  Chapman  v.  Batt,  11  id.,  41 ;  Robertson  v.  SwiOi^ 
supra.) 

II.  The  &/ct  that  the  judgment  pleaded  in  the  present  case  was 
recovered  in  the  State  of  Missouri,  where  a  statute  is  in  foroe 
which  enacts  that  all  joint  contracts  shall  be  construed  as  joint 
and  several,  and  that  in  all  cases  of  joint  obligations  and  joint 
assumptions,  suits  may  be  brought  and  prosecuted  against  any 
one  or  more  of  those  so  liable,  does  not  take  the  case  out  of  the 
principles  and  rules  laid  down  in  the  foregoing  propositions. 

1.  The  rule  being  that  the  law  of  another  State  is  to  be  deemed 
and  taken  to  be  like  that  of  our  own,  except  so  &r  as  it  is  proved 
to  be  different,  it  is  by  no  means  dear  that  even  in  Missouri  the 
above-mentioned  statutes  would  be  so  construed  as  to  permit  a 
plaintiff  to  first  treat  a  contract  as  joint  and  afterwards  as  several, 
or  the  converse. 

2.  Nor  is  it  clear  that  in  Missouri  these  statutes  would  not  be 
treated  as  affecting  not  merely  the  remedy  but  the  nature  and 
essence  of  the  contract ;  and  therefore  as  not  applicable  to  a  con- 
tract made  like  the  one  in  question,  in  New  York. 

8.  It  is,  however,  very  dear  that  this  action  in  its  present  form, 
could  not  be  maintained  in  Missouri.  The  previous  judgment 
against  Barber  would  be  even  there  an  insuperable  obstacle  in 
the  way  of  joining  him  as  a  defendant 

4.  But  the  condusive  arguments  in  support  of  our  second 
point,  are: 

(a.)  By  the  Constitution  of  the  United  States,  the  l^idation 
of  Congress  pursuant  thereto,  and  the  uniform  decisions  of  the 
higher  tribunals,  the  judgments  of  the  Courts  of  the  different 
States  are  in  each  of  the  States  placed  upon  the  same  footing  as 
domestic  judgments,  whether  as  mergers,  as  evidence,  as  estop- 
pels, or  as  bars.  {Besley  v.  Palmer^  1  Hill,  482 ;  BarJc  of  the 
United  States  v.  Merchants'  Bank,  7  Gill,  416 ;  MOls  v.  Duryee,  7 
Cranch,  481 ;  Qmdee  v.  Clarh,  2  Mich.,  255;  Aridrews  v.  Mont- 
gornery,  19  Johns.,  162 ;  Shvmway  v.  Stilbnanf  6  Wend.,  447 ; 
Constitution  of  IT.  S.,  Art  4,  §  1 ;  Act  of  Congress,  May  26tli, 
1790.) 

(&)  The  statutes  of  Missouri,  above  referred  to,  in  respect  to 
the  mode  of  redress  to  be  pursued  in  her  Courts  can  have  no 
£>roe^  operation  or  effect  out  of  that  State.  {Blanchard  v.  Butt^ 


NEW  YORK— MAY,  1860.  578 

Beed  etoLr,  Girtj, 

18  Mass.,  4 ;  Bank  of  Augusta  v.  JEkirk,  13  Pet,  519 ;  Stoiy's 
Confl.  of  Laws,  §§  7,  20,  21.) 

(c.)  If  effect  be  given  to  the  Missouri  statutes  here  so  fitr  as  to 
hold  that  the  judgment  would  not  be  a  bar  here  because  it  would 
not  be  so  there,  then  effect  must  be  given  to  the  same  statutes  in 
every  other  respect,  and  thus  the  duly  would  be  imposed  upon 
our  State  of  adopting  and  administering  in  her  own  tribunaJs  a 
part  of  the  remedial  law  of  Missouri. 

(d)  If  this  extraordinary  duty  be  really  imposed  upon  the 
Courts  of  this  State,  it  is  one  which  must  be  performed  under 
all  circumstances,  whether  her  law  be  silent  as  to  the  matter,  or 
whether  it  speaks — whether  it  be  in  accordance  with  her  notions 
of  what  her  sound  internal  policy  should  be,  or  against  them — 
in  either  case,  the  foreign  statute  must  have  unimpeded  effect 

(«.)  The  clause  in  the  Constitution  of  the  United  States,  above 
referred  to,  gives  to  the  judgments  of  our  sister  States  full  faith 
and  credit  only.  The  act  of  Congress  above  referred  to,  speaks 
only  of  Mth  and  credit  Sound  policy  requires  that  in  deter- 
mining what  effect  the  judgments  of  one  State  should  have  in 
another,  regard  should  be  had  to  Mth  and  credit  only,  i.  e.,  to 
the  merits  involved  in  the  judgment,  and  the  conclusiveness  of 
the  determination.  {Bank  of  Alabama  v.  Dalion^  9  How.  U.  S., 
528 ;  Townsend  v.  Jemison,  9  id,  407 ;  McElm/oyk  v.  CoheOy  18 
Peters,  824.) 

(/)  As  to  everything  else,  except  the  merits  and  the  conclu* 
siveness  of  the  determination,  the  judgments  of  one  State  are 
regarded  in  the  Courts  of  another  simply  as  foreign  judgments. 
All  other  peculiar  incidents  which  may  belong  to  a  judgment 
through  local  legislation  relate  merely  to  the  remedy;  and 
nothing  is  clearer  than  that  the  lex  fori  is  to  govern  as  to  every* 
thing  which  relates  to  the  mode  and  manner  of  legal  redress. 
{Townsend  v.  Jemison,  9  How.  U.  S.,  407 ;  Brengle  v.  M^CleUom^ 
7  GilL  &  John.,  434 ;  Story's  Com.  on  the  Constitution,  2d  ed.,  § 
1818.) 

(ff,)  In  addition  to  the  above  reasons,  sufficient  in  themselves, 
the  following  considerations  may  be  added : 

(1.)  The  plaintiffs  having  elected  their  forum  in  Missouri,  and 
taken  a  peculiar  proceeding,  may  rightly  be  held  to  abide  by 
the  consequences  of  their  voluntary  act  {Bobertson  v.  Smithy  supra,) 
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(2.)  Begarding  the  judgment  as  a  contract,  as  jadgments  ane 
sometimes  regarded,  it  is  res  inter  aUoa  actOy  and  cannot,  there- 
fore, bind  the  defendant,  Girty,  who  was  not  a  party  to  it 

(8.)  Begarding  it  not  as  a  contract,  but  as  a  proceeding  in  invi- 
tum^  which  is  the  true  view,  the  judgment  was  rendered  in  an 
action  to  which  the  defendant,  Girty,  was  not  a  party,  and  there- 
fore cannot  affect  him. 

III.  The  judgment  recovered  against  Barber  in  Missouri  was 
satisfied,  and  a  judgment  satisfied  against  two  or  more,  whether 
jointly  or  sererally  liable,  is  a  satisfiustion  of  the  debt,  and  so  a 
bar  to  any  further  action. 

1.  There  is  nothing  in  the  record  of  the  judgment  to  show 
that  the  plaintifis  in  the  action  did  not  recover  all  that  was  doe 
to  them,  and  no  evidence  to  the  contrary  was  offered,  nor  would 
any  have  been  admissible  if  offered.  {Hosack^s  JEx?r$  v.  Borers, 
25  Wend.,  813 ;  Opinion  of  Fubican,  Senator.) 

2.  There  is  nothing  in  the  judgment  record  to  show  that  the 
pkintifb  did  not  expect  and  intend  that  the  judgment  would 
have  the  usual  effect  of  such  judgments,  namely,  to  discharge 
the  other  joint  debtors. 

8.  It  is  erroneous  to  treat  the  judgment  and  the  acoompany* 
ing  satisfitction  as  a  kind  of  collateral  security  having  no  more 
effect  than  an  agreement  between  the  parties.  A  judgment  is 
the  termination  of  a  proceeding  in  invitum.  Its  effect  is  defined 
by  law,  and  cannot  be  modified  to  suit  the  convenience  of  the 
parties  to  it,  even  if  the  intention  to  modify  it  were  expressed. 

4.  The  effect  of  the  satisfaction  of  the  judgment  is  not  changed 
by  the  execution  of  the  bond  which  the  plaintiff  put  in  evidence. 
The  bond  could  form  no  part  of  the  record,  nor  can  the  nature 
of  the  satisfaction  be  changed  by  an  exhibition  of  the  considera* 
tions  which  led  to  it,  or  the  manner  in  which  it  was  affected. 
The  question  of  intention  is  irrelevant 

6.  There  is  no  similarity  between  the  present  case  and  that 
class  of  cases  in  which  some  collateral  security  is  given  for  a 
debt,  and  where  it  is  held  that  a  judgment  or  an  action  upon 
such  collateral  security  is  not  a  bar  to  an  action  upon  the  original 
contract 

6.  Nor  has  it  any  resemblance  to  that  class  of  cases  where,  by 
the  consent  or  agreement  of  all  the  parties  liable  on  a  contmct. 
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some  are  relieyed  and  the  liability  of  others  is  discharged.  Girtj 
and  Doran  were  not  parties  to  the  transaction  between  the  plain- 
tiffi  and  Barber.  {Nichobm  v.  BemO,  4  Ad.  &  EL,  675.) 

IV.  The  test  question  to  be  determined  here  is,  whether  Bar- 
ber has  a  defense  to  this  action.  If  so,  it  follows  by  necessary 
and  inevitable  consequence  that  the  other  defendants  have  the 
same  defense. 

[Up  to  the  time  of  the  reversal  in  this  case  in  the  Court  of 
Appeals,  the  only  defendant  who  had  been  served  with  the  sum* 
mons,  or  who  had  appeared  in  the  action,  was  Gteorge  W.  Girty. 
Before  the  new  trial  in  this  Court,  the  answer  of  the  defendant 
Grirty  was  so  amended  as  to  set  up  a  new  defense,  namely,  accord 
and  satisfSu^on ;  and  the  defendant  Barber  appeared  and  put  in 
the  same  defenses  as  the  defendant  Girty.] 

y.  The  evidence  in  respect  to  the  &cts  and  circumstances 
under  which  the  settlement  was  made,  should  have  been  received. 

VL  The  judgment  of  the  Court  of  Appeals  simply  decided 
that  the  contract  was  not  merged  as  to  the  defendant  Girty.  That 
Court  did  not  consider  the  question  whether,  in  an  action  on  a 
joint  contract  where  a  joint  contract  was  proved,  there  could  be 
a  judgment  against  one  of  the  defendants,  and  a  judgment  in 
&vor  of  another. 

VIL  The  Code  has,  in  this  respect,  so  &r  and  so  far  only, 
altered  the  prior  law,  as  to  permit  the  plaintiff,  when  he  declares 
on  a  joint  contract,  and  proves  a  several  one,  to  recover  against 
such  of  the  defendants  as  he  might  have  recovered  against  had 
he  brought  his  action,  originally  against  those  severally  liable, 
and  declared  on  the  several  liability.  {Parker  v.  Jadcson,  16 
Barb.,  88 ;  BrumskUl  v.  JameSy  1  Kern.,  294 ;  Chfflin  v.  BuUerlt/j 
2  Abb.,  448.) 

VJLLl.  In  the  present  case,  the  liability  declared  on  was  a  joint 
liability.  The  liability  proved  was  a  joint  liability;  and  an 
action  could  never  have  been  brought  against  any  of  the  defend- 
ants without  joining  all  of  them. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

A.  J,  WiBardj  for  plaintiffl  (respondents). 
L  The  first  exception  arose  upon  an  offer  on  the  part  of  the 
appellants  to  show,  by  parol  testimony,  an  intent  on  the  part  of 
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the  parties  to  the  conditional  oompromisei  variant  from  that 
expressed  on  the  £Btce  of  the  papers.  It  is  obvious  that  the  bond 
was  prepared  and  executed  for  the  express  purpose  of  fixing  and 
witnessing  the  intent  and  meaning  of  the  parties,  and  accordingly 
it  most  be  allowed  to  have,  in  that  respect,  conclusive  effect 

11.  The  other  exceptions  present  a  single  question,  viz.: 
Whether,  upon  the  whole  case,  as  it  was  presented,  the  plaintiff 
or  the  defendants  were  entitled  to  judgment  It  was  conceded 
that  no  question  of  fact  was  presented,  and  each  party  claimed 
an  instruction,  in  his  &vor,  directing  the  jury  to  render  a  specific 
verdict  Such  an  instruction  was  pray^  for  by  the  defendant 
Girty,  and,  being  refused,  forms  the  subject  of  the  second 
exception. 

1.  The  case,  as  it  stands  at  the  present  time,  is  with  certain 
immaterial  exceptions,  considered  under  the  next  subdivision, 
identical  with  that  made  on  the  former  trial  Judgment,  on  that 
trial  was  given  for  the  defendants.  The  reversal  of  that  judg- 
ment was  a  declaration  by  the  Court  of  Appeals  that  the  judg- 
ment should  have  been  for  the  plaintiff  instead  of  for  the  d^end- 
ants.  So  far,  then,  as  the  testimony  on  the  two  trials  was  the 
same,  the  decision  of  the  Court  of  Appeals  must  be  deemed  an 
authority  fbr  the  rulings  in  the  present  case.  (18  K  Y.  R,  468 ; 
6Duer,  84.) 

2.  The  &ct8  alluded  to  in  the  foregoing  subdivision,  as  intro- 
duced for  the  first  time  on  the  last  trial,  are  enumerated  and 
considered  below. 

(a.)  It  was  admitted  "  that  the  judgment  recovered  in  Missouri, 
of  which  the  foregoing  is  the  record,  was  the  exact  amount  due 
to  the  plaintiffs  at  the  time  of  the  rendition  thereof^  on  account 
of  their  having  accepted  and  paid,"  &a  This  fact,  although  not 
directly  set  forth  as  either  proved  or  considered  on  the  fornix 
trial,  yet  it  was  assumed  to  be  true,  and  both  the  opinion  in  this 
Court  and  the  Court  of  Appeals  proceed  on  such  assumption. 

(5.)  It  was  also  admitted  that  Barber  had  paid  $500  cash,  and 
all  the  notes  that  had  matured  up  to  the  commencement  of  this 
action.  This  was  a  fact  distinctly  assumed  on  the  former  trial. 
The  bond  of  compromise  was  before  the  Court,  and  the  payments 
and  the  time  of  their  maturity  were  in  the  Case.  The  plaintiffi 
did  not  allege  or  prove  a  failure  on  the  part  of  Barber  to  perform 
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the  conditions  of  his  bond ;  and,  accordingly,  the  presumption 
upon  the  case  as  it  stood  was,  that  Barber  had  complied,  as  &r 
as  the  bond  required,  with  its  provisions. 

(c.)  It  was  also  proved  that,  after  the  date  of  the  bond,  and 
before  the  commencement  of  this  suit,  Dbran  paid  the  plaintifBs 
|500.  This  fact,  if  it  has  any  effect  on  the  inerits  of  this  contro- 
versy beyond  that  of  limiting  the  amount  the  plaintifis  are 
entitied  to  recover,  makes  for  the  plaintifis,  for  it  is  a  distinct 
admission,  at  least  as  £Eir  as  Doran  is  concerned,  that  the  onginied 
debt  existed,  notwithstanding  the  compronfise  bond. 

The  judgment  below  should  be  affirmed,  with  costs. 

Woodruff,  J.  On  the  first  day  of  June,  1862,  William  B. 
Barber,  one  of  the  copartners  in  the  defendants'  firm,  executed 
to  the  plaintifb  his  bond,  under  seal,  in  the  penal  sum  of  $12,000, 
conditioned  for  the  payment  of  $8,000,  in  part  in  money,  and  in 
part  aocording  to  the  tenor  of  certain  five  notes  therein  mentioned, 
with  a  provision  that^  until  such  notes  were  paid,  the  whole  debt 
for  which  the  judgment  therein  mentioned  was  recovered — (that 
being  the  same  debt  for  which  this  action  is  brought  against 
the  defendants  as  copartners) — should  be  and  remain  due  and  in 
full  force ;  and  in  the  said  bond  the  said  William  B.  Barber, 
under  the  same  seal,  acknowledges  himself  indebted  to  the  plain- 
tifb  in  the  sum  of  $7,794.80.  The  cash  payment  wais  made, 
and  all  the  notes  which  were  payable  before  this  action  waa 
commenced  were  duly  paid. 

It  cannot  be  denied,  I  think,  that,  if  the  said  Barber  xbade' 
default  in  the  payment  of  any  of  the  notes,  an  action  would  lie 
against  him  upon  this  bond :  that,  according  to  the  common  law 
rule,  and  under  our  statute,  the  plaintiff  might,  in  such  an  action, 
take  judgment  on  this  bond  for  the  amount  of  the  penalty,  and 
would  be  entitied  to  collect  on  execution  the  whole  $7)794.80,  or 
any  balance  due  thereon. 

This  bond  was  therefore  a  specialty.  It  was  executed  and 
delivered  to  the  plaintifEs  by  one  of  three  partners  for  the  debt 
of  the  firm. 

Although  under  the  decision  of  the  Court  of  Appeals,  (18  N. 
Y.  R,  468,)  the  recovery  of  the  judgment  in  Missouri  against 
Barber  did  not,  by  reason  of  the  peculiar  laws  of  that  State, 
Bosw.— Vol.  VI.  73 
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merge  and  extinguish  the  copartnership  debt^  it  is  neverthelees 
insisted  .that  the  acceptance  of  the  bond  of  Barber  for  the  debt 
of  the  firm  did  so. 

In  Clement  v.  Brush,  (S  John.  Cas.,  180))  it  was  distinctly  held 
where  one  of  two  partners  executed  his  bond  for  the  debt  of  the 
firm,  it  extinguished  the  simple  contract  or  partnership  debt 
That  case  was  strikingly  like  the  present  in  two  of  its  prominent 
features.  It  was  entirely  obvious  on  the  &Ge  of  that  transaction, 
that  the  creditor  never  intended  to  part  with  the  liability  of 
either  partner.  The  bond  was  executed  in  the  name  of  the  firm. 
But  the  Court  having  first  held  that  one  partner  could  not  bind 
the  other  by  seal,  and  next,  that  the  bond  was  a  valid  obligation 
binding  the  partner  by  whom  it  was  signed,  declared  that  it  opera- 
ted to  extinguish  the  copartnership  debt  And,  again,  the  transac- 
tion was  in  another  State,  (Pennsylvania,)  and  the  Court  held,  in 
the  absence  of  evidence  that  by  the  laws  of  that  State  the  bond 
would  not  have  the  effect  stated,  the  rule  was  imperative,  and 
the  copartner  discharged. 

So  in  Tom  v.  Ooodrich,  (2  John.,  213,)  where  a  firm  was  liable 
to  the  United  States  for  duties,  it  was  held  that  the  claim  of  the 
United  States  against  the  firm  was  extinguished  by  the  giving 
i^nd  acceptance  of  the  bond  of  one  of  the  copartners  therefor. 
And  the  same  doctrine  is  again  distinctly  recognized  and  appro- 
ved in  Waidron  et  al.  v.  Sherburne  et  oL,  (15  John.,  409,)  and 
see,  also,  McBride  v.  Hogan,  (1  Wend.,  835,)  United  States  v. 
Asiley,  (3  Wash.  C.  C,  508,)  Collyer  on  Partnership,  (§  481, 
note.) 

The  same  doctrine  is  expressly  recognized  and  affirmed  in  the 
State  of  Missouri,  where  this  bond  was  given  and  received.  In 
Settle  V.  Davidson,  (7  Mo.  B.,  604,)  it  was  held  that  a  bond  given 
by  one  of  several  copartners,  for  a  debt  of  the  firm  due  by 
simple  contract,  is  an  extinguishment  of  such  simple  contract 
debt,  which  thereby  becomes  the  sole  debt  of  him  who  executed 
the  bond. 

This  deliberate  judgment  of  the  Missouri  Courts,  while  the 
statute  of  Missouri  in  regard  to  joint  and  several  liabilities  was 
identical  with  that  upon  which  the  plaintiff  relies,  may  properly 
be  regarded  as  an  authoritative  exposition  of  the  effect  of  their 
statute,  and  to  be  decisive  that,  notwithstanding  the  statute,  the 
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acceptance  of  the  separate  bond  of  one  of  two  copartners  for  the 
debt  of  the  firm  extinguishes  the  debt  and  discharges  the  other 
partner — that  the  law  in  that  respect  is  there,  (notwithstanding 
the  statute,)  the  same  as  it  is  in  this  State. 

The  question  however  remains,  (if  this  Missouri  decision  be 
followed,)  whether  this  bond  was  accepted  for  the  copartnership 
debt?  It  may  be  true  that  one  of  two  copartners  may  place  in 
the  hands  of  the  creditor  collateral  securities,  and  even  his  own 
bond  and  mortgage,  upon  such  conditions  that  they  shall  not 
destroy  the  simple  contract  debt  (7  Bick  So.  Car.  B.,  114;  4 
Watte,  518 ;  6  id.,  165 ;  4  Dev.,  460 ;  Collyer  on  Partnership, 
8d  Am.  ed.,  485,  note,  §  481.) 

But  here  the  bond  was  taken  in  compromise  of  the  debt^  and 
the  payment  of  the  notes  therein  mentioned  would,  by  the  plain 
construction  of  the  bond,  haye  operated  to  discharge  Barber.  It 
appears  by  the  opinion  of  Johnson,  Ch.  J.,  and  by  the  dissenting 
opinion  of  Mr.  Justice  Harris,  that  the  effect  of  this  bond  did 
not  escape  their  attention;  and  if  not,  then,  whatever  our  own 
opinions  might  be  we  should  hardly  be  warranted  in  holding 
that  the  defendant  Girty  is  discharged  by  the  giving  and  accept- 
ance of  this  bond,  (although  it  does  not  appear  that  the  decision 
of  the  Courts  of  Missouri  was  called  to  their  notice,)  unless  the 
case  is  altered  by  the  proo&  given  on  the  last  trial  In  the 
opinion  of  Chief  Justice  Johnson,  in  reference  to  this  bond,  he 
speaks  of  it  as  a  conditional  compromise  not  shown  to  have  been 
carried  out  On  the  last  trial  it  was  admitted  that  all  the  notes 
which  are  mentioned  in  the  condition  of  this  bond,  which  became 
due  before  this  action  was  commenced,  were  duly  paid 

I  cannot,  however,  see  how  that  can  affect  the  question  of 
Girty's  liability — it  entitles  him  to  a  credit  of  what  has  been 
paid,  and  it  may  show  that  the  action  cannot  be  maintained 
against  Barber,  but  if  neither  the  recovery  of  the  judgment  nor 
the  acceptance  of  the  bond  discharged  Girty,  then  he  is  not  dis- 
charged by  paymente  on  the  bond  of  part  of  the  amount  of  the 
debt 

I  think  that  the  decision  of  the  Court  of  Appeals  requires  us 
to  affirm  the  judgment 
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Hoffman,  J.  The  dccisioa  of  the  Covert  of  Appeals  has  settled 
the  law  of  this  case  to  be,  that  the  judgment  obtained  ixi  Missouri 
againat  iParber,  upou  the  joint  debt^  could  not  be  9et  up  as  a 
defense  by  the  co-debtors,  when  sued  in  this  State^  It  did  not 
mergQ  the  original  Habilitj,  because  of  the  provision  in  the 
statute  of  Missouri,  ^  that  all  contracts  whiph^  by  the  cpioiDon 
law,  are  joint  onjtj}  shall  be  construed  tp  be  joint  and  aeyeral." 
(18  K  Y.  R,  468.) 

The  next  question  in  the  case  is,  what  is.  the  effect  of  the  com- 
promise and  arrangement  effected  by  the  conditional  bond— 
the  paynoent  of  all  the  notes  given  und<^  it  as  they  matured — and 
the  commencement  of  this  action,  before  the  next  note  in  order  of 
time  had  become  due?  The  original  debt^  as  evidenced  by  the 
judgment,  with  interest  to  the  date  of  the  bond^  was  $7,79480. 
The  cx)mpromise  was  for  $500,  paid  ij^  cash,  and  five  notes  for 
$500  each,  payable  in  from  onie  to  five  years. 

The  Chief  Justice^  in  delivering  the  opinion,  i^  the  Court  of 
Appeals,  adverts  tp  this  point  in  t^he  following  manner :  '^  It  is 
difficult  to  see  how  the  mere  formal  satis&xstion  of  the  judgment 
against  Barber,  which  appears  by  the  cotemporaneous  bond, 
referred  to  in  the  entry  as  the  attorney's  authority  to  satisfy,  tp 
have  been  founded  on  no  actual  satisfaction  or  extinguishment 
of  the  debt,  but  only  upon  a  conditiopal  oompromise  not  shown 
to  have  been  carried  out^  can  be  available- to  these  defend^its." 

It  is  true,  that  by  the  proo&  in  the  present  action,  the  oom^ 
promise  is  shown  to  have  been  carried  out  according  to  its  terois, 
by  performance  of  all  that  was  to  be  fulfilled  before  the  com- 
mencement of  this  action.  Still  it  had,  not.  been  executed  in  full 
It  remained  to  some  extent  executory. 

We  apprehend,  however,  that  the  rule  which  the  Court  of 
Appeals  intimates,  if  it  does  not  prescribe,  is,  that  the  conditional 
oompromise  of  the  judgment,  and  of  the  judgment  merely 
against  Barber,  could  not,  as  to  the  copartners,  have  any  greater 
e;ffect  than  the  judgment  itself.  The  judgment  had  no  operation 
to  prevent  a  suit  against  the  others  upon  the  original  demand. 
The  conditional  agreement  affected  and  vacated  the  judgment; 
but  by  its  very  terms,  the  debt  evidenced  thereby  was  to 
remain  in  full  force  until  all  the  notes  given  by  Barber  were 
fully  paid ;    Barber   acknowledging  himself  indebted  in  the . 
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amount  of  th6  said  jadgment  Thus  the  debt  wad  not  absolutely 
extinguished,  but  expressly  retained,  and  only  to  be  extinguished 
even  as  to  Barber,  by  the  eventual  payment 

The  result  is,  that  the  judgment  must  be  affirmed. 

Judgtikeni  affirmed,  with  dosts. 


John  HolispOOL,  Plaintitf  and  Eespondent,  v.  Hekry  DaviS, 
Thomas  Webb,  Trustee,  Henry  S.  Davis,  Jessijs  laABEtLA 
Davis,  Hamilton  Jackson,  and  Blanche  DAVid,  Infants, 
Defendants  and  Appellants. 

1.  Where  property  is  devised  by  a  testator  to  bis  executors  in  trust,  to  apply 
the  rents  and  profits  to  the  support  of  a  person  nam^d  (his  daughter)  during 
her  life,  and  after  her  death  to  the  support  of  the  children  of  such  person 
during  their  respective  minorities,  and  to  convey  to  each  his  or  her  aliquot 
share  on  arriving  at  the  age  of  twenty-One  years,  and  such  person  subse- 
quently marries  and  has  issue  of  the  marriage,  the  estate  of  her  in&nt 
diildren  in  the  said  property  cannot  be  divested  by  an  order  of  the  Court 
of  Chancery  made  on  a  petition  of  the  Trustee  and  such  daughter  and  her 
husband,  authorizing  a  mortgage  of  the  property  to  raise  money  to  improve 
it,  unless  the  in&nts  are  parties  to  such  proceeding. 

2.  tfnless  the  in&nts  are  made  parties,  the  order  authorizing  the  execution  of 
the  mortgage  is,  as  to  them,  eoraim  non  judide;  and  thift  mortgage  givett  itt 
parsuance  of  the  order  is  inoperative  and  void. 

(Before  Bobworth,  Ch.  J.,  and  Pierbepont  and  MoNORixr,  J.  J.) 
Heard,  May  Vth ;  decided,  June  2d,  1860. 

Appeal  by  the  defendants  from  a  judgment  rendered  6n  ^ 
trial  had  in  March,  1859,  before  Mr.  Justice  Hopfmak,  Withotit 
a  jury. 

This  action  is  brought  to  foreclose  two  mortgages  on  No.  70 
William  street.  New  York,  executed  by  Joel  Piatt,  Trustee  of  the 
estate  of  Sobcrt  Steele,  deceased,  and  Henry  Davis  and  Isabella 
his  wife;  one  to  Eliza  Smith,  for  $6,000,  dated  20th  June,  1889, 
and  the  other  to  Eliza  A.  Barrow,  for  $3,500,  dated  13th  July, 
1839 — the  plaintiff  claiming  as  assignee  under  assignments  dated, 
as  to  the  Smith  mortgage,  August  1,  1844,  and,  as  to  the  Barrow 
mortgage,  May  1, 1844. 
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No  question  arose  on  the  pleadings.  The  Judge  found,  aa 
facts — 

First  That  Robert  Steele  died  on  the  19th  day  of  August, 
1823,  seized  and  possessed  of  the  mortgaged  premises,  and  leay- 
ing  a  will,  duly  executed,  to  pass  real  estate,  which  contained, 
inter  alia^  the  clauses  following,  viz. : 

''I  give  and  devise  unto  mj  executors  hereinafter  named  and 
the  survivors  and  survivor  of  them,  and  the  heirs  of  such  sur- 
vivor, the  lot  and  premises  70  William  street,  together  with 
three  lots  on  Stone  street,  in  said  dtj,  upon  trusty  to  rent  the 
same,  and  out  of  the  rents  to  keep  the  same  in  repair  and  in- 
sured ;  then  to  apply  the  remainder  of  the  rente  to  the  mainte- 
nance and  education  of  my  daughter,  Isabella  Maigaret  Steele, 
during  her  minority,  or  until  her  marriage,  and  after  she  shall 
arrive  at  the  age  of  twenty-one  years  or  get  married ;  then  to 
pay  the  same  to  my  said  daughter,  Isabella  Margaret  Steele,  or 
to  such  person  as  she,  by  writing,  shall  direct  to  receive  the  same, 
during  her  natural  life,  for  her  sole  and  separate  use,  independent 
of  any  husband,  so  that  the  said  Isabella  Margaret  Steele  shall 
not  sell,  mortgage,  charge,  or  otherwise  dispose  of  the  same  in  the 
way  of  anticipation,  and  after  the  death  of  the  said  Isabella 
Margaret  Steele,  leaving  lawful  issue,  in  trust  to  apply  the  said 
rents,  issues  and  profits,  from  time  to  time  as  they  shall  be  re- 
ceived and  collected,  to  and  among  such  issue  in  the  same  pro- 
portion as  they  would  be  entitled  under  the  laws  of  this  State, 
to  take  and  enjoy  real  estate  descended  from  her  as  her  heirs-at- 
law,  if  she  had  been  seized  of  the  same  and  had  died  unmarried. 
And  on  the  farther  trust  to  apply  the  respective  proportions  of 
such  of  said  issue  as  may  be  under  age,  during  their  respective 
ntiinorities,  to  his,  her,  or  their  maintenance  and  education,  and 
to  convey  to  each  of  them,  on  his  or  her  arriving  at  the  age  of 
twenty-one  years,  his  or  her  share  respectively,  in  fee  simple  of 
the  said  houses  and  lots  Nos.  16,  18,  and  20  Stone  street,  and 
No.  70  William  street,  to  such  child  or  children,  and  the  issue 
of  such  child  or  children  if  they  be  dead,  his,  her,  or  their  heirs 
and  assigns  forever." 

Second.  That  Joel  Piatt  was  duly  appointed  Trustee  under  the 
will  of  Robert  Steele,  by  an  order  of  the  Court  of  Chancery, 
made  on  the  27th  day  of  September,  1881. 
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Third.  That  in  the  year  1885,  Isabella  Margaret  Steele  married 
the  defendant,  Henry  Davis. 

Fourth.  That  immediately  after  May  Ist,  1889,  two  old  and 
dilapidated  buildings  standing  npon  the  premises  described  in 
the  complaint,  were  removed  by  the  said  Henry  Davis  without 
the  authority  of  said  Trustee,  leaving  the  said  premises  vacant 

Fifth,  That  before  the  eighth  day  of  June,  1889,  the  said  Davis 
made  an  agreement  in  writing  with  one  James  Q-.  Wilson,  for  the 
erection  of  a  building  upon  the  said  premises,  and  that  said  agree- 
ment was  made  in  contemplation  of  obtaining  the  order  herein- 
after mentioned. 

Sixth.  That  before  the  said  eighth  day  of  June,  the  erection 
of  the  said  building  was  commenced  by  said  Wilson. 

Seventh.  That  on  the  said  eighth  day  of  June,  a  petition  was 
presented  to  the  Court  of  Chancery  by  said  trustee  and  said 
Davis  and  wife,  and  that  upon  the  said  petition  such  proceedings 
were  had,  that  an  order  was  made  by  said  Court  June  10,  1889, 
authorizing  said  Joel  Piatt  as  Trustee,  to  mortgage  No.  70  Wil- 
liam street,  for  any  sum  not  exceeding  $10,000,  "  the  said  Trustee 
to  keep  down  the  interest  on  said  mortgage  debt,  and  also  to  pay 
all  taxes  and  assessments,  and  the  premiums  of  insurance  on  the 
building  to  be  erected,  out  of  the  rents  and  profits  to  be  derived 
£rom  the  said  premises."  The  defendants  Henry  Davis  and 
Isabella  Margaret  Davis,  who  were  then  living  and  infants,  were 
not  parties  to  the  proceedings  on  which  said  order  was  made. 
The  petition  stated  that  there  were  no  buildings  on  the  premises, 
that  the  Trustee  had  no  funds  with  which  to  improve ;  and  that 
the  petitioners  desired  to  raise  by  mortgage  $10,000,  or  less,  ''for 
the  purpose  of  erecting  suitable  buildings,  so  that  a  larger  income 
may  be  derived  from  the  said  property." 

Eighth,  That  in  pursuance  of  said  order  of  June  10th,  1889,  the 
bonds  and  mortgages  in  question  were  executed,  acknowledged 
and  delivered. 

Ninth.  That  $6,000  was  advanced  and  lent  to  said  Trustee  by 
Eliza  Smith  upon  the  bond  and  mortgage  executed  to  her,  and 
that  $8,600  was  advanced  and  lent  by  Eliza  A.  Barrow  upon  the 
bond  and  mortgage  executed  to  her. 

Tenth.  That  the  said  moneys  so  advanced  and  lent,  were  under 
the  control  of  Joel  Piatt,  the  said  Trustee,  who  allowed  the  whol^ 
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of  said  moneys  to  be  received  by  the  defendant  Henry  Bavia, 
and  that  this  &ct  was  known  to  the  pl^ntiff  herein  at  the  tims 
when  said  mortgages  Ti^rere  executed. 

Hkv^nth.  That  the  building  desQribe4  i^  the  complaint,  was 
not  paid  for  in  whole  or  in  part  by  ^d  moneys,  but  was  paid 
for  by  merchandise,  secwtie^  and  pther  moneys  belonging  to  the 
said  Henry  Davis,  substituted  in  the  place  of  those  receiyed  by 
him  of  the  Trustee,  who  permitted  him  to.  expend  the  same  there- 
on. That  the  said  building  was  erected  in  compliance  with  the 
said  order,  was  a  valuable  improvement  of  the  said  premises, 
and  was  of  a  substantial  and  permanent  character,  and  that 
inasmuch  as  the  said  premises  were  vacant,  the  erection  of  the 
said  building  was  indispensable  to  provide  income  therefrom  and 
a  necessary  improvement. 

Ikvdfth.  That  the  plaintiff  ia  now  the  holder  of  the  said  bonds 
and  mortgages  under  assignments  thereoj^  in  due  from. 

Thirteenth.  That  at  the  time  of  the  execution  of  said  bonds 
and  mortgages,  only  two  children  had  been  bom  of  the  maniago 
of  the  said  Henry  Davis  and  Isabella  Margaret  Steele,  namely : 
the  defendants  Henry  Steele  Da,vis  and  Jessie  Isabella  DayiSi 
who  were  then  in&nt& 

Fpurteenth.  That  two  children  have  since  been  bom  of  the 
said  marriage,  namely :  the  defendants  Hamilton  Jackson  Davis 
and  Blanche  Davis. 

Mfieenth.  That  the  defendant  Thomas  Webb  was  duly  ap- 
pointed Trustee  under  the  will  of  the  said  Bobert  Steele,  by  a 
decree  of  the  Court  of  Chancery,  made  on  the  21st  day  of  June, 
1847,  and  duly  qualified  as  such  Trustee. 

iSidoenth.  That  Isabella  Margaret  Davis  died  in  tiie  month  of 
October,  1851. 

That  the  sum  of  $15,067.28  is  now  due  upon  the  honda  and 
mortgages  set  up  in  the  complaint 

And  upon  the  said  conclusions  of  &ct  so  found,  the  said  Court 
decided,  as  matters  of  law, 

That  the  order  of  the  said  Court  of  Chancery  authoriaad  the 
execution  of  the  said  mortgages,  and  the  said  mortgages  them- 
selves were  valid  and  obligatory,  and  that  the  plaintiff,  as  the 
assignee  thereof,  was  entitled  to  a  judgment  of  foreclosure  tliere- 
of,  &c 
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ifudfpBiNLt  was  enteied  aeoordingly  declaringi  among  other 
ilaBgq,  that  the  defendants  be  foreyer  barred  and  foredoaed  of 
all  right,  &c.,  in  the  said  premises  or  any  part  thereof 

From  that  judgment  the  Trustee,  Thomaa  Webb,  and  the 
defendant  Henry  Steele  Payis,  Hamilton  Jaekaon  Bayia,  Jessie 
Isabella  Davis  and  Blanche  Davia  appealed  to  the  General  Term. 

M.  &  BidweU^  for  appellaats^ 

L  The  title  of  the  plaintiff  is  not  derived  firom  any  eonvey- 
anoe  or  act  of  these  defendants :  the  cnm  of  proTiog  that  he  has 
a  right  to  have  their  interest  barred  and  extinguished,  rests  upon 
him.  He  must  prove  this  right  dearly :  if  it  remains  doubtful, 
he  wiU  not  be  entitled  to  judgment  against  them.^ 

H  The  Trustee  under  the  will  of  Jlobert  Steele  did  not  take 
an  estate  in  fee,  but  an  estate  for  the  life  of  the  testator's  daugh- 
ter)  Isabella  Margaret  (Steele)  Davis,  and  a  contingent  term, 
determinable,  as  to  her  children  severally,  if  they  should  survive 
her,  when  they  respectively  attained  the  age  of  twenty  one  yeaxa. 
{Baker  v.  LariOard^  4  Comst,  257, 269, 270 ;  Noiiner.  Qrm^Odf 
7  Paige,  548^  Doe  v.  Provoost^  4  Joh]|.>61 ;  (hchT<mY.  Fan  Sur- 
lay,  20  Wend.,  874.) 

The  rule  as  to  vesting  of  estates  in  such  cases  is  the  same  in 
equity  as  at  law.  (Adams'  Eq.,  49,  [52  Law  Lib.,  N.  & ;]  Burton's 
Eeal  Prop,,  419,  [7  id.;]  4  K^t's  Com.,  802,  806;  2  BL  Com,, 
887.) 

But  the  estate  devised  to  the  children  was  a  l^al  esl^ate,^  and 
not  a  mere  equitable  interest  {NkcfU  v.  fVaitoorih^  4  Denio,  885, 
888,  389,  and  the  authorities  there  cited.) 

The  authority  or  direction  to  the  Truatee  to  convey  the  pro- 
perty to  the  children  did  not,  of  itself,  con&r  on  the  Trustee  a 
&e.  (jDoedLPiiycrv.  iWicAoZfe,  1B.&0.,  886;  a  J).  &  B.,  480.) 

It  was  the  intention  of  the  testetpr,^  c^pairent.  chi,  the  &(oe  of  the 
will,  that  the  children  should  then  becpnae  iho,  absolute  owners 
of  tiie  'pTopertj  in  fee. 

Ifj  however,  upon  common-Jaw  prindple^  tiie  estate  of  tibe 
truatee  was  a  fae-simple,  ani}  the  iiiiterests  of  the  children  of  the 
testator's  daughter  were  merely,  equitable,  yet,,  by  force  imd 
operation  of  the  statute,  the  estate  of  the  Trustee  would  terminate 
when  those  children,  surviving  their  mother,  should  becomo.  of 
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the  age  of  twenty-one  years,  and  they  would  then  aeyeiall j  have 
a  legal  estate  of  the  same  quality  and  duration  as  their  respective 
beneficial  interests. 

III.  The  plaintiff's  title  depends  on  the  validity  and  effect  of 
the  order  of  the  Yice-Chancellor,  of  10th  June,  1839,  and  the 
subsequent  proceedings  under  it 

1.  That  order  did  not  enable  the  Trustee,  Joel  Piatt,  to  give  a 
mortgage,  by  which  the  interests  of  the  children  could  be  bound. 

(a.)  The  Court  of  Chancery  has  no  inherent  original  jurisdiction 
to  direct  the  sale  or  disposition  of  the  real  estate  of  an  infimt 

Its  jurisdiction,  in  cases  of  this  kind,  rests  altogether  upon  tiie 
statutes  authorizing  the  sale  or  disposition  of  the  real  estates  of 
infents.  (2  R  S.,  195,  §  176;  Bogers  v.  ZWZ,  6  Hill,  415;  WiU 
liamsm  v.  Berry,  8  How.  tJ.  S.  R,  556 ;  20  How.  Pr.  R,  427-481.) 

(&.)  Ever  since  1815,  this  power  has  been  restricted  by  the 
terms  of  the  statute  to  cases  where  such  sale  or  disposition  does 
not  contravene  the  provisions  of  the  will  or  conveyance  by 
which  the  estate  was  devised  or  granted  to  the  in&nt  (Laws  of 
1815,  ch.  106;  2  R  S.,  195,  §  176.) 

(c)  The  order  directed  the  Trustee  to  execute  mortgages,  in 
plain  contravention  of  the  wiU  of  Bobert  Steele,  and  was  there- 
fore void  under  this  law. 

{d.)  The  application  for  the  order  should  have  been  made  by 
the  next  friend  or  guardian  of  the  infants.  (2  R  S.,  p.  179,  §  170.) 

No  one  else  was  authorized  to  make  it 

The  application  fiom  persons  so  authorized  was  necessary  to 
give  tiie  Court  jurisdiction  of  the  case.  But  there  was  no  sudi 
application. 

The  Court,  therefore,  had  no  jurisdiction  of  the  case. 

On  this  account  the  order  was  void. 

(e.)  The  statute  requires  also,  that  on  such  an  application  the 
Court  shall  appoint  a  guardian  of  tiie  infant  in  relation  to  the 
application.  (2  R  S.,  p.  194,  §  171.) 

The  appointment  of  a  guardian  is  necessary  to  give  the  Court 
jurisdiction  of  the  in&nt;  witiiout  it,  the  order  of  the  Court  is 
void  {Bbam  v.  Burdick,  1  HiU,  130, 189 ;  iSb&neufer  y.  Jfei 
2  Comst,  459.) 

No  guardian  for  the  infeints  was  appointed. 

On  this  account  the  order  was  void. 


NEW  YOBK— JUNE,  1860.  687 

Honpool  ▼.  Davis  et  al 

It  is  quite  deax  that  the  order  cannot  be  sustained  under  the 
statute. 

n.  Iff  however,  the  estates  of  the  children  are  to  be  deemed 
mere  equitable  estates,  yet  the  Yice-Chancellor  had  no  power  to 
order  a  sale  or  disposition  of  them,  except  in  the  mode  prescribed 
by  the  statute.  (2  R  S.,  194, 195.) 

(a.)  The  statute  is  not  in  its  terms  confined  to  the  legal  estates 
of  an  infant. 

The  expression  "  real  estate  "  (unless  qualified  by  the  context,) 
when  used  in  a  statute,  is  a  generic  term  which  comprehends 
equitable  as  well  as  legal  estates. 

The  reason  and  policy  of  the  statute  are  applicable  to  equitable 
as  well  as  legal  estates. 

(J.)  The  power  of  the  Court  of  Chancery  in  England  over 
infants  was  not  a  part  of,  or  derived  from,  its  general  jurisdiction 
\u(  a  court  of  equity. 

Ko  such  power  was  ever  exercised  or  claimed  by  the  Court  of 
Exchequer,  although,  until  quite  recently,  that  Court  possessed 
the  same  equity  powers  as  the  Court  of  Chancery.  (Bl.  Com., 
426,  427.) 

It  is  not  a  power  which  a  court  of  equity  possesses  by  virtue 
of  its  general  jurisdiction.  (2  Story's  Eq.  Jur.,  §§  1828,  1880.) 

In  England,  the  King,,  as  pater  patriae^  is  entitled  to  the  care 
and  custody  of  infants;  this  is  a  royal  prerogative;  this  power 
is  delegated  to  the  Court  of  Chancery,  which,  in  the  exercise  of 
it,  represents  the  Eong  as  parens  patriae.  (McPherson  on  In&nts, 
101 ;  2  Story's  Eq.  Jur.,  §§  1888, 1884.) 

(c).  Equitable  estates  are  as  distinctly  recognized  and  as  well 
established  as  legal  estates.  They  have,  in  equity,  all  the  attri- 
butes and  qualities  of  legal  estates.  (4  Kent's  Com.,  802,  308 ;  2 
BL  Com.,  887 ;  1  Sand,  on  Uses,  269,  et  seq. ;  Burgess  v.  Wheat^ 
1  Eden's  R,  228,  224.) 

Upon  general  principles,  therefore,  the  Court  of  Chancery  has 
no  more  right  to  dispose  of  them  than  of  legal  estates.  (Adams' 
Eq.,  284,  285;  62  Law  Lib.,  [N.  S.;]  Furlam  v.  Sanders,  Bac. 
Abr.  Uses  and  Trusts,  [E  8,]  cited  Hill  on  Trustees,  last  ed., 
S17.) 

{d.)  Assuming,  however,  that  the  disposal  of  an  infant's  equit 
able  estate  was  within  the  jurisdiction  of  the  Court  of  Chancery, 
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yet  that  jurisdiction  could  be  exercised  only  in  those  particular 
cases  where  the  Court  has  acquired  jurisdiction  of  the  cause,  and 
the  parties  by  the  institution  of  a  regular  suit  The  Court  of 
Chancery  cannot  even  appoint  a  Beoeiyer  of  an  in&nf  s  propertj 
upon  petition.  {Ex  parte  Wkitfiddj  2  Atk.,  815;  Mr  pcffU 
Moun^t,  15  Ves.,  445.) 

Much  less  can  it  acquire  jurisdiction  to  order  a  sale  or  mort- 
gage of  real  estate  upon  a  mere  petition.  {Williamson  t«  Barry^ 
8  How.  U.  S.  E.,  538.) 

At  all  events,  the  Court  must  acquire  jurisdiction  of  this  canse^ 
if  not  by  regular  suit,  at  least  by  petition,  and  must  acquire  juris- 
diction of  the  person  of  the  infant  by  the  appointment  of  a 
guardian  ad  litem  to  represent  him  and  take  care  of  his  interests. 
{Bloom  V.  BurdUek,  1  Hill,  130, 189.) 

This  would  be  in  effect  a  suit  {ScJmeider  v.  McFaarlanif  2 
Comst,  463.) 

The  necessity  of  his  having  an  opportunity  to  be  heard  in 
person  or  by  a  guardian  before  he  can  be  dq>rived  of  his  estate, 
stands  upon  first  principles  and  does  not  require  to  be  established 
by  the  authority  of  adjudged  cases.  It  is  a  fundamental  prioci* 
pie  of  jurisprudence  that,  until  a  Court  has  acquired  jurisdiction 
of  a  person,  its  acts  are,,  as  to  such  person,  a  nullity.  They  can- 
not bind  him  or  his  property.  {J^oom  v.  Burdick^  1  Hill,  130, 
188;  BexY.  JJmversitg of  (hmbri^  [Dr.  Bentley's case,]  1  Str., 
667,  566, 667 ;  Chase  v.  HaOatoay,  14  Mass.,  222^  224^  226.) 

WHUam  Curtis  Noyes^.  for  respondent 

L  By  the  will  of  Bobert  Steele,  deceased,  his  dau^ter,  Mn. 
Davis,  was  entitled,  through  the  Trustee,  to  the  rents  and  profits 
of  the  premises  fbr  her  life  \  and  the  mortgages,  having  been 
executed  by  the  husband  and  herself,  jointly  with  the  Trustee, 
were  unquestionably  good  as  to  her,  to  the  extent  of  her  interest 

11.  The  Trustees  under  the  will  took  the  legal  estate  for  ^ 
benefit  of  Mrs.  Steele  and  her  children  and  their  issue ;  and,  in 
de&ult  of  such  issue,  for  the  sons  of  the  testator  and  their  issoeL 

1.  The  devise  is  to  them  "  and  the  sarvivors  or  survivor  of 
them,  and  the  heirs  of  such  survivor." 

2.  So  it  is  "upon  trust  to  rent  the  same,  and  aalef  ike  rents  to 
keep  the  same  in  repair  and  insured,  tjien  to  aj^y  tiie  remainder 
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of  the  lezLts  to  the  maintmance  of  my  daughter  Isabella  during 
her  minority  and  until  her  n>arriage ;  and  after  she  shall  arriye 
at  the  age  of  twenty-one  years,  or  get  married,  then  to  pay  the 
same  to  my  said  daughter,  or  to  sxich  person  as  she  shall  direct 
to  receive  the  same,  during  her  natural  hfe^  for  her  sole  and 
separate  use,  independent  of  any  husband,  so  that  the  said  Isa- 
bella shall  not  sell,,  mortgage,  charge,  or  otherwise  dispose  of  the 
same  in  the  way  of  anticipation." 

8.  So,  after  her  death,  leaving  issue,  in  trust,  to  apply  the 
rents,  &a,  from  time  to  time  as  they  shall  be  received  and  col- 
lected, to  and  among  such  issue  in  the  same  proportions  as  they 
would  be  entitled  to  as  heirs  if  she  had  been  seized  of  the  same 
and  had  died  unmarried ;  but  on  this  further  trust,,  to  apply  the 
respective  proportions  of  such  issue  as  may  be  under  age,  during 
their  minorities,  to  their  maintenance  and  education. 

4  To  convey  to  each,  on  his  or  her  arriving  at  age,  his  or  her 
share,  in  &e  simple,  "  to  such  child  or  children,  and  the  issue  of 
any  such  child  or  children,  if  they  be  dead,  his,  her,  or  their 
heirs  and  assigns  forever ;"  and, 

5.  In  case  Isabella  should  die  without  issue,,  then,  upon  the 
iurther  trust,  to  convey  the  same  to  his  sonsj  their  heira.  and 
assiguB,  forever,  on  attaining  thirty ;  and,  if  either  of  them  bo 
dead,  then  to  convey  his  share  to  and  among  the  issue,  kc» 

TIL  The  intent  of  the  devise  is  clearly  to  vest  tiie  legal  estate 
in  the  Trustees,  and  to  exclude  any  of  the  beneficiaries  from  any 
right  of  control  over  the  property ;  and  the  words  employed  ore 
eminently  fit  and  proper  to  attain  that. result  by  legal  means* 

1.  The  devise  is  in  trust. 

2.  So  upon  each  devise  over  the  continuation  of  the  trust  is 
declared  in  express  terms. 

8.  The  direction  *'  to  rent"  the  premises,  equivalent  to  a  pow^ 
to  lease  and  demise,  requires  a  legal  estate  to  support  the  demise, 
and  to  sustain  the  reversion  from  time  to  time,  and  make  new 
leases. 

4.  So  the  clause  i^ainst  anticipation. 

5.  So  the  clauses  requiring  the  application  of  the  rents  from 
time  to  time  to  repairs  and  taxes,  and  then  to  the  maintenance 
of  Isabella,  and  to  that  of  her  children  during  their  minorities, 
show  such  intent ;  and  are,  besides,  good  as  active  trusts  under 
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the  Bevised  Statutes,  (1  B.  S.,  p.  728,  §  55,)  also  requiring  the 
legal  estate  to  enable  the  Trustees  to  execute  them. 

6.  So  the  express  direction  to  apply  the  rents  and  profits 
among  the  issue  of  Isabella,  as  her  heirs,  in  the  same  proportions 
as  "  if  she  had  been  seized" 

7.  So  the  other  express  provision,  that  in  certain  contingencies 
they  should  "  convey,"  and  should  convey  in  fee  simple  to  the 
parties  entitled,  all  assuming  the  legal  title  in  the  trustees,  and 
not  in  any  of  the  beneficiaries. 

8.  The  well-settled  rule  is,  that  trustees  take  exactly  that 
quantity  of  interest  in  the  estate  which  the  purposes  of  the  trust 
require  (Hill  on  Trustees,  2d  ed.,  p.  289,  and  cases  there  cited); 
and,  inasmuch  as  they  were  to  rent  the  premises,  and  apply  the 
rents  and  profits  to  the  maintenance  of  Isabella,  and  also  to  that 
of  her  children  during  their  minorities,  they  must  take  a  fee  to 
enable  them  to  do  so. 

The  case  of  Oreason  v.  Ketdtas^  (17  K  Y.  R,  491,)  and  the 
other  cases  cited  by  Judge  HofIkan,  are  deemed  conclusive  on 
this  point  {Booth  v.  Field,  2  B.  &  AdoL,  561 ;  JKtcher  v.  Oarter, 
4  SaT>d.  Ch.  B.,  1.) 

lY.  The  interests  of  the  infants  in  the  premises  being  purely 
equitable,  it  was  competent  for  the  Court  of  Chancery,  in  the 
exercise  of  its  general  jurisdiction,  to  authorize  the  Trustee  to 
mortgage  it  for  the  purpose  of  improving  the  premises  and 
making  them  more  productive. 

1.  This  rule  is  well  settled  in  this  State.  {Hedges  v.  EUcer^  5 
Johns.  Ch.  B.,  163 ;  Cochran  v.  Van  Surlay,  20  Wend.,  875, 
per  Walworth,  Chancellor;  id.,  879,  per  Verplanck,  Senator; 
McPherson  on  Infents,  295,  L.  L.,  [N.  S.]  vol.  25 ;  UmbUly  v.  JKri, 
1,  [P.  Cooper,]  254 ;  Bugery.  Soger,  8  Dess.,  18;  Pitcher  v.  Quierf 
supra ;  Oreason  v.  KeieUas,  supra.) 

2.  It  makes  no  difference  in  applying  the  rule,  that  some 
limitations  of  the  equitable  estate  may  possibly  be  changed. 
{PlaU  V.  Sprigg,  2  Vern.,  808 ;  Frenin  v.  Charlton,  1  Eq.  Ca.  A\ 
886,  pt  4 ;  Bassett  v.  Clapham,  1  P.  Will,  858 ;  Wilmington  v. 
Fohy,  id,  536 ;  2  Seld.,  567 ;  8  Sand.,  581.) 

8.  Nor  does  section  65  of  the  article  of  the  Bevised  Statutesi 
in  regard  to  uses  and  trusts,  affect  the  question,  as  that  relates 
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only  to  the  legal  title.  (1  R  S.,  780 ;  Bevisois'  Notes,  8  B.  S., 
2d  ed,,  p.  586 ;  Oochran  v.  Van  Surlayy  supra.) 

Y.  Even  without  an  order  of  the  Court  of  Chancery,  a  Trustee 
to  whom  the  legal  estate  is  devised,  burdened  with  the  duty  of 
repairs  and  maintenance,  may  make  repairs,  even  to  the  addition 
of  new  buildings;  and  if  adjudged  reasonable,  and  such  as  the 
Court  would  have  directed,  will  be  allowed  for  them  in  passing 
bis  accounts.  (Hill  on  Trustees,  2d  ed.,  429,  and  cases  there 
cited ;  McPherson  on  Infants,  295.) 

YL  The  money  loaned  upon  the  mortgages  was  advanced  in 
good  faith,  relying  upon  the  order  of  the  Court,  and  the  mortga- 
ges executed  in  pursuance  of  it,  was  actually  received  by  the 
Trustee,  and  the  lenders  were  not  bound  to  see  to  its  application, 
nor  are  they  in  any  way  aflfected,  even  if  it  was  misapplied  by 
him,  which  is  denied.  (1  B.  S.,  p.  730,  §  66 ;  Soanoomanpers  Jk 
Oandy  v.  Musswmat  Babane  Munrey  KoorCeveree^  6  Moore's  In. 
Ap.,  898 ;  Archey  v.  Hudson,  7  Beav.,  551.) 

Vn.  The  moneys  loaned  were,  however,  substantially  applied 
by  the  Trustee  and  his  agent,  Davis,  to  the  erection  of  a  building 
upon  the  premises,  as  contemplated  by  the  order  of  the  Court  of 
Chancery,  and  the  immediate  devisee  of  the  equitable  estate  in 
the  premises,  and  her  children  have  had  the  full  benefit  of  it, 
and  the  defense  now  set  up  is  unjust  and  inequitable. 

The  judgment  should  be  affirmed,  with  costs. 

By  the  Court — Bosworth,  Ch.  J.  Are  the  mortgages  in 
question  operative  and  valid  as  against  the  in£mt  children  of 
Henry  Davis  and  Isabella  M.  Steele  his  wife? 

Those  of  them,  who  were  in  esse,  when  the  petition  of  Joel 
Piatt,  Trustee,  and  of  Davis  and  wife  was  presented  to  the  Court 
of  Chancery,  were  not  parties  to  that  proceeding.  In  that  pro- 
ceeding the  Court  of  Chancery  had  no  jurisdiction  of  their  per- 
sons ;  no  one  was  appointed  or  assumed  to  represent  them,  in  it 

The  mortgages  were  not  made,  nor  was  power  to  make  them 
asked,  for  the  purpose  of  so  improving  the  estate  that  it  would 
produce  a  fund,  for  their  support. 

The  observations  of  the  Chancellor,  in  Cochran  v.  Van  Surhy, 
(20  Wend.,  873-376,)  furnish  no  warrant  for  holding  the  mort- 
gages valid  as  against  the  in&nts. 


Sm  CASBS  IN  THE  SUPERIOR  COURT. 


Hoiiipool  r.  Davto  el  aL 


The  proceedings  m  the  Court  of  Chancery  were  not  taken 
under  article  7,  of  titled,  of  Chapter  1^  part  3,  2  Bevkied  StatutoB. 
la  Sedgeg  ▼.  IHker^  (6  J.  C.  R.^  168,)  the  piooeeding  was  bj 
bill,  and  the  infants  weie  parties  to  the  suit  The  Ooort,  there- 
forOy  hadjuriadictionof  the  persons  of  all  the  parties  sought  to  be 
affected  by  the  decree^  as  well  as  of  the  subject-matter  of  the  suit 

In  Pitcher  ir,  Oourter^  (4  Sand^  Ch.  B.,  1,)  the  petition  fof  leave 
to  mortgage,  attempted  to  make  a  case  dK)wiBg  that  such  a  oouise 
"  was  necessary  and  proper  for  the  support  and  maintenance  of 
Mrs.  Artois  and  her  infant  ehdldren^  and  the  education  of  {he 
lattdr ;  ^'  prayed  "  that  a  guardian  should  be  appointed  for  the 
infimtB,  to  join  in  the  e^tecution  of  the  mortgage,"  and  the  order 
entered  on  the  coming  in  of  the  report  of  a  master  made  thereon, 
"  directed  the  mortgage  or  mortgages  to  be  executed  by  Artois 
and  wife,  by  Clason  as  Trustee,  and  also  by  Clason  on  behalf  of 
the  infants,  and  that  the  same  should  bind  ^id  be  an  incumbrance 
upon  the  several  estates  which  tJiose  parties  had  in  and  to  the 
premises,"  &c.,  &c. 

That  case  is  clearly  distinguishable  from  the  present.  la  that 
the  in&nt^  were  parties  to  the  proceeding  to  obtain  authority  to 
mortgage;  and  that  authority  was  sought^  avowedly,  to  provide 
for  the  support  and  education  g(  the  infants,  as  well  as  for  the 
benefit  of  Mrs.  Artois,  and  the  order  made  attempted  to  provide 
for  the  payment,  (in  part  at  least,)  of  the  mortgage,  out  of  the 
income  of  the  improvements  to  be  made  with  the  money,  the 
mortgage  was  given  to  secure. 

In  the  present  case,  these  &ctB  do  not  exist — 

What  the  Court  said  of  its  power  over  the  equitable  estate  of 
infimts  in  Hedges  v.  Biker,  and  in  Pitcher  v.  Oartery  was  said  of 
its  power  in  cases  to  which  the  in&nts  were  parties,  and  in  which 
it  was  proposed  to  affect  their  title  for  their  benefit,  and  in  which, 
therefore,  it  had  jurisdiction  of  their  peisons,  as  well  as  of  the 
subject-matter  of  the  suit  or  proceeding. 

The  opinion  of  the  Court  at  Special  Term,  states  tiiat  the  case 
was  decided  in  fitvor  of  the  plaintiff  on  the  ground,  that  PHAer 
V.  Carter,  {supra,)  was  in  point,  and  was  an  authority  sustaining 
the  validity  of  the  mortgages  in  question. 

But  I  think  the  distinctions  already  stated  between  that  case  and 
the  present  must  have  been  overlooked ;  and  that  if  these  mort* 
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gages  are  to  be  upheld  as  valid  and  obligatory  against  the  in&nts, 
then  it  must  be  conceded  that  the  role  that  a  judgment,  decree, 
or  order,  cannot  affect  strangers  to  it,  has  no  application  to  in- 
fitnts ;  and  that  in&nts  who  most  need  protection  are  not  entitled 
to  it,  or  to  be  heard  upon  the  question  whether  their  equitable 
interests  shall  be  mortgaged  or  alienated,  as  an  essential  prerequi- 
site to  a  valid  mortgage  or  conveyance  of  them. 

In  my  opinion  the  order  giving  authority  to  mortgage,  and  the 
mortgages  in  question  executed  in  pursuance  of  it,  are  inopera- 
tive and  void  as  against  the  children  of  Isabella  M.  Davis.  (Oow- 
en  &  Hill's  k  Edwards'  Notes,  vol.  2,  pp.  6,  60,  and  cases  th»« 
cited.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Ordered  accordingly. 


Milton  St.  John,  Plaintiff  and  Bespondent,  v.  John  P.  Bobxbtb 
and  Sylvesteb  Lay,  Defendants  and  Appellants. 

1.  Where  a  note,  of  $595.80,  made  by  C.  A.  W.,  payable  to  the  order  of  R, 
and  indorsed  by  him  and  one  L.,  being  the  property  of  R.,  is,  after  it  has 
matured  and  been  protested,  sold,  together  with  a  collateral  note,  by  an 
auctioneer  at  public  auction,  and  the  auctioneer,  at  the  time  of  the  sale, 
holds  up  the  note  and  says,  '^Note  for  $596.80,  of  Charles  A.  Waterbury, 
with  collateral  attached,  for  the  benefit  of  whom  it  may  concern,"  and  stated 
'^  that  the  note,  with  collateral,  is  sold  for  whom  it  may  concern,"  and  the 
said  indorsements  of  R  and  L.  are  neither  read  nor  mentioned,  the  pur* 
chaser  at  such  sale  will  not  thereby  acquire  the  liability  of  B.  and  L.,  as 
fixed  indorsers  thereof 

2.  Such  a  transaction  is  a  sale  of  the  note,  and  the  liability  of  the  maker 
thereof  and  of  the  said  collateral  note,  and  of  nothing  more. 

3.  Even  if  the  delivery  of  the  note,  thus  indorsed,  to  the  purchaser,  is  equiva- 
lent to  the  indorsing  of  a  note  on  reissuing  it  after  its  maturity,  the  defend- 
ants could  not  be  held  as  indorsers  without  a  due  subsequent  demand  of 
payment)  and  notice  to  them  if  payment  should  be  refused. 

(Before  Bosworth,  Ch.  J.,  and  Pierbspont  and  MoKOBOor,  J.  J.) 
Heard,  Kay  15th;  decided,  June  2d,  ISdO. 
Bosw.— Vol  VL  Y5 
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A  CASE  upon  questions  of  law  arising  at  the  trial,  and  there 
ordered  to  be  first  heard  at  the  General  Term. 

The  suit  is  by  the  plaintiff  as  indorsee,  and  against  the  defend- 
ants as  indorsers,  of  a  note  which,  with  its  indorsements,  is  in 
the  words  following,  viz. : 

<*  $595.80.  New  York,  January  21, 1856- 

"  Thirty  days  after  date  T  promise  to  pay  to  John  P.  Roberts,  or 
order,  five  hundred  and  ninety -five  jW  dollars,  for  value  received, 
at  my  office,  No.  8  Wall  street,  New  York,  having  deposited 
with  him,  as  collateral  security,  my  own  note,  dated  Sept  15, 
1855,  for  $1,000,  indorsed  by  Bayard  Clarke,  with  authority  to 
sell  the  same  at  the  Brokers'  Board,  or  at  public  or  private  sale, 
or  otherwise,  at  his  option,  on  the  non-performance  of  this 
promise,  without  notice ;  and  with  authority  to  use,  transfer  or 
hypothecate  the  same  at  his  option,  he  being  required,  on  pay- 
ment or  tender  of  the  amount  loaned,  and  interest,  to  return  said 
note. 


Indorsed, 


"  C.  A.  Waterbuby." 


"John  P.  Bobsrxb, 
"  Sylvester  Lay." 


It  was  admitted  by  the  counsel  of  the  plaintiff  and  defendants 
that  the  note  in  suit  was  given  for  money  loaned  to  Charles  A. 
Waterbury,  the  maker  of  the  note,  and  for  services  rendered  by 
Mr.  Lay,  one  of  the  defendants  in  this  action,  for  said  Wate^ 
bury. 

It  was  proved  that,  just  prior  to  the  maturity  of  tlie  note, 
Boberts  indorsed  it  and  sent  it  to  Lay  for  collection,  and  that 
Lay  indorsed  it  and  deposited  in  his  Bank  for  collection,  and, 
not  being  paid  at  maturity,  it  was  protested.  Boberts  then  sent 
his  check  to  Lay  to  take  up  the  note.  He  did  so ;  and  Boberts, 
then  owning  the  note,  requested  Lay  to  procure  the  note,  and  the 
collateral  for  $1,000,  made  by  Waterbury  and  indorsed  by  one 
Bayard  Clarke,  to  be  sold  at  auction.  Lay  took  the  note  and 
collateral  to  A.  H.  Nicolay,  auctioneer,  who  advertised  them  for 
sale,  and  sold  them  on  the  ISth  of  March,  1856. 
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At  the  sale,  ^^  the  note  and  collateral  were  sold  together :  the 
aactioneer  held  up  the  paper,  and  said,  '  Note  for  $595  yW)  of 
Charles  A.  Waterbury,  with  collateral  attached,  for  the  benefit 
of  whom  it  may  concern,'  and  stated  that  the  iiote  collateral  was 
by  C.  A.  Waterbury  and  indorsed  by  Bayard  Clarke,  and  stated 
that  the  note,  with  collateral,  was  sold  for  whom  it  might  con- 
cern, and  asked  for  bids ;  the  indorsements  on  the  back  of  the 
note  in  suit  were  not  read,  nor  mentioned :  the  bidding  then 
commenced,  and  the  note  was  struck  oflF  for  $500." 

At  the  time  of  the  sale,  there  was  a  protest  annexed  to  the 
note,  but  no  certificate  that  notice  of  protest  had  been  served  on 
either  of  the  indorsers.  Payment  of  the  note  was  not  demanded 
of  Waterbury  after  this  sale  before  suit  brought ;  nor  was  any 
notice  of  any  claim  against  either  defendant  presented  to  or 
served  upon  hiuL  This  suit  was  commenced  about  the  8th  of 
June,  1857,  and  was  tried  before  Mr.  Justice  Woodrupf  and  a 
jury  November  16,  1858. 

When  the  testimony  was  closed  the  defendants'  counsel 
"admitted  that  there  is  no  fact  in  dispute,"  but  they  insisted 
that  the  defendants  were  entitled  to  a  verdict,  and  to  an  instruc- 
tion to  that  eflfect,  and  thereupon,  by  consent  of  counsel  of  the 
respective  parties,  the  Court  directed  a  verdict  for  the  plaintiff 
for  the  amount  of  the  note  and  interest,  and  that  the  case  be  first 
heard  at  the  General  Term,  with  leave  to  the  General  Term  to 
set  aside  the  verdict  and  order  a  dismissal  of  the  complaint,  if  of 
the  opinion  that  the  defendants  were  entitled  to  that  relief.  The 
jury  found  a  verdict  of  $708.17  for  the  plaintiff.  The  case  now 
comes  before  the  General  Term  on  these  facts  and  this  stipulation. 

Dan  Marvin^  for  plaintiffl 

L  The  questions  to  be  decided  are  purely  questions  of  law 
upon  the  undisputed  facts ;  that  is,  upon  the  &cts  admitted  by 
the  pleadings  and  proved  upon  the  trial,  without  any  respect  or 
reference  to  the  questions  or  offers  of  evidence  put  or  made  by 
the  defendants,  and  which  were  excluded  by  the  Judge  upon  the 
trial,  and  upon  such  undisputed  facts  the  Court  is  to  pronounce 
the  proper  judgment 

H  The  plaintiff,  when  he  had  read  the  note  and  indorsements 
in  evidence,  and  the  proof  of  protest  and  notice,  and  had  proved 
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the  amount  due  on  the  note,  had  made  out  a  case,  on  which  he 
was  entitled  to  judgment 

He  had  proved,  by  proof  and  necessary  presumption  of  law : 
.  1.  That  he  was  the  owner  and  holder  of  the  note  for  a  valuable 
consideration  as  purchaser. 

2.  That  the  whole  amount  of  principal  stated  in  the  note,  with 
interest,  was  due  thereon. 

8.  That  the  liability  of  the  defendants,  as  indorsers,  had  been 
fixed  by  the  notice  and  protest 

4.  That  the  note  had  been  protested  at  the  request  of  the  Com 
Exchange  Bank. 

By  presumption  of  law,  that  he  had  received  the  note  from 
the  Com  Exchange  Bank,  and  that  the  further  negotiation  of 
the  note,  mentioned  in  the  complaint^  was  from  the  bank  to  the 
plaintiff. 

.  IIL  It  was  not  necessary  for  the  plaintiff,  after  purchasing 
the  note,  to  have  it  protested,  or  the  indoisers  notified  a  second 
time. 

The  note  had  already  been  protested,  and  the  liability  of  the 
indorsers  fixed,  and  the  protest  and  notice  inured  to  the  benefit 
of  all  subsequent  holders.  (  WiUiams  v.  Matthews^  8  Cow.,  252 ; 
Edw.  on  Bills  and  Notes,  pp.  268,  494;  Story  on  Bills,  §  304; 
Chapman  v.  Eeane,  8  Ad.  &  El.,  198 ;  &  (7.,  80  Eng.  Com.  Law, 
69 ;  Wilson  v.  Swabey,  2  id.,  288.) 

lY.  When  a  bill  or  note  is  circulated  after  maturity,  it  is  only 
necessary  to  protest  it,  and  notify  the  indorsers  in  the  following 
cases: 

.  1.  When  there  has  been  no  protest  and  notice  at  the  maturity 
of  the  note. 

2.  When  the  indorsements  are  made  subsequent  to  the  maturity 
of  the  note,  and  that  &ct  appears  upon  the  lace  of  the  indorse- 
ments, or  is  known  to  the  holder. 

In  all  the  reported  cases,  the  indorsement  was  made  subsequent 
to  the  maturity  of  the  bill  or  note.  {LeavUt  v.  Putnam^  8  Comst, 
494,  and  cases  cited.) 

y.  The  plaintiff,  as  holder,  had  no  notice  by  whom  the  note 
was  sold. 

He  found,  upon  inspection  and  inquiry,  that  the  note  had  been 
protested  and  the  indorsers  fixed. 
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He  was  not  bound  to  protest  the  note  again,  unless  he  had 
been  notified  by  the  indorsers  that  they  were  the  pisirties  who 
were  putting  the  note  again  in  circulation. 

There  was  nothing  on  the  face  of  the  note  to  give  him  that 
infonnation. 

VI.  The  want  of  a  second  protest  and  notice  could  not  by  any 
possibility  prejudice  either  of  the  defendants,  and  the  want  of 
it^  therefore,  cannot  discharge  them. 

The  plaintiff  is  entitled  to  judgment 

W.  Stanley^  for  defendants. 

I.  The  defendants  have  not  become  liable  upon  the  note  by 
reissuing  it  to  the  plaintiff,  inasmuch  as  since  such  re^ue  it 
has  not  been  presented  to  the  maker  for  payment,  and  notice  of 
its  non-payment  given  to  them. 

They  were  not  liable  to  any  person  on  the  note  before  it  was 
re&sued. 

The  contract  which  they  made  by  such  reiissue  after  its  matu- 
rity, was  a  new  one,  entirely  independent  of  any  contract  that 
existed  prior  to  that  time,  and  it  was  that  they  would  pay  it  if 
the  maker,  on  demand,  did  not. 

Thus,  it  has  been  repeatedly  held,  that  where  a  party  indorses 
and  transfers  a  note  after  its  payment  at  maturity,  it  is  in  sub- 
stance a  bill  drawn  by  the  indorser  upon  the  maker  of  the  note, 
payable  on  demand  to  the  indorsee.  In  legal  form,  it  is  a  pro- 
mise to  pay  the  note  to  the  indorsee,  if  the  maker  fail  to  pay  it 
on  demand,  and  due  notice  be  given  of  such  non-payment 
{Leavitt  v.  Putnam,  1  S^d.  S.  C.  B.,  pp.  205,  208 ;  8  Oomst, 
494;  Berry  v.  Rchinson,  9  Johns.,  121;  Van  Hoesen  v.  Van 
Ahiyn,  8  Wend.,  76;  Edwards  on  Bills,  261,  287,  288.) 

It  can  make  no  difference  in  principle  whether  the  name  of 
the  indorsee  was  upon  the  note  before  maturity,  if  the  indorser 
was  not  charged  before  maturity,  or  whether  the  name  be  written 
on  it  after  maturity  at  the  time  of  its  reiissue.  (Edwards  on  Bills, 
p.  286;  Marvin  v.  McGuUum,  20  Johns.,  288.) 

The  contract  in  either  case  arises  at  the  time  of  the  reissue 
when  the  note  is  delivered.  (Parsons  on  Mercantile  Law,  p.  86, 
and  many  cases  cited  in  note  2.) 
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This  is  very  distinctly  shown  bj  contrasting  the  legal  effect 
of  accepting  and  indorsing.  Thus,  it  is  said,  in  WUde  y.  Sheridan, 
(11  Eng.  Law  and  Eq.,  380,)  where  an  acceptance  was  written 
on  a  bill  in  London,  and  the  bill  delivered  to  the  payee  in  Nor- 
wich, and  the  question  was,  at  which  place  the  bill  was  accepted, 
it  was  held,  per  Coleridge,  J.,  that  the  acceptance  of  a  bill, 
though  revocable  at  any  time  before  delivery,  is,  if  unrevoked, 
complete  as  soon  as  written  on  the  bill,  and  the  contract  is  made 
in  that  place  where  the  bill  is  accepted,  not  where  it  is  issued. 
The  purpose  of  an  indorsement  is  to  pass  the  property  in  a  bill, 
and  that  purpose  is  not  effected  imtil  a  real  or  constructive 
delivery.  But  the  acceptor  has  no  property  in  the  bill,  either 
before  or  after  an  acceptance.  He  must  be  supposed  to  receive 
the  drawer's  paper,  and  on  it  to  write  his  promises,  without 
thereby  in  any  way  altering  the  property  in  the  bilL 

II.  An  indorser  of  a  note  taken  up  by  himself  cannot  reissue 
it  after  maturity,  so  as  to  bind  any  one,  if  it  would  have  the 
effect  of  prejudicing  any  subsequent  party  upon  it  {Beck  v. 
Hobley,  1  H.  BL,  89,  n.  a. ;  Callow  v.  Lawrence,  3  M.  &  S.,  95 ; 
Guild  V.  Eager,  17  Mass.,  615 ;  Havens  v.  Huntington,  1  Cow., 
387 ;  Hopkins  v.  FarweU,  32  N.  H.,  425 ;  Price  v.  Sharp,  2  Ired., 
417 ;  Ballard  v.  Oreenleaf,  24  Maine,  336.) 

It  is  clear  that  Roberts  owned  the  note  at  maturity  and  took 
it  up.  He  could  not,  therefore,  reissue  it  so  as  to  bind  Lay,  if 
he  intended  so  to  do,  and  all  parties  on  the  note  are  discharged. 

m.  The  transfer  of  the  note  conveyed  only  the  interest  which 
the  owner  had  in  it,  and  did  not  create  a  new  and  original 
liability. 

lY.  A  purchaser  of  a  note  at  auction,  after  maturity,  is  not  a 
holder  in  the  regular  and  usual  course  of  business,  and  he  takes 
it  subject  to  all  legal  defenses.  If  Lay  issued  it,  he  could  not 
recover  of  Roberts,  neither  could  any  subsequent  party. 

Y.  The  suit  is  an  afber-thought  and  a  mere  speculation.  The 
purchaser  at  the  auction  sale  knew  that  the  omission  to  strike 
off  the  names  of  the  defendants  was  a  mere  accident 

By  the  Court — Moncrikf,  J.  At  the  time  Nicolay  was 
employed  as  auctioneer  to  sell  the  note  in  question,  neither  Lay 
nor  Roberts  was  liable,  as  indorser  of  it^  to  any  person. 
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Had  Nicolay  then  owned  the  note  and  had  he  transferred  it 
as  owner,  (Lay  &  Roberts  not  being  liable  as  indorsees,)  the 
plaintiff,  as  purchaser  of  it  from  Nicolay,  could  not  maintain  an 
action  against  either  indorser. 

Being  transferred  after  it  was  due,  the  indorsee  would  take 
it  subject  to  all  defenses  existing  in  favor  of  the  indorser  or 
maker. 

Nicolay  did  not  sell  it  claiming  to  be  the  owner  of  it  He 
stated  that  he  sold  it  "for  whom  it  might  concern."  That  was 
enough  to  induce  an  inquiry  for  the  name  of  the  principal  or 
owner  for  whom  the  sale  was  made ;  if  knowledge  of  that  fact 
would  affect  the  purchaser's  rights. 

Nicolay  did  not  profess  to  offer  for  sale  a  note  on  which  the 
defendants  were  liable  as  indorsers,  or  which  was  to  be  indorsed 
by  them  on  transferring  it  But  the  thing  offered  for  sale,  as 
announced  and  described  at  the  time,  was  a  "  note  for  $595.80 
of  Charles  A.  Waterbury  with  collateral  attached."  That  fairly 
imports  as  I  think,  an  offer  to  sell  a  note  made  by  Waterbury, 
secured  by  the  collateral  attached  to  it  and  nothing  more. 

If  Lay,  instead  of  Nicolay,  had  made  the  sale,  and  had  said,  I 
offer  to  sell  for  Mr.  Roberts  or  for  myself  and  Roberts,  a  note 
(exhibiting  it)  of  Charles  A.  Waterbury  with  collateral  attached, 
and  the  plaintiff  had  then  bought,  I  think  it  quite  clear  that  a 
sale  thus  made  would  not,  by  the  terms  or  fair  import  of  such  a 
contract,  impose  upon  Lay  or  Roberts  any  liability  as  guarantor 
or  indorser. 

The  sale  having  been  made  by  Nicolay  as  an  auctioneer,  and 
having,  at  the  time,  been  declared  to  be  made  for  the  benefit  of 
whom  it  may  concern,  the  plaintiff's  rights  are  not  greater  than 
they  would  have  been,  in  the  case  last  supposed. 

If  a  delivery  of  the  note,  with  the  names  of  Lay  &  Roberts 
upon  it  as  indorsers,  is  to  be  regarded  of  the  same  effect,  as  if 
they  had  written  their  names  thereon,  on  delivering  it  to  the 
plaintiff,  then  a  subsequent  demand  of  payment  of  the  maker, 
and  in  case  of  non-payment  notice  thereof  to  the  defendants, 
would  be  necessary,  to  maintain  an  action  i^ainst  them  as  in* 
dorsers  of  a  note,  indorsed  after  its  maturity.  {Leavitt  Vt  Putnam^ 
1  Sand.  S.  C.  R.,  208 ;  S  Comst,  494.)  No  such  demand  has 
been  made. 
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In  either  view  the  defendants  are  not  liable.  Under  the  stipu- 
lation made  at  the  trial  and  stated  in  the  case,  the  verdict  must 
be  set  aside  and  the  complaint  dismissed. 


Hknbt  J.  "Wright,  Plaintiff  and  Respondent,  v.  Bighabd  A. 
SroBBS,  Survivor,  &c.,  and  John  Paine,  Administrator,  &c^ 
of  D.  Burgess,  deceased,  Defendants  and  Appellants. 

1.  The  joinder  of  a  cause  of  action  against  a  soiriTing  partner,  with  <nie 
i^Dst  the  administrator  of  the  deceased  partner  for  the  same  debt,  moat 
be  objected  to  by  demurrer.  The  defect  is  waived  by  answering  the  oon»- 
plaint 
%  A  surety  is  not  discharged  by  a  contract,  made  with  his  assent,  between 
the  creditor  and  principal  debtor,  although  it  may  operate  to  extend  the 
time  of  payment 

(Before  Bobwobth,  Ch.  J.,  and  Piebbepoht  and  Momcbibf,  J.  J.) 
Heard,  May  15th;  decided,  June  2d,  1860. 

Appeal  by  the  defendants  firom  a  judgment  rendered  on  a 
trial  had  in  February,  1859,  before  Mr.  Justice  Koffican,  with- 
out a  jury.  The  action  is  brought  by  Henry  J.  Wright,  as 
plaintiff,  against  Bichard  A.  Storrs,  survivor  of  Daniel  Buigess, 
(who  composed  the  firm  of  Daniel  Buigess  &  Company,)  and 
John  Paine,  administrator,  &c.,  of  said  Daniel  Burgess,  to  reco- 
ver a  sum  alleged  to  be  due  to  the  plaintiff  from  said  firm  of 
D.  Burgess  &  Company. 

The  complaint  prayed,  and  the  judgment  entered  declared,  that 
plaintiff  recover  judgment  against  Storrs,  as  such  survivor,  for 
$16,844  and  interest,  and  that  Paine,  as  administrator,  apply  the 
assets  in  his  hands,  as  such  administrator,  to  pay  the  plaintiff  and 
other  creditors  of  said  firm,  and  stated  the  &cts  on  which  the 
right  to  such  relief  was  based. 

The  Judge  found,  as  &cts,  that,  on  and  after  the  2Sd  of  Feb- 
ruary, 1856,  Burgess  and  Storrs  were  partners  as  booksdlers  and 
publishers,  under  the  name  of  Daniel  Buigess  &  Company. 

That^  on  the  28d  of  February,  1866,  that  firm  entered  into  an 
agreement  of  that  date  with  the  plainti£^  under  which  he  loaned 
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the  firm  moneys  amounting,  with  interest  to  June  14, 1866,  to 
$14,043.62,  and  entered  into  and  continued  in  the  employment 
of  the  firm  until  it  was  dissolved  by  the  death  of  Burgess  on  the 
13th  of  May,  1866 ;  and  that  there  was  due  to  the  plaintiff  at  the 
date  of  his  decision,  by  reason  of  said  loan,  $14,982.46. 

By  this  contract  of  February  23, 1866,  the  plaintiff  was  to  loan 
said  firm  certain  sums  of  money,  as  therein  stated ;  and  was  to 
enter  into  and  continue  in  their  employment  at  the  rate  of  $2,600 
per  annum,  when  he  was  to  be  admitted  as  a  partner,  having  a 
one-fifth  interest ;  and  said  firm  thereby,  as  collateral  security  for 
the  payment  of  money  to  be  so  loaned,  assigned  to  the  plaintiff 
two  publishing  contracts  theretofore  made  by  them  with  one 
David  B.  Tower,  of  Boston,  together  with  the  stereotype  plates 
in  said  last  two  contracts  mentioned:  one  of  said  two  contracts 
was  dated  June  7,  1864,  whereby  Tower  conveyed  to  said  firm 
and  their  assigns  the  exclusive  right  of  publishing  certain  scheol 
books  therein  named,  of  which  Tower  was  the  author :  the  other 
of  said  two  contracts  is  dated  November  6,  1866,  and  conveyed 
the  like  exclusive  right  to  publish  a  certain  other  book  of 
which  Tower  (in  connection  with  Benjamin  P.  Tweed)  was  the 
author. 

The  Judge  also  found  that  on  the  execution  of  this  agreement, 
the  two  contracts  between  the  said  firm  and  Tower,  were  then 
delivered  to  and  have  since  been  held  by  the  plaintiff.  That  the 
said  stereotype  plates  were  then  in  the  possession  of  one  C.  A. 
Alvord,  a  printer,  who  afterwards  printed  books  therefrom  for 
said  D.  Burgess  &  Company ;  and  that  the  plaintiff  on  the  mak- 
ing of  the  agreement  of  February  23,  1856,  notified  Alvord 
thereof,  who  gave  the  plaintiff  a  receipt  to  the  effect  that  he  had 
received  said  plates  from,  and  held  the  same  subject  to,  the  plain- 
tiff's order. 

The  Judge  also  found  that  on  the  29th  of  April,  1866,  Burgess 
and  Storrs  entered  into  an  agreement  of  that  date,  whereby 
Storrs  agreed  to  sell  and  Burgess  to  purchase  all  the  interest  of 
the  former  in  the  property  and  effects  of  said  firm ;  Burgess  to 
pay  all  of  the  firm's  debts,  and  Storrs  to  allow  his  name  to  be 
used  as  a  partner  until  the  Ist  of  February,  1868.  That  the 
making  of  this  agreement  was  not  known  to  the  plaintiff,  or 
generally  until  after  the  death  of  Burgess,  which  occurred  May 
Bosw.— Vol.  VI.  76 


602  CASES  IN  THE  SUPEEIOR  COURT. 

Wright  ▼.  Stom  ef  di 

18,  1866 :  That  John  Paine  was  duly  appointed  Administrator 
of  Burgess,  on  the  6th  of  June,  1866. 

That  on  the  6th  of  June,  1866,  a  contract  of  that  date  was  made 
between  Storrs  and  Paine  as  such  Administrator,  which  recited 
the  fact  that  Storrs  and  Burgess  had  been  partners ;  and  also  the 
said  agreement  of  the  29th  of  April,  1866 ;  the  subsequent  death 
of  Burgess  and  the  appointment  of  Paine  as  his  Administrator ; 
and  which  contract  transferred  to  Paine,  as  such  Administrator, 
all  the  title  and  interest  of  Storrs  in  and  to  all  the  property  and 
effects  of  said  firm  of  Burgess  &  Company. 

That  on  the  16th  of  June,  1866,  an  agreement  was  entered 
into  between  said  Paine  as  Administrator  of  the  first  part,  and 
said  David  B.  Tower  and  one  Cornelius  Walker  as  parties  of  the 
second  part,  which  recited  that  Burgess  and  Storrs  had  been 
partners ;  the  two  contracts  of  June  7, 1864,  and  November  6, 
1866,  and  set  forth  copies  thereof;  also  recited  and  set  forth  a 
copy  of  the  agreement  of  February  28,  1866,  and  jedted  the  fact 
of  a  loan  by  the  plaintiff  under  it,  of  $14,048.62,  including  inte- 
rest to  June  14,  1866 ;  and  also  recited  the  agreement  of  April 
29,  1866,  the  subsequent  death  of  Burgess  and  the  appointment 
of  Paiue  as  his  Administrator,  and  the  agreement  of  June  6, 
1866 :  an  indebtedness  of  Burgess  &  Company  to  said  Walker  k 
Tower  severally,  also  to  one  Levi  Tower  as  assignee  of  D.  B. 
Tower,  by  which  contract  said  parly  of  the  first  part  transferred 
to  said  parties  of  the  second  part,  the  said  publishing  contracts 
subject  to  the  plaintiff's  lien  thereon,  and  the  parties  of  the  second 
part  agreed,  inter  aHa^  to  satisfy  the  debt  due  to  L.  Tower  and 
also  covenanted  *  *  *  to  pay  to  the  plaintiff  the  said  sum 
of  $14,048.62  with  interest  ♦  *  ♦  from  June  14,  1866," 
and  released  said  party  of  the  first  part  and  said  D.  Burgess  k 
Company  from  all  claims  and  liabilities  upon  or  by  reason  of  any 
of  the  recited  matters. 

That  on  the  18th  of  June,  1866,  a  contract  of  that  date  was 
made  between  said  D.  B.  Tower  and  C.  Walker  of  the  first  part, 
and  0.  L.  Sanborn,  J.  H.  Bazin  and  Ezra  Carter  composing  the 
firm  of  Sanborn,  Carter  &  Bazin,  of  the  second  part,  which  reci- 
ted the  agreement  and  facts  stated  in  the  said  contract  of  June 
16th,  1866,  and  also  the  making  of  that  contract,  and  whereby 
the  parties  of  the  first  part  transferred  to  said  parties  of  the 
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second  part  all  their  interest  in  the  said  two  publishing  contracts, 
together  with  said  plates  subject  to  the  plaintiff^s  lien  tbereon, 
and  the  parties  agreed  to  pay  to  said  Walker  and  to  Levi  Tower 
a  specified  sum  for  each  copy  they  should  sell  of  said  books,  and 
to  pay  to  the  plaintiff  the  sum  of  $14,088.16  as  follows,  viz. : 
on  each  1st  of  August,  a  sum  equal  to  the  sum  to  be  payable 
under  said  contract  to  Tower  &  Walker,  but  not  to  pay  other- 
wise or  faster,  on  any  greater  amount  to  the  plaintiff,  than  by 
such  rates  they  would  become  liable  to  pay  to  Walker  &  L. 
Tower, 

That  on  the  said  18th  of  June,  1856,  a  contract  of  that  date 
was  made  between  the  plaintiff  of  the  second  part,  and  said  San- 
born, Carter  &  Bazin  of  the  first  part^  which  recites  the  said 
agreement  of  June  18th,  1866,  and  the  agreement  of  February 
28d,  1856,  the  loan  by  the  plaintiff,  and  that  there  was  due  to 
him  June  14th,  1856,  $14,038.16 ;  and  that  Sanborn,  Garter  & 
Bazin  had  succeeded  to  the  rights  of  D.  Burgess  &  Company  in 
the  said  two  publishing  contracts,  and  declares  that  they,  in  con- 
sideration of  the  premises  and  *^  of  said  Wright  permitting  them 
to  use  said  stereotype  plates  for  the  purpose  of  publishing  the 
books,"  agree  to  pay  the  plaintiff  semi-annually  in  installments, 
on  each  1st  of  August  and  February,  until  the  whole  $14,038.16 
is  paid,  ^'  each  installment  to  be  equal  to  the  amount  of  the  sums 
paid  for  copyright  as  specified  in  said  contracts,  on  the  copies  of 
said  books  that  shall  have  been  sold  during  the  six  months  pre-, 
vious  to  the  time  of  payment  of  such  installments."  It  then 
specifies  ^^  the  sum  to  be  paid  for  copyright  on  each  of  said  books." 
It  states  that  the  plaintiff  is  to  retain  possession  of  the  two  pub- 
lishing contracts,  and  to  retain  his  interest  in  them  unti(  fully 
paid ;  that  Sanborn,  Carter  &  Bazin  are  to  be  permitted  to  use 
the  plates  to  publish  said  books,  and  they  agreed  to  publish  the 
same  and  use  all  means  to  keep  the  market  supplied,  and  it  was 
declared  that  they  were  not  to  be  liable  to  pay  a  greater  sum  to 
plaintiff  than  shall  accrue  or  be  payable,  as  therein  provided  for 
copyright 

The  Judge  also  found,  that  on  the  same  18th  of  June,  1856,  a 
contract  of  that  date  whs  made  between  the  plaintiff  and  said  C. 
Walker,  by  which  the  hitter  agreed,  "as  a  part  of  the  arrange- 
ment and  agrefjm'.jiit  bjtwe-^jn  said  Sanborn,  Carter  &  Bazin,  and 
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tiie  said  Wright,  to  guaranty  to  the  said  Wright  that  the 
amounts  of  the  several  payments,  provided  for  in  said  agreement, 
shall  be  such  that  the  whole  of  said  principal  sum  of  $14,088.16," 
with  interest,  due  and  to  grow  due,  shall  grow  due  and  be  paid 
in  the  manner  therein  provided,  in  two  years  and  six  months 
from  that  date. 

He  also  found,  that  on  the  18th  of  June,  1866,  the  plaintiff  by 
a  written  order  of  that  date,  directed  to  C.  A.  Alvord,  reciting 
that  he  had  agreed  with  Sanborn,  Carter  &  Bazin,  "  that  they 
shall  take  and  use  (for  publishing)  the  stereotype  plates,  *  * 
requested  him  to  please  deliver  all  of  said  plates  to"  them. 

That  Paine,  as  Administrator,  by  an  order  of  the  same  date, 
made  the  like  request  of  Alvord,  and  that  on  the  receipt  of  said 
two  orders,  and  on  or  about  that  day  he  also  delivered  the  plates 
to  them. 

''That  all  the  said  agreements  or  instruments  bearing  date 
on  the  16th  and  18th  days  of  June,  1856,  were  negotiated  and 
made  in  the  city  of  New  York,  with  the  knowledge  of  all  the 
parties  to  this  action,  and  without  objection  from  or  by  any  of 
them. 

''  That  at  the  time  said  agreements  were  made,  the  contracts 
and  plates  then  held  by  the  plaintijBT,  as  pledgee  under  and  in 
pursuance  of  said  agreements  of  February  23d,  1866,  were  in 
danger  of  deteriorating  in  value  and  of  becoming  valueless,  or 
nearly  so;  and  that  it  was  necessary,  in  order  to  preserve  dieir 
value,  to  make  some  arrangement  by  which  they  might  be  placed 
in  the  hands  of  a  responsible  publisher.  And  that  such  arrange- 
ment was  consequently  made  in  and  by  the  said  agreements  of 
the  16th  and  18th  days  of  June,  1856,  by  and  with  the  consent 
of  all  the  said  parties,  and  which  arrangement  was  thought  by 
the  said  parties,  at  the  time,  to  be  and  was  for  the  undoubted 
benefit  of  all  interested." 

And  that  the  sum  of  $14,048.62,  with  interest  to  8th  June,  1859, 
after  allowing  all  sums  received  by  the  plaintiff  on  account  of 
the  same,  amounts  to  $14,982.45. 

And  the  said  Justice  also  decided,  as  conclusions  of  law — 

First  That  the  defendant  Storrs,  as  surviving  partner  of  said 
late  firm  of  Daniel  Burgess  &  Company,  is  personally  liable  to 
the  plaintiff  for  said  sum  of  $14,982.45. 
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Second.  That  the  said  firm  of  Daniel  Burgess  &  Company  was 
dissolved,  as  between  Burgess  and  Storrs,  on  29th  April,  1866, 
and  as  between  them  Burgess  then  assumed  and  became  individu* 
ally  liable  to  pay  all  the  debts  of  the  firm,  and  to  protect  said 
Storis,  his  estate  and  representatiyes,  from  and  against  the  same. 
And  as  between  said  Burgess  and  Storrs,  Burgess  then  became, 
and  was  individually,  the  owner  of  all  the  property  and  effects 
of  said  firm,  subject  to  the  payment  of  said  debts. 

Third.  That  the  said  agreements,  dated  18th  June,  1866, 
or  any  or  either  of  them,  were  not  in  effect  either  separately  or 
together,  nor  did  they  operate  as  to  the  defendants,  or  either  of 
them,  as  a  payment  of  the  said  amount  of  $14,043.62,  and  the 
interest  thereon,  or  any  part  thereof,  except  to  the  extent  of  the 
amount  of  money  since  received  by  the  plaintiff  upon  or  under 
the  same. 

Fourth.  That  the  plaintiff  is  not,  by,  under,  or  by  reason  o^ 
the  said  agreements,  dated  18th  June,  1866,  or  any,  or  either 
of  them,  barred  of  or  from,  nor  has  he  thereby  lost  or  relin- 
quished, his  claim  against  said  defendants,  or  either  of  them,  or 
the  estate  of  said  Daniel  Burgess,  deceased,  for  the  said  sum  of 
$14,048.62,  with  interest,  or  any  part  thereof 

Fifth.  That  the  plaintiff  is  entitled  to  judgment  against  the 
defendant)  Bichard  A.  Storrs,  as  survivor  of  said  Daniel  Bur- 
gess, deceased,  fpr  the  said  sum  of  $14,982.46. 

Sixth.  That  all  assets,  property,  and  rights  of  property,  which 
belonged  to  said  firm  of  Daniel  Burgess  k  Company,  on  29th 
April,  1866,  and  were  in  the  control  or  possession  of  said  Daniel 
Burgess  at  the  time  of  his  death,  and  have  since  come  to  the 
possession  or  control  of  the  defendant,  Jdhn  Paine,  as  Adminis- 
trator, are  assets  of  said  firm  of  Daniel  Burgess  &  Company,  in 
the  hands  of  said  Administrator,  and  applicable  to  the  payment 
of  the  debts  of  said  firm,  (including  said  debt  due  to  the  plain- 
tiff) and  said  debts  of  said  firm  are  entitled  to  priority  of 
payment  out  of  said  assets  over  any  individual  debts  of  said 
Burgess. 

Seventh.  That  said  plaintiff  is  also  entitled  to  the  benefit  of  the 
collateral  securities  which  he  held  for  the  payment  of  his  debt^ 
until  the  whole  of  said  debt  is  paid. 
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Mghth.  That,  after  the  whole  of  the  plaintiflF's  debt  ($14,982.45) 
shall  have  been  paid,  the  defendant,  John  Paine,  as  Administrator 
as  aforesaid,  will  be  entitled  to  the  said  collateral  securities  now 
held  by  the  plaintiff,  or  so  much  thereof  as  shall  then  remain. 

To  each  of  which  findings  and  decisions,  the  defendants  made 
and  filed  exceptiona 

By  the  judgment  entered,  the  plaintiff  rcovered  against  Stons 
$14,982.45 ;  and  it  was  declared  that  Paine,  as  Administrator, 
should  apply  the  assets  mentioned  in  the  sixth  conclusion  of  law, 
to  pay  the  plaintiff  and  other  creditors  of  D.  Burgess  k  C!ompany, 
pro  rata. 

From  this  judgment  the  defendants  appealed. 

Dan  Marvin,  for  appellants. 

I.  By  and  under  the  agreement  of  February  23d,  1856,  the 
two  contracts  of  Tower  &  Walker  with  D.  Burgess  &  Company, 
and  the  stereotype  plates  of  the  books  therein  mentioned,  were 
pledged  to  the  plaintiff)  to  secure  the  payment  of  the  money 
agreed  to  be  loaned,  and  were  put  into  his  actual  possession  and 
under  his  complete  control. 

n.  By  the  agreement  of  April  29th,  1856,  the  copartnership 
of  D.  Burgess  &  Company  was  dissolved,  and  thereupon  Burgess 
became  the  owner  of  all  the  property  of  the  firm,  and  individu- 
ally liable  for  all  its  debta 

The  bona  fides  of  this  transaction  is  not  questioned. 

m.  As  Administrator  of  the  estate  of  Burgess,  Paine  became 
possessed  of,  and  entitled  to  represent,  all  the  property  of  D. 
Burgess  &  Company  prior  to  the  dissolution,  and  any  interest 
therein  which  Storrs  might  by  possibility  have  retained  was 
transferred  to  him  by  the  assignment  dated  June  6th,  1856. 

rV.  By  the  agreement  made  June  16th,  1856,  between  Walker 
&  Tower,  and  Paine,  as  Administrator,  Walker  &  Tower,  for  good 
consideration,  assumed,  and  became  primarily  liable,  as  between 
them  and  Paine,  and  Burgess'  estate,  to  pay  the  debt  due  Wright 

And  thereupon  the  estate  of  Burgess,  and  Paine  as  Adminis- 
trator, became  s\ireties  merely  for  the  payment  of  such  debt 

y.  By  the  three  agreements,  dated  June  18th,  1866,  made 
between  Tower  &  Walker,  Sanborn,  Carter  &  Bazin,  and  Wright, 
(the  plaintiff))  Sanborn,  Carter  it  Bazin,  for  good  consideration. 


NEW  YORK— JUNE,  1860.  607 


Wright  V.  Storrs  ei  al 


assumed  the  payment  of,  and  became  primarily  liable  for,  tbe 
debt  which  was  due  to  Wright,  the  plaintiff,  and  were  recognized 
by  him  as  primarily  liable  to  pay  that  debt  And  the  plaintiff 
agreed  to  receive  payment  thereof  in  the  particular  manner  speci- 
fied in  the  contract  between  them.  And  in  consideration  of  such 
new  agreement,  Wright  (the  plaintiff)  sold  to  Sanborn,  Carter  & 
Bazin  his  interest  in  the  contracts  pledged  and  in  the  stereotype 
plates. 

This  transaction  operated  as,  and  effected,  a  payment  of  the 
debt  of  Burgess  &  Company  to  the  plaintiff,  Wright,  so  &r  as 
the  estate  or  the  Administrator  of  Burgess,  or  Mr.  Storrs,  were 
liable  therefor.  {The  Herkimer  Man.  <t  Hyd,  Go.  v.  Small^  2  Hill, 
127,  [1841 ;]  S.  (7.,  21  Wend.,  273 ;  Case  v.  Boughton,  11  id., 
106 ;  Morgan  v.  Plumb,  9  id.,  287 ;  Laming  v.  Ooekt,  in  error, 
9  CoTi^.,  346.) 

YI.  The  plaintiff  is  also  barred  of  any  claim  against  Burgess' 
estate,  because  he  has  given  time  to  Sanborn,  Carter  &  Bazin,  the 
primary  debtors,  and  has  thereby  released  the  estate  of  Burgess, 
which  stood  in  the  position  of  a  surety.  {King  v.  Baldwin  & 
Fowler,  2  Johns.  Ch.  R,  554 ;  Pain  v.  Packard,  13  John.  R., 
174 ;  King  v.  Baldwin,  17  id.,  384.) 

Vn.  The  rule  in  respect  to  a  surety  is,  that  the  principal  con- 
tract cannot  be  varied  without  his  consent,  and  this  rule  obtains 
even  where  the  variance  is,  or  appears  to  be,  for  his  benefit  The 
surety  has  the  right  to  say,  non  in  ho/ecfoedera  veni. 

Yin.  In  any  event  the  plaintiff  is  bound,  in  the  first  instance, 
to  exhaust  his  remedies  against  the  pledged  property,  and  also 
against  Tower  &  Walker,  Sanborn,  Carter  &  Bazin,  and  upon 
Walker's  guaranty,  before  he  can  come  upon  the  estate  of  Bur- 
gess, or  have  an  action  against  the  administrator,  and  he  can  in 
that  case  only  proceed  for  the  balance  or  deficiency  of  his  debt 
which  he  may  not  have  thus  realized.  The  judgment  of  the 
Special  Term  ought  to  be  reversed. 

jK  S.  Young,  for  respondent 

I.  The  assets  and  property  which  belonged  to  the  firm  of 
Daniel  Burgess  &  Company,  on  the  29th  April,  1856,  and  which 
afterwards  came  into  the  possession  of  the  defendant  Paine,  Ad- 
ministrator, &C.,  are  assets  of  said  late  firm  of  Daniel  Burgess  & 
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Company,  in  the  hands  of  said  Administrator,  and  the  creditors 
of  said  firm  are  entitled  to  priority  of  payment  out  of  said  assets, 
over  any  individual  creditors  of  said  Burgess.  The  firm  being 
insolvent,  the  assets  were  converted  into  a  trust  fund  for  the  pay- 
ment of  its  debts.  (8  Kent's  Com.,  64,  &c.,  6th  ed ;  NichcUon  v. 
LeaviU,  4  Sand.,  802,  806 ;  DiUm  v.  fibm,  5  How.  Pr.  R,  86  ; 
Bartus  v.  Tisdall,  4  Barb.,  571-578,  &c.) 

1.  The  trust  arises  as  soon  as  the  insolvency  existSL  In  this 
case,  the  firm  being  insolvent  long  prior  to  the  agreement  between 
Burgess  and  the  defendant,  Storrs,  of  29th  April,  they  could  not^ 
by  any  arrangement  as  between  themselves,  divest  the  copart- 
nership assets  of  its  character  of  joint  property,  so  as  to  deprive 
the  joint  creditors  of  their  prior  right  to  the  joint  fiinds  for  the 
payment  of  their  debta  And  further,  no  notice  of  dissolution 
was  given;  as  to  persons  dealing  with  them,  the  firm  continued 
to  the  time  of  the  decease  of  Burgesa  (Cases  above  cited ;  ColL 
on  Part,  §§  889,  897,  898,  &c.) 

n.  The  arrangement  made  by  the  instruments  of  16th  and 
18th  June,  1856,  for  preventing  the  contracts,  publishing  rights, 
&c.,  held  by  the  plaintiff  as  collaterals,  from  becoming  valueless, 
in  nowise  affects  the  plaintifi*'s  claim  against  the  assets  of  the 
firm,  or  the  estate  of  Burgess.  The  condition  of  those  collate- 
rals was  such,  that  it  was  requisite,  for  the  protection  of  all  par- 
ties interested  in  them,  that  something  should  be  done  to  prevent 
them  from  depreciating  and  becoming  valueless.  The  arrange- 
ment was  with  the  concurrence  of  all  parties  interested  in  them, 
and  was  thought  the  best  that  could  be  made  for  all  the  parties 
concerned.  The  plaintiff's  assenting  to  an  arrangement  necessary 
for  preserving  the  value  of  the  collaterals  held  by  him,  cannot 
be  held  to  prejudice  his  right  to  proceed  against  his  debtors,  or 
the  estate  in  their  hands,  for  the  amount  due  him.  (Story  on 
Bailments,  §  829.) 

The  arrangement  made  was  highly  beneficial  to  the  estate  of 
Burgess  &  Company,  relieving  it  of  debts  to  the  amount  of 
$18,169.57,  over  and  above  the  amount  that  should  accrue  there- 
from, towards  paying  the  debt  due  to  the  plaintiff.  The  arrange- 
njent  was  not  only  with  the  knowledge  of  the  defendants,  but 
was  suggested  by  the  defendant,  Paine.  The  defendants  cannot 
take  advantage  of  an  arrangenient  proposed  and  desired  by  them- 
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selyes,  to  defeat  or  prejudice  the  daim  of  the  plaintiff  against 
them,  or  the  estate,  for  the  debt,  for  secnring  which  the  col- 
laterals were  taken  and  held  by  him. 

HL  The  contracts  and  plates  being  held  by  the  plaintiff  as 
collateral  security,  he  had  a  right  to  proceed  against  his  debtors 
personally  for  the  debt,  independently  of  the  collaterals.  (Story 
on  Bailments,  §§  316,  820.) 

The  contracts  and  plates  were  delivered  to,  and  held  by,  the 
the  plaintiff  in  pledge,  as  collateral  security.  If  the  plaintiff  had 
used  the  pledges  in  a  manner  injurious  to  the  defendants,  or  had 
converted  them,  the  defendants'  remedy  would  be  an  action 
against  him  for  damages  sustained  thereby.  But  they  could  not 
set  it  up  in  bar  of  the  plaintiff's  claim.  (Story  on  Bailments,  §§ 
815,  849 ;  Wilson  v.  Litik,  2  Comst,  448 ;  Steams  v.  Marshy  4 
Denio,  227.) 

By  the  Coubt — Boswobth,  Ch.  J.  The  firm  of  D.  Burgess 
&  Company  owed  the  plaintiff  the  amount  found  at  Special  Term 
to  be  due  to  him. 

The  plaintiff  had  a  right  to  proceed  against  the  defendant^ 
Storrs,  at  law,  as  the  surviving  member  of  that  firm,  to  recover 
from  him  the  sum  due.  He  also  had  the  equitable  right,  Storrs 
having  sold  his  interest  to  Burgess  on  his  agreement  to  indemnify 
Storrs  against  all  debts  of  the  firm,  to  be  paid  by  Paine,  as 
administrator,  pari  passu;  with  other  creditors,  out  of  the  copart* 
nership  assets,  the  firm  being  insolvent 

If  both  causes  of  action  could  not  be  united  in  one  suit  against 
the  will  of  the  defendants,  it  is  enough  to  say  that  this  defect 
appeared  on  the  &ce  of  the  complaint,  and  if  the  defendants 
wished  to  object  to  it,  they  should  have  demurred  to  the  com- 
plaint (Code,  §  144,  sub.  5,  and  §§  147,  148.) 

The  plaintiff  has  done  nothing  to  affect  his  legal  or  equitable 
rights,  unless  the  agreement  of  the  18th  of  June,  1866,  to  which 
he  is  a  party,  in  connection  with  the  other  agreements  of  that 
date,  and  that  of  the  16th  of  that  month,  work  that  result 

The  two  contracts,  one  of  June  7, 1864,  and  the  other  of  Novem- 
ber 6,  1855,  between  David  B.  Tower  of  one  part,  and  D.  Bur- 
gess &  Company  of  the  other,  and  which  had  been  assigned  by 
Uie  latter  to  the  plaintiff  as  security  for  the  payment  of  the 
Bosw.— Vou  VL  11 
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money  due  from  them  to  him,  ooold  not  be  made  productive  of 
results  which  would  pay  any  part  of  the  debt  due  to  the  plain- 
tiff, or  bring  money  into  the  hands  of  the  Administrator  of 
Burgess,  unless  the  latter  could  sell  them  at  a  premium,  or  they 
could  be  executed  in  behalf  of  the  estate  of  D.  Burgess  in  BndoL 
wise  as  to  produce  profits.  That  estate  was  insolvent,  and  Storrs 
had  ceased  to  have  any  title  to  the  contracts,  and  the  firm  of 
D.  Burgess  &  Company  had  been  dissolved  by  the  death  of  D. 
Burgess. 

The  Ciourt  found  at  Special  Term,  that  the  arrangement  effected 
by  the  several  agreements  of  the  16th  and  18th  of  June,  1856, 
was  made  "  by  and  with  the  consent  of  all  the  said  parties,  and 
which  arrangement  was  thought  by  the  said  parties,  at  that  time, 
to  be  and  was  for  the  undoubted  benefit  of  oH  interested." 

By  the  agreement  of  June  16,  1856,  Paine,  as  Administrator 
of  Burgess,  assigned  to  D.  B.  Tower  and  C.  Walker,  all  of 
Paine's  interest  in  the  two  contracts  of  June  7,  1854,  and  Novem- 
ber 6,  1855,  and  Tower  released  D.  Burgess  &  Company,  and 
Paine  as  Administrator  of  Burgess,  from  all  claims  and  demands 
under  or  by  reason  of  said  contracts ;  and  Tower  and  Walker 
covenanted  to  pay  to  the  plaintiff  the  amount  due  to  him  from 
D.  Burgess  &  Company,  viz. :  $14,048  tVt  w^^^  interest  thereon 
from  the  14th  of  June,  1856. 

Thenceforth,  neither  Storrs  nor  Paine,  as  Administrator  of 
Burgess,  could  do  anything  under  those  contracts  which  D.  Bur- 
gess &  Company  had  originally  agreed  to  do,  and  the  plaintiff 
could  not  in  any  event  find  any  indemnity  in  the  performance  or 
execution  by  either  of  them,  of  those  contracts  on  behalf  of  D. 
Burgess  &  Company. 

Tower  and  Walker  by  contract  dated  the  18th  of  June,  1856, 
assigned  their  interest  to  Sanborn,  Carter  &  Bazin,  and  the  latter 
agreed  to  pay  to  the  plaintiff  certain  sums  on  account  of  the 
debt  due  to  him,  but  not,  unconditionally,  to  pay  him  in  fuIL 

The  agreement  of  the  18th  of  June,  1856,  to  which  Wright  is 
a  party,  does  not  transfer  his  interest  in  the  contracts  to  Sanborn, 
Carter  &  Bazin,  but  merely  contains  his  consent  that  they  may 
use  the  stereotype  plates,  on  the  terms  and  for  the  consideration 
therein  stated,  and  the  guaranty  of  C.  Walker  of  the  same 
date. 
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After  the  execution  of  the  agreement  between  Paine  as  Admin- 
istrator, and  Tower  and  Walker,  the  latter  did  not  become,  at  law, 
the  plaintiff's  principal  debtors.  The  covenant  of  Tower  and 
Walker  was  to  a  person,  not  personally  liable  to  pay  to  the  plain- 
tiff the  debt  owing  to  him  by  D.  Burgess  &  Company. 

Whether  the  plaintiff  could  maintain  any  action  by  reason  of 
that  covenant,  against  Tower  &  Walker,  to  recover  the  debt  due 
to  him  from  Burgess  &  Company,  will,  to  say  the  least,  admit  of 
some  doubt  {Doolitile  v.  Naylor^  2  Bosw.,  225 ;  Trotter  v.  Hughes^ 
2  Kern.,  74 ;  King  v.  Whitely,  10  Paige,  465.) 

On  the  &cts  as  found,  this  contract  and  those  of  the  18th  of 
the  same  month,  were,  in  the  intent  of  the  parties,  parts  of  a 
single  arrangement,  which  looked  to  securing  competent  and 
responsible  publishers,  as  the  only  method  of  making  the  con- 
tracts, which  had  been  pledged  to  the  plaintiff,  of  any  value  to 
him,  or  to  Storrs,  or  Paine  as  Administrator  of  D.  Burgess,  or 
to  the  owners  of  the  copyrights. 

In  Chester  v.  The  Bank  of  Kingston,  (16  N.  Y.  R,  888,)  Mr. 
Justice  CoMSTOCK,  speaking  of  the  dealings  between  the  creditors 
and  principal  debtor,  relied  upon  as  a  dischai^e  of  the  sureties, 
says,  that  "  if  they  did  so  deal  without  the  assent  of  the  plaintifGs, 
(the  sureties,)  the  latter  were,  to  the  amount  of  the  note,  dis- 
charged in  equity,  if  not  at  law.  If,  however,  they  assented  to 
the  dealing,  or  have  placed  themselves  in  a  situation  where  they 
cannot  object,  then  their  liability  still  remains,  unless  they  have 
some  other  answer  to  it"' 

No  authority  is  cited,  but  the  rules  enunciated  are  stated,  as 
being  elementuy  or  well  settled  law. 

Mr.  Theobald  states  the  rule  to  be,  that  the  surety  is  not 
discharged  by  the  creditor's  agreeing  to  give  time,  if  the  agree- 
ment was  authorized  or  ratified  by  the  surety.  (Prin.  &  Agent^ 
[by  Theobald,]  p.  87,  §  165.) 

In  JEx  parte  Harvey,  In  re  Blakely,  (27  Eng.  L.  &  Eq.,  280,) 
TuRNEB,  L.  J.,  says :  "  It  is  not  disputed  that  a  surety,  who  con- 
curs in  an  arrangement  between  the  principal  and  a  creditor,  is 
not  discharged  by  such  arrangement." 

The  concurrence  or  assent  of  the  surety,  or  his  express  agree- 
ment, if  there  were  one,  may  be  shown  by  parol.  (  Wyke  v.  Bogers^ 
12  Eng.  L.  &  Eq.,  162.) 
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A  knowledge  of  the  arrangement  while  it  is  being  negotiated, 
taking  part  in  and  encouraging  it,  or  aiding  in  perfecting  it,  will 
justify  a  finding  that  the  surety  assented  to  it  {Woodcock  v. 
Oxford  and  Worcester  Baikoay  (h.^  21  Eng.  L.  &  Eq.,  285.) 

Mr.  Storrs  testifies,  that  he  knew  at  the  time  of  the  arrange- 
ment between  Sanborn,  Garter  and  Bazin,  and  Mr.  Wright ;  that 
these  arrangements  were  understood  by  the  parties  generally 
before  any  of  the  contracts  were  executed ;  that  the  arrangement 
was  desired  by  himself  and  Paine,  and  that  neither  of  them 
objected  to  it. 

Mr.  Paine  testified,  that  he  knew  generally,  the  features  of  the 
arrangement  between  Wright  and  the  firm  of  Sanborn,  Carter 
&  Bazin;  that  he  heard  it  talked  about,  and  thinks  he  "sug- 
gested the  plan  of  paying  Mr.  Wright  by  a  double  copyright, 
(the  one  adopted,)  or  they  spoke  to  me  of  it,  and  I  thought  it 
was  fair."  Although  each  of  them  says  he  was  "  not  asked  to 
assent"  to  this  arrangement,  yet  we  think  there  was  enough 
proved  to  warrant  the  finding,  as  a  fact,  of  actual  assent  by 
Storrs  and  Paine,  to  the  agreements  of  the  18th  of  June,  1856, 
and  that  Mr.  Wright  signed  the  paper  of  that  date  which  he  did 
execute,  in  the  full  conviction  that  its  execution  was  desired  by 
them,  and  received  their  cordial  assent,  and  that  he  was  justified 
in  acting  on  that  belief. 

The  judgment  should  be  affirmed. 


William  B.  Astor,  Plaintiff  and  Appellant,  v.  Gsobge  B. 

Lent,  Defendant  and  Bespondent 

1.  The  equitable  assignee  of  a  lease,  who,  as  such,  enters  into  poesessioD,  and 
occupies  the  demised  premises,  is  liable  for  the  rent  accruing  during  sudi 
occupancy. 

2.  Where  such  equitable  assignee,  while  occupying  the  demised  premises, 
makes  an  assignment  of  all  his  property  in  trust  for  the  benefit  of  bis 
creditors,  and  last  said  assignee  enters  under  said  assignment  upon  the 
demised  premises  and  occupies  them  as  assignee  until  compelled  to  surren- 
der possession  by  proceedings  instituted  to  dispossess  him,  he  is  liable  for 
the  rent  becoming  due  during  &uch  possession  and  occupancy. 

(Before  Bosworth,  Ch.  J.,  and  Pierrepomt  and  MoNCRisr,  X.  J.) 
Heard,  May  16th;  decided,  June  2d,  ISOa 
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Appeal  by  the  plaintiff  fix>m  a  judgment  ordered  on  a  trial  had 
November  14, 1869,  before  Mr.  Justice  Mokcrisf  and  a  jury. 

This  action  was  commenced  on  the  6th  day  of  Febroary,  1858, 
to  recover  $1,000,  alleged  to  be  dne  for  the  rent  of  the  store  and 
premises  No.  168  Greenwich  street,  in  New  York  city,  for  the 
quarter  ending  November  1, 1857. 

At  the  commencement  of  the  term,  the  lessee,  Sohenck,  entered 
and  continued  to  occupy  the  premises  as  tenant  to  the  plaintiff, 
paying  rent  to  him,  according  to  the  lease,  until  the  1st  day  of 
May,  1855.  The  business  which  Schenck  carried  on  in  the  store 
was  that  of  selling  machinery  and  steam  engines.  Shortly  prior 
to  May,  1855,  he  made  a  sde  of  the  business  and  the  stock  g£ 
goods  in  the  store  to  one  Abraham  L.  Ackerman,  with  whom 
one  Jacob  Schenck  was  jointly  interested.  The  evidence  tended 
to  show  that  Ackerman  agreed  to  take  the  lease  and  pay  the  rent 
to  the  plaintiff  and  to  get  from  him  a  consent  to  the  transfer  and 
a  release  of  Schenck  from  further  liability.  The  lease  itself  was 
at  the  time  in  the  safe,  which,  by  the  sale,  passed,  with  everything 
else  in  the  store,  to  Ackerman.  The  price  paid  by  Ackerman  to 
Schenck  was  a  round  sum  for  the  stock  in  trade,  the  store,  the 
good-will,  and  the  lease.  No  written  assignment  of  the  lease 
was  executed,  but  it  remained  in  the  possession  of  Ackerman 
until  his  subsequent  assignment  to  the  defendant,  and  Ackerman 
was  fiilly  informed  as  to  its  terms  when  he  purchased.  The 
evidence  also  tended  to  show  that  it  was  expressly  part  of  the 
bargain  that  Schenck  transferred  to  Ackerman  all  his  right  of 
occupancy  of  the  premises ;  that,  immediately  after  the  purchase, 
Ackerman  took  possession  of  the  store  and  of  the  property  in  it, 
and  continued  to  occupy  it,  and  paid  the  rent  reserved  in  the 
lease  regularly  to  the  plaintiff  down  to  and  including  the  rent 
which  fell  due  on  the  first  day  of  August,  1857 ;  that  he  continued 
in  possession  of  the  premises,  carrying  on  the  same  business 
which  Schenck  had  done  there,  until  the  twenty-first  day  of 
October,  1857,  when,  being  insolvent,  he  made,  executed  and 
delivered  to  the  defendant,  George  B.  Lent,  a  general  assignment 
of  all  his  property,  real  and  personal,  for  the  benefit  of  his  credi- 
tors, with  preferences.  The  defendant  accepted  the  assignment, 
and  covenanted  to  perform  the  trusts  contained  in  it  The  goods, 
wares  and  merchandise  in  the  store  No.  163  Greenwich  street 


«U  CASES  IN  THE  SUPERIOR  COURT. 

Astor  y.  Lent 

are  partLCnlarl  J  specified  in  the  schedule  of  property  annexed  to 
the  assignment^  but  no  specific  mention  of  the  lease  was  made  in 
it  The  evidence  also  tended  to  show  that^  on  the  twenty-second 
day  of  October,  1867,  the  day  after  the  execution  of  the  assign- 
ment)  the  defendant  came  to  New  York,  visited  the  store»  and 
took  possession.  De&tdt  was  made  in  the  payment  of  the  quai^ 
ter's  rent  which  fell  due  on  the  first  day  of  November,  1857. 
The  defendant,  after  his  entry,  continued  to  occupy  the  store,  and 
kept  in  it  the  machinery  assigned  to  him  by  Ackerman,  and 
carried  on  the  same  business  which  Ackerman  had  done,  having 
his  own  name  up,  and  taking  personal  charge  of  store  and  pro- 
perty from  the  twenty-second  day  of  October  to  the  tenth  day 
of  the  ensuing  December,  and  during  that  period  made  no  offer 
or  attempt  to  surrender  the  lease,  or  abandon  the  possession  of 
the  premises,  or  to  remove  the  assigned  property  therefrom.  On 
the  last-named  day,  by  an  agreement  between  the  plaintiff  and 
defendant,  the  lease  was  canceled,  without  prejudice  to  the 
rights  of  either  party  as  to  the  claim  in  suit,  and  the  possession 
surrendered  by  the  defendant  to  the  plaintiff^  upon  the  defend- 
ant's paying,  pro  rata^  the  proportion  of  the  rent  which  had 
become  due  since  the  first  day  of  November.  So  much  of  the 
evidence  as  is  material,  is  stated  in  the  opinion  of  the  Court 

When  the  plaintiff  rested  his  case,  the  counsel  for  the  respec- 
tive parties  conceded  that  there  was  no  disputed  fact  to  be  passed 
upon  by  the  jury. 

Whereupon  his  Honor,  the  Judge,  ruled,  that  upon  the  evi- 
dence in  the  case,  the  defendant  is  not  liable,  and  directed  the 
jury  to  find  a  verdict  for  the  defendant ;  to  which  ruling  and 
direction,  the  plaintiff's  counsel  excepted. 

Thereupon^  ti^  jury  rendered  a  verdict  for  the  defendaatb 
Judgment  having  been  entered,  the  plaintiff  appealed  from  it  to 
the  Oeneral  Term. 

Charles  F.  SoiUhmayd^  for  appellant 

L  The  defendant,  being  the  assignee  of  the  term  and  of  the 
exclusive  right  of  occupancy  of  the  premises,  entered  during  the 
quarter,  and  being  in  the  actual  and  beneficial  enjoyment  thereof 
from  the  time  of  such  entry  up  to  and  at  the  end  of  the  quarter, 
when  default  was  made,  is  liable  for  the  rent  which  then  accrued. 
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1.  By  the  agreement  between  Schenck  and  Ackerman,  the 
latter  became  the  equitable  owner  of  the  term,  and  as  such,  so 
long  as  he  remained  in  possession,  he  was  liable  for  the  rent  re* 
served.  He  might  at  any  time  have  compelled  Schenck  to  exe> 
cute  an  assignment  of  the  lease  to  him.  (Astor  v.  L'Amoreua^  4 
Sandf.  S.  0.  R,  524.) 

2.  The  defendant  took  the  premises  subject  to  the  burdens 
under  which  Ackerman  had  held  them,  and  must  pay  all  rent 
which  accrued  after  his  entry,  so  long  as  he  continued  in  posses* 
sion,  notwithstanding  that  he  was  merely  an  assignee  for  the 
benefit  of  his  creditors,  and  not  for  his  own  benefit.  ( Young  v. 
Peyser,  S  Bosw.,  808 ;  Martin  v.  Black,  9  Paige,  648 ;  Muir  v. 
Olinsman,  Superior  Court  General  Term,  Jan.,  1856,  in  MS. ; 
Eblsman  v.  De  Qrey,  6  Abb.  Pr.  R.,  79.) 

n.  It  has  been  held  {Martin  v.  Black,  9  Paige  643 ;  Bagley  v. 
Freeman,  1  Hilt.,  196 ;  Joumeay  v.  BracUey,  id.,  447,)  that  an 
assignee  of  an  insolvent  for  the  benefit  of  creditors,  may,  when 
a  lease  is  included  among  the  assigned  property,  elect  to  waive 
the  term,  and  not  to  become  assignee  of  the  lease,  and  that  if  he 
waives  it,  and  does  not  enter,  he  cannot  be  charged  with  the 
covenants.  But  the  principle  applied  to  such  a  case  is  not  pecu« 
liar,  since  any  assignee  of  a  lease  has  the  like  election,  and  does 
not  become  liable  if  he  does  not  accept  the  assignment 

1.  In  the  cases  of  general  assignees  for  creditors,  where  the 
assignee  has  not  entered,  there  is  very  much  discussion  as  to 
what  acts  on  his  part  are  equivalent  to  entry  as  evidence  of  ac- 
ceptance ;  and  also  in  cases  arising  under  the  English  Bankrupt 
law  of  49  George  DI.,  chapter  121,  which  expressly  gives,  the 
assignees  of  a  bankrupt  his  election  to  accept  or  reject  a  lease 
embraced  in  the  assignment  (See  cases  cited  in  Jcurnmy  v. 
Braddey,  ut  supra;  1  Hilt,  447.)  ' 

But  there  is  no  instance  in  which  a  deliberate  act  of  taking 
possession,  on  the  part  of  the  assignee,  has  been  curtailed,  of  its 
established  legal  effect  of  subjecting  the  assignee  to  payment  of 
rent,  so  long  as  he  remains  in  possession.  (2  Piatt  on  Leases,  ch. 
6,  p.  488,  and  cases  there  cited.) 

2.  In  the  present  case  there  was  not  only  a  deliberate  act  of 
taking  possession  on  the  part  of  the  assignee  during  the  qoarteri 
but  he  continued  to  occupy  the  premises,  keeping  the  property 
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in  them  the  same  as  before,  and  carrying  on  the  businesB  as 
before,  for  upwards  of  fifly  days,  during  which  the  quarter's 
rent  accraed,  having  his  own  name  up,  and  doing  no  act  in 
the  meantime  which  indicated  an  intention  to  abandon  the 
premises. 

3.  If,  upon  such  a  state  of  facts,  there  were  any  doubt  as  to  the 
intention  of  the  assignee,  and  i^  in  such  a  case,  his  intention 
were  in  any  wise  material,  the  question  of  intention  should  hsTe 
been  left  to  the  jury.  The  judgment  appealed  from  ought  to  be 
reversed,  and  a  new  trial  ordered. 

K  B,  Bogardus,  for  respondent 

L  There  was  no  privity  of  contract  or  estate  between  Astor 
and  Ackerman  (still  less  between  him  and  the  defendant,)  inas- 
much as  Ackerman  never  became,  or  agreed  to  become,  assignee 
of  the  lease,  or  ever  held  himself  out  to  the  plaintiff  as  such,  bnt 
refused  to  take  any  assignment;  and  Astor  never  acceded  to  the 
terms.  {Quackenboss  v.  Clarke^  12  Wend.,  656.) 

The  obligation  of  an  assignee  of  a  lease  to  the  landlord,  resoltB 
only  from  the  privity  of  estate  between  them,  arising  from  an 
assignment  of  the  legal  interest;  a  merely  equitable  assignee, 
though  in  possession,  is  under  no  liability  to  the  landlord,  for 
want  of  privity  between  them,  unless  by  holding  himself  out  to 
the  landlord  as  assignee,  he  has  estopped  himself  from  denying 
it,  which  Ackerman,  and  certainly  the  defendant,  has  never  done. 
{Moore  v.  Oreffg,  2  Phillips,  717;  Sow  v.  Xennett^  8  Ad.  &  Bl, 
659.) 

IL  As  under-tenants  of  Samuel  B.  Schenck,  Ackerman  and 
J.  B.  Schenck,  as  partners,  were  jointly  interested  in  the  coca- 
pancy,  and  neither  the  assignment  to  the  plaintiff  by  Si  B. 
Schenck,  nor  that  to  the  defendant  by  Ackerman,  was  sofl&cient 
to  raise  any  liability  of  the  defendant  to  the  plaintiff. 

TTT.  The  defendant  never  accepted  the  leasdiold  interest;  until 
the  defendant's  right  of  election  to  accept  or  reject  the  lease  was 
determined  by  some  unequivocal  act  of  acceptance,  the  lease- 
hold interest  did  not  vest  in  him  at  all,  and  no  liability  for  the 
rent  was  incurred  by  him.  (a,  d.,  1806,  TutTisr  v.  Bichardson,  7 
East,  885 ;  1818,  HiU  v.  Dobie,  8  Taunt,  826 ;  Wheder  v. 
Brwnahf  8  Gamp.,  840;  Lindsay  v.  Lambert,  12  Moore^  209; 
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How  y.  Kennettj  S  Ad.  &  Eld,  669 ;  CopeUind  v.  Stephens^  1  Barn. 
h  Aid.,  693 ;  PraU  v.  Leven^  1  Miles,  368;  Joumeay  y.  Braddey^ 
1  Hilt,  447 ;  Young  y.  Peyser^  8  Bosw.,  808 ;  JK)^  y.  Hamershy^ 
16  How.,  461,  466.) 

1.  The  case  of  i/uir  y.  Olinsman^  unreported,  cannot  be  sup- 
posed to  haye  been  intended  to  oyertum  the  long  settled  law  as 
aboye  stated,  and  is  not  in  &ct  in  conflict  with  them,  or  with  the 
ruling  of  the  Justice  in  this  case. 

lY.  There  being  no  dispute  as  to  the  defendant's  intent  not  to 
accept  the  lease,  and  none  as  to  the  defendant's  acts,  the  Justice 
rightlj  held  that  the  defendant's  acts  did  not  constitute  an  accept- 
ance in  law,  contrary  to  his  intent,  and  properly,  therefore, 
directed  a  yerdict  in  his  fayor. 

The  sole  question  is,  whether  defendant's  occupation  was  irre- 
concilable in  law  with  his  express  disclaimer  of  taking  the  lease. 
The  Justice  properly  held  not ;  the  occupation  was  sufficiently 
explained  and  qualified,  and  the  plaintiff  has  been  neither  injured 
nor  misled.  (  Wheder  y.  Bramah^  3  Gamp.,  340 ;  Lindsay  y.  Lam- 
bertj  12  Moore,  209 ;  How  y.  Kennett,  8  Ad.  &  Eld.,  659 ;  Jour- 
neay  y.  Braddey,  1  Hilton,  447 ;  Pratt  y.  Zeven^  1  Miles,  868.) 
The  judgment  should  be  affirmed. 

By  thb  Coubt — Boswobth,  Ch.  J.  The  equitable  assignee 
of  a  lease,  who,  as  such,  has  entered  into  possession  and  occupied 
the  demised  premises,  is  liable  for  the  payment  of  rent  accruing 
during  such  occupancy.  {Ghse  y.  WiOberforo^  1  Beay.,  113; 
JetfUdm  y.  Portman^  1  Keen,  436 ;  S.  (7.,  16  Eng.  Gh.  R,  466, 
n.  2 ;  Bdbinson  y.  Sdahsr^  1  Young  &  GoL,  7-11.) 

He  is  liable  in  equity,  although  an  action  of  coyenant  might 
not  lie  against  him,  if  it  was  made  to  appear  that  no  actual  legal 
transfer  of  the  lease  had  been  made.  {Quacheniosa  y.  Clarke^  12 
Wend.,  666.) 

The  eyidence  would  justify  a  jury  in  finding,  if  they  credited 
the  testimony  of  Samuel  B.  Schenok,  that  Ackerman  purchased 
die  lease,  and  promised  Schenck  to  pay  the  lent^  and  procure 
fais  release  £rom  liability. 

That  Ackerman  occupied  the  premises  fix>m  May,  1866,  into 
October,  1867,  and  paid  the  rent  to  the  plaintiff)  is  indisputable. 
Bosw.— Vol.  VL  78 
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He  testifies  that  he  *'  expected  to  pay  lent  whilst  oocupying  the 
premises/'  but  denies  that  he  promised  to  do  so. 

Jacob  B.  Schenck  testified  he  was  present  at  the  bargun 
between  S.  B.  Schenck  and  Ackerman,  and  that  he  and  Acke^ 
man  ''  were  to  be  jointly  interested  in  the  business  to  be  canied 
on,''  and  '*  Samuel  B.  Schenck  had,  by  this  bai^gain,  no  light  to 
turn  him  "  (Ackerman)  "  out"  "  It  was  a  part  of  the  bargain 
that  Samuel  B.  Schenck  had  no  right  to  occupy  the  premiaes, 
and  Ackerman  had." 

Mr.  Astor,  after  having  so  long  received  rent  firom  Ackennan, 
could  not  terminate  the  lease  or  Ackerman's  occupancj  under 
his  purchase  of  it,  on  the  ground  that  he  had  not  consented  in 
writing  to  the  sale  to  Ackerman,  or  to  his  occupancy  under  it 

Had  Ackennan  continued  in  possession  until  after  November 
1, 1857,  there  could  be  no  doubt  of  his  liability,  as  equitable 
assignee,  to  pay  the  rent 

The  assignment  by  Ackerman  to  Lent^  of  the  date  of  October 
21, 1857,  was  sufficiently  comprehensive  to  tranafisr  Ackerman'a 
interest,  as  equitable  assignee.  It  conveyed  the  ''  goods,  wans 
and  merchandise,  in  and  about  the  store  and  premises,  of  the 
parly  of  the  first  part,  (Ackerman)  No.  168  Greenwich  street^  in 
the  city  of  New  York,"  (the  premises  in  question,)  and  "all 
other  real  and  personal  property  and  estate  whatever,  and  where- 
soever situate,  and  aU  interest  therein,  and  all  debts,  dues  and 
securities." 

Lent  testified  that  at  the  time  he  took  the  assignment^  he 
"knew  from  Ackerman  he  was  in,  paying  $4,000  rent"  ^^I 
knew  it  was  Astor's  store ;  had  known  it  a  year." 

Had  the  lease  and  its  uneKpixed  term  been  worth  a  premium, 
so  that,  concededly,  it  could  have  been  sold  so  as  to  produce 
something  to  be  divided  among  the  creditors,  I  think  it  would 
have  been  Lent's  right  and  duty  to  convert  it  for  their  benefit 

He  took  possession  of  the  premises,  and  put  up  a  small  sign, 
with  "  Greorge  B.  Lent,  Assignee,"  upon  it  On  the  first  of 
November,  he  offered  to  pay  rent  for  the  time  he  had  then  occu- 
pied, but  refused  to  pay  the  whole  quarter's  rent^  which  then 
became  due. 

He  persisted  in  occupying  the  premises  until  he  was  removed 
by  sununary  proceedings,  or  until  proceedings  instituted  to 
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posaefis  him,  had  been  so  &r  prosecuted,  that  awarrant  had  been 
issued  for  his  removal. 

That  haying  been  done,  he  made  a  special  agreement  of  the 
date  of  the  10th  of  December,  1867,  for  their  occupation  up  to 
December  19. 

Lent's  entry  was  under  the  assignment  His  occupancy,  what- 
ever it  was,  was  under  it  He  continued  to  occupy,  and  persisted 
in  doing  so,  until  coerced  to  leave  by  proceedings  taken  to  eject 
him. 

If  these  undisputed  &cts  were  not  enough  to  charge  him  as 
equitable  assignee,  in  possession  and  occupying  as  such,  without 
calling  upon  the  jury  to  decide  any  question  of  &ct,  then  it 
should  have  been  submitted  to  the  jury,  with  instructions  that 
if  they  found  that  Ackerman  purcluised  the  lease  and  agreed  to 
pay  the  rent,  and  occupied  the  premises  under  that  purchase  and 
paid  rent  to  the  plaintiff  untU  he  assigned  to  Lent,  and  that 
Lent  as  his  assignee  entered  upon  the  premises  under  the  assign* 
ment,  and  occupied  them  as  such  assignee,  until  compelled  to 
surrender  possession,  by  proceedings  instituted  to  dispossess  him; 
the  plaint^  was  entitled  to  recover. 

The  fisu^t  is  important  and  significant,  that  Lent,  at  the  time  he 
took  possession,  knew  the  store  was  owned  by  the  plaintiff,  and 
that  his  assignor  was  occupying  and  paying  $4,000  rent  He 
knew,  therefore,  that  Ackerman  was  occupying  as  lessee,  or  under 
some  agreement  with  a  lessee  of  the  premises.  He  takes  posr 
session,  and  although  he  knows  who  is  the  owner  and  lessor,  he 
does  not  notify  the  lessor,  that  the  entry  is  not  for  the  purpose 
of  taking  possession  as  assignee,  {Hanaon  v.  Stevenson^  1  Bam.  & 
Aid.,  804;  Lord  Ellbnbobough,  Gh.  J.,)  and  continues  to  so 
occupy  untU  called  upon  for  the  rent  due  November  1, 1867.  If 
he  then  raised  no  question,  except  whether  he  was  liable  for  the 
whole  quarter,  or  only  from  the  time  he  took  possession,  and  if 
he  did  not  then  disavow  any  intent  or  purpose  (in  entering)  to 
enter  and  occupy  as  assignee,  or  to  continue  to  occupy  as  such, 
and  especially  if  instead  of  doing  that,  he  insisted  upon  the 
light  to  continue  to  occupy  imtil  dispossessed  by  legal  proceed- 
ings a  jury  might  find,  as  it  seems  to  me,  that  the  defendant 
deliberately  took  possession  as  assignee,  with  intent  to  occupy  as 
such. 
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K  he  did  that,  he  is  liable  for  the  rent  It  cannot  be  said  on 
the  evidence,  that  the  plaintifib  conceded  he  did  not  so  enter ; 
when  conceding  that  there  was  no  disputed  question  of  fact  to 
be  passed  upon  by  the  jury.  Barnes  v.  Ferine,  (2  Kern.,  18,)  is 
not  opposed  to  this  view. 

In  that  suit,  the  case  made,  did  not  contain  all  the  evidenod 
given,  but  only  so  much  as  was  necessary  to  present  the  ques- 
tions made  at  the  trial. 

In  the  case  before  us,  we  have  all  the  evidence  given,  and 
when  it  states  that  the  counsel  for  the  respective  parties  conceded 
there  was  no  disputed  fact  to  be  passed  upon  by  the  jury,  the 
fidr  inference  would  seem  to  be,  that  matters  sworn  to  positively, 
were  conceded  to  be  true,  although  some  slight  circumstanoes  in 
opposition  may  have  been  testified  to,  in  the  effort  made  to  rebut 
or  overcome  such  testimony. 

Jaumeay  v.  Brackiey,  (1  Hilt,  447,)  decides  nothing  controlliog 
in  this  case,  as  in  that  the  assignees  *'  shortly  after  the  assign- 
ment *  ♦  *  notified  the  plaintiff  that  they  did  not  intend 
to  take  the  building  and  would  have  nothing  to  do  with  the 
lease,"  and  '^  surrendered  the  possession  to  the  plainti£b  "  before 
any  rent  became  due.  The  opinion  is  valuable,  and  contains  an 
elaborate  examination  and  review  of  numerous  authorities  bear- 
ing upon  this  subject 

It  decides  nothing  in  conflict  with  Young  v.  Pgyaer,  (8  Boen^ 
808,)  nor  with  any  point  adjudged  in  Muir  v.  Olmsmanf  (referred 
to,  in  1  Hilt,  455.) 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

Ordered  accordingly. 
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OsoBGE  Am>  Joseph  T.  Donnell,  Flaintiffii  and  Bespondents, 
V.  L.  Walsh,  B.  Cabyeb,  and  John  Chase,  Defendants  and 
Appellants. 

1.  Where  one  part  owner  of  a  vessel  brings  suit  as  suoh,  to  reoover  his  all- 
qnot  share  of  the  net  earnings  of  the  vessel  on  a  voyage,  the  objection  that 
all  the  owners  are  not  made  parties,  must  be  taken  by  demurrer,  when  the 
defect  appears  on  the  face  of  the  complaint 

2.  A  master  of  a  vessel  although  part  owner,  has  no  power  to  settle  a  claim 
arising  before  he  became  master,  and  allow  the  ship's  husband  to  retain 
the  adjusted  amount  from  the  proceeds  of  a  voyage  performed  after  persona 
had  become  part  owners  who  were  not  such  while  the  account  thus  ad- 
justed was  accruing.  Such  settlement  cannot  affect  the  incoming  part 
owners,  especially  when  made  with  a  knowledge  of  their  rights,  and  after 
they  had  demanded  payment  of  their  aliquot  share. 

Z.  Proof  that  a  person  who  has  been  examined  de  bene  esse,  resides  in  another 
8tate ;  that  he  has  been  seen  there  since  he  was  examined ;  and  that*the 
witness  is  informed  that  he  is  there  at  the  time  of  the  trial,  when  the  com- 
petency of  the  evidence  to  establish  his  absence  is  not  questioned,  is  suffi- 
cienl^  prima  facie^  to  entitle  the  deposition  to  be  read. 
(Before  Bosvitorth,  Gh.  J.,  and  Monobi£F,  J.) 
Heard,  May  18th;  decided,  June  2d,  1860. 

Appeal  by  the  defendants  from  a  judgment  on  a  verdict  len* 
dered  on  a  trial,  had  Jmie  7,  1859,  before  Mr.  Jnstioe  Piebbe- 
PONT  and  a  jury. 

This  is  a  snit  brought  by  the  plaintiflw,  copartners  in  trade^ 
and  as  such  copartners,  owners  of  one-half  of  the  brig  Crimeay 
of  Bath,  Maine,  to  recover  the  sum  of  $712.62,  net  freight-money 
of  said  brig,  collected  by  defendants,  and  belonging  to  plainti^ 
as  owners  of  said  one-half 

The  plaintiff,  to  maintain  the  issues  on  their  part,  offered  to 
read  in  evidence  a  deposition  of  Joseph  T.  Donnell,  one  of  the 
plaintifiEs,  taken  de  betie  esse.  The  defendants'  counsel  objected 
to  the  reading  of  said  deposition  in  evidence,  on  the  ground 
that  the  absence  of  said  Donnell  firom  the  State  had  not  been 
shown. 

Dexter  A.  Hawkins  was  then  called  as  a  witness  for  plaintifb, 
who  testified :  *'  I  have  known  Joseph  T.  Donnell  ten  or  fifteen 
years ;  heard  from  him  about  a  month  since ;  he  lives  at  Bath, 
Maine,  and  is  now  there,  as  I  am  informed  and  believe." 
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On  being  cross-examined,  witness  said :  "  I  saw  him  in  Bath  in 
August  last;  have  not  seen  him  once  since;  I  have  received  a 
letter  from  him  in  .relation  to  attending  this  triid  as  a  witnesa 
He  thought  he  should  be  unable  to  come  on.  The  letter  is 
signed  with  his  firm  signature,  and  is,  I  think,  in  the  handwrit- 
ing of  his  partner,  George  Donnell.  I  have  the  letter.  I  made 
inquiries  of  several  persons  in  South  street,  of  Eastern  captains 
who  knew  him,  and  at  C.  C.  Duncan  &  Company's  ooonting- 
room ;  don't  recollect  their  names ;  have  done  business  for  them ; 
have  their  names  at  our  office ;  this  was  the  latter  part  of  Maj. 
(To  the  Court.)  — Have  had  correspondence  with  him  since  he 
resided  in  Maine,  for  several  years  last  past" 

The  Court  held  that  the  evidence  of  the  absence  of  Joseph  T. 
Donnell  was  sufficient,  and  the  deposition  was  allowed  to  be 
read  in  evidence.  To  which  ruling,  the  counsel  for  defendants 
duly  excepted. 

From  the  admissions  contained  in  the  pleadings  and  evidence 
given,  it  appeared  that  plaintiff  bought  one-half  of  the  brig, 
March  28th,  1867.  She  was  then  at  New  Orleans.  She  after- 
wards brought  a  cargo  from  Cardenas  to  New  York,  arriving  at 
New  York  last  of  May,  1857.  With  consent  of  master,  defend- 
ants collected  the  freight  and  demurrage  on  said  cargo,  $2,676 
iVV,  and  out  of  said  money  paid  for  disbursements  of  brig  for 
that  voyage,  IOSO^Vt)  leaving  in  defendants'  hands  the  sum  of 
$1,724.57,  net  freight  for  this  voyage.  Plaintiff  notified  defend- 
ants that  they  were  owners  of  one-half  of  the  brig,  and  they 
demanded  their  share,  namely,  one-half  of  the  said  net  freight- 
money.  Thereupon,  on  June  6th,  1867,  defendants  paid  plain- 
tiff, as  owners  of  said  one-half  of  said  brig,  the  sum  of  $150, 
and  also,  with  plaintiff's  consent^  paid  the  master,  for  the  other 
owners,  $149.80,  leaving  still  in  defendants'  hands  $1,426.23  of 
said  net  freight ;  one-half  of  this,  or  $712.62,  belonging  to  plain- 
tifb  as  owners  of  one*half  the  brig  during  said  voyaga  Payment 
of  this  was  demanded,  but  defendants  refused  to  pay  it,  and 
claimed  to  retain  the  whole  balance  of  freight  in  their  hands,  on 
account  of  an  old  bill  of  $1,426.28,  which  defendants  had  against 
the  brig  and  owners  in  May,  1866. 

L.  Walsh,  one  of  the  defendants,  testified  thus :  "  I  made 
arrangements  with  Captain  Stinaon,  on  amval  <rf  vend,  to  allow 
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this  account  I  understood  him  to  allow  it.  We  threatened  to 
attach  the  vessel,  and  he  said  he  would  prefer  us  to  deduct  the 
amount  from  the  freights.  This  is  the  receipt,  (marked,)  dated 
June  6, 1857." 

The  receipt  was  for  $149tVt)  "  ^^  ^^^  ^^^  balance  due  brig 
Crimea  and  owners,  as  per  account  rendered,"  and  was  the  bal- 
ance remaining  in  defendants'  hands,  after  retaining  the  $1,425.28, 
which  thej  claimed  a  right  to  hold  and  apply  in  payment  of 
their  old  account  to  that  amount  J.  Auld  was  master  during 
the  time  in  which  the  items  of  account  footing  $1,426.28,  accrued. 

The  Judge,  inter  dUoj  charged  thus,  viz. : 

"The  captain  was  part  owner.  It  appears  that  defendants 
threatened  to  libel,  and  the  captain  said  they  had  better  hold  the 
money,  and  not  libel  the  vessel,  and  the  captain  gave  a  receipt ; 
although  defendants  had  notice  of  Donnells'  claim,  and  they  took 
the  risk  of  the  right  of  the  captain  to  make  this  settlement  The 
captain,  although  part  owner,  under  circumstances  of  the  case, 
had  no  right  to  take  freight-money  and  pay  the  claims  of  defend- 
ants, unless  it  was  a  lien  on  the  vessel,  and  he  paid  it  to  release 
the  vessel  from  a  lien.  To  which  defendants'  counsel  duly 
excepted. 

''  The  mere  fact  of  his  being  part  owner  did  not  authorize  him 
to  make  such  settlement    To  this  defendants  duly  excepted." 

The  jury  then  found  a  verdict  for  plaintiff,  against  defendants, 
for  the  sum  of  $812.98. 

From  the  judgment  entered  on  the  verdict,  the  defbndants 
appealed  to  the  (General  Term, 

W.  R.  Beebcj  for  appellants. 

L  Owners  of  ships,  as  to  the  earnings,  are  partners,  and  actions 
to  recover  earnings  or  freights  must  be  prosecuted  in  the  names 
of  all  the  owners.  One  owner  cannot  sue  for  his  proportionate 
share  of  the  freights.  They  are  partners  in  the  undertaking,  and 
their  rights  are  to  be  determined  by  their  rights  as  partners. 
(Abb.  on  Shipping,  111,  115 ;  Story  on  Partnerships,  §§  56, 57.) 

n.  John  P.  Stinson,  as  master  and  part  owner  of  the  vessel, 
had  authority  to  allow  the  defendants  to  retain  the  amount  of 
their  claim ;  and  defendants  having,  by  his  authority  and  direc- 
tion, retained  such  amount^  and  discontinued  their  proceedings 
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against  the  vessel,  and  paid  over  to  the  plaintiff  and  Captain 
Stinson  the  balance,  the  plaintiff  cannot  recover  in  this  action. 

III.  The  Court  erred  in  permitting  the  deposition  of  Joseph 
T.  DonneU  to  be  read  in  evidence.  There  was  no  proof  of  his 
absence. 

I\r.  The  daim  of  defendants  for  $1,425.23  was  a  lien  npon  the 
brig,  and  the  Captain  was  authorized  to  pay  and  allow  the  same, 
and  thus  discharge  the  lien.  The  daim  of  defendants  being  a 
lien  on  the  vessel,  they  were  justified  in  retaining  the  same  fiom 
any  moneys  of  the  vessel  in  their  handa 

V.  The  Court  erred  in  charging  the  jury  that,  under  the  cir- 
cumstances of  the  case,  the  Captain  had  no  right  to  take  freight- 
money  and  pay  the  claim  of  defendants,  unless  it  was  a  lien  on 
the  vessel,  and  he  paid  it  to  release  the  vessel  from  the  lien. 

YI.  The  Court  erred  in  charging  the  jury  that  the  mere  fiict 
of  the  Captain  being  part  owner,  did  not  authorize  him  to  make 
such  settlement 

Vn.  The  objection  that^  by  the  provisions  of  the  Code,  we 
should  have  demurred,  cannot  be  sustained. 

The  question  in  this  case^  as  to  the. parties,  is  not,  whether 
there  is  a  defect  of  parties,  but,  that  the  plaintiff,  as  partners  or 
part  owners,  cannot  maintain  an  action  for  a  proportionate  share 
of  the  earnings  of  the  vessel,  and,  consequently,  no  cause  of 
action  exists — this  action  being  brought  to  recover  one-half  the 
earnings  of  the  vessel  (Abb.  on  Shipping,  150.) 

D.  A.  Hawkins^  for  respondents. 

L  Plaintiffs  were  purchasers  in  good  faith  of  one-half  of  the 
vessel  on  March  28th,  1857,  and  without  notice  of  any  daim  or 
lien  of  defendants. 

n.  Defendants'  bill  of  $1,425.28,  of  May  5,  1855,  even  if 
unpaid  on  March  28, 1857,  was  not  then  a  lien  upon  tbe  vessel 
{PraU  V.  Beed,  19  How.  TJ.  S.  R.,  359.) 

m  The  master  had  not  the  power,  on  June  5th,  1857,  to 
appropriate  the  freight^money  in  defendants'  hands  to  pay  the 
old  account  of  1855,  even  if  the  account  was  still  unpaid. 

The  master,  as  such,  has  no  power  to  settle  disputed  claims 
arising  before  he  became  master.  (1  Parsons'  Mar.  Law,  881; 
Kdly  V.  Merria,  14  Maine,  228.) 
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This  disputed  claim  arose  two  years  before,  while  Auld  was 
master. 

lY.  This  action  was  properly  brotight  in  the  name  of  plain- 
tiff alone.  And  even  if  the  other  part  owners  should  haye  been 
joined  in  the  suit,  this  defect  of  parties  has  been  waived  bj 
defendants  by  their  not  raising  the  point  either  by  demurrer.or 
by  answer. 

Part  owners  of  a  ship  are  tenants  in  common  and  not  part- 
ners. (1  Parsons'  Mar.  Law,  p.  82,  and  n.  1,  p.  83,  and  n.  6.) 

K  there  is  a  defect  of  parties,  such  defect  either  appears  or 
does  not  appear  upon  the  &ce  of  the  complaint. 

If  it  appears,  defendants  should  hare  taken  the  objection  by 
demurrer.  (Code,  §  144.) 

K  it  does  not  appear,  defendants  should  have  taken  the  objec* 
tion  by  answer.  (Code,  §  147.) 

If  no  such  objection  be  taken^  either  by  demurrer  or  by 
answer,  the  objection  is  waived.  (Code,  §  148.) 

No  such  objection  was  taken,  hence  it  is  waived. 

The  exceptions  are  not  well  taken,  and  should  be  overruledi 
and  the  judgment  aflirmed. 

Bt  the  Coubt — BoswoBTH,  Ch.  J.  The  recovery  in  this 
action  is  right,  and  the  judgment  should  be  a£Srmed,  unless  the 
&ct  that  all  the  owners  of  the  vessel  are  not  plaintiff;  or  unless 
the  settlement  made  by  Stinson  constitutes  a  defense. 

That  all  of  several  partners  do  not  join  as  plaintiffs  is  no 
objection  to  a  recovery  by  those  who  do  sue,  where  the  defect 
appears  on  the  fiice  of  the  complaint,  and  the  defendant  fails  to 
demur.  {Zdbriskie  v.  Smith,  8  Kern.,  822.) 

If  the  plaintii&  might  recover  the  whole  sum  due,  had  they 
sought  to  do  so,  it  is  no  objection  which  the  defendants  can  take, 
that  they  have  recovered  less.  The  verdict  is  for  the  precise 
sum  equitably  due  to  them  as  owners  of  one-half  of  the  vessel, 
provided  they  are  entitled  to  recover  anything. 

The  owners  of  the  vessel  in  question,  were  as  to  such  owner- 
ship tenants  in  common,  not  partners.  The  plaintiff  it  is  true, 
as  between  themselves,  owned  the  one-half  as  partners.  (8  Kent's 

Com.,  pp.  151-157.) 

BoBW.— Vol.  VL  79 
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Still  it  may  be,  that  all  the  owners  must  have  been  made  par- 
ties, had  the  defendants  insisted  upon  it,  in  the  manner  prescribed 
by  the  Code. 

But  that  not  having  been  done,  the  defendants  were  precluded 
from  taking  the  objection  at  the  trial,  as  a  bar  to  a  recovery. 

The  settlement  made  between  Stinson,  as  master,  and  the 
defendants,  was  a  settlement  of  a  claim  which  arose  before  the 
plaintifib  were  owners,  and  at  a  time  when  Stinson  was  not 
the  master ;  and  the  defendants  claim  the  right,  under  that  settle- 
ment, to  retain  money,  which  was  earned  by  the  vessel  and 
received  by  the  defendants  as  money  thus  earned,  after  the  plain- 
tiff became  part  owners. 

No  authority  is  cited  in  support  of  any  such  power  being 
possessed  by  the  master  of  a  vessel ;  and  we  are  not  aware  of 
any  principle  upon  which  it  can  be  upheld.  KeUy  v.  MerriU  (14 
Maine,  228,)  holds  the  contrary.  See,  also.  Parsons  on  Maritime 
Law,  (vol.  1,  p.  884.) 

That  claim,  whatever  it  was,  had  been  settled  and  paid,  if  not 
absolutely,  yet  in  such  sense  that  it  was  not  a  lien  upon  the 
vessel  as  against  these  plaintiff. 

We  think  the  plaintifib  were  entitled  to  a  peremptory  instruc- 
tion, that  a  verdict  should  be  rendered  in  their  favor  for  the  sum 
that  was  given. 

The  evidence,  as  to  the  fact  of  the  non-residence  of  Joseph  T. 
Donnell  and  his  absence  from  this  State,  is  stronger  than  that 
given  in  Nixon  v.  Palmer,  (10  Barb.  S.  C.  E.,  175,)  and  which 
was  there  held  to  be  sufficient  to  authorize  the  reading  of  the 
deposition.  No  objection  being  made  to  the  competency  of  the 
evidence  given  to  prove  his  absence,  we  think  there  was  no  error 
in  holding  it  to  be  satisfactory.  (7  Wend.,  26.) 

The  judgment  must  be  affirmed,  with  costs. 

Ordered  accordingly. 
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John  Bebbt,  Beceiver  of  The  Atlas  Mutual  Insurance  Com- 
pany, PlaintifF,  v.  Mabtin  W.  Brett,  James  E.  Bbett,  J. 
Ebnest  Miller  and  Elija  A.  HouaHTOK,  Defendants. 

1.  The  maker  of  a  promissory  note  held  by  a  Corporation,  and,  on  the  insol- 
vency of  the  Corporation,  passing  to  a  Receiver  thereof,  (appointed  to  wind 
up  its  affidrs  for  the  benefit  of  creditors  and  stockholders,)  has  the  same 
right  of  setrofT  against  such  note  in  the  hands  of  the  Receiver  which  he 
would  have  in  the  hands  of  the  Corporation  itself. 

2.  The  fact  that  the  note  has  not  become  payable  at  the  time  of  the  appoint- 
ment of  the  Receiver,  does  not  affect  the  rule. 

3.  The  maker  of  a  promissory  note  given  to  the  Atlas  Mutual  Insurance 
Company  for  premiums  of  insurance,  or  to  other  Insurance  Companies 
whose  charters  are  in  substantially  the  same  form,  (Laws  of  1843,  ch.  92, 
p.  67;  id.,  1842,  ch.  217,  p.  261;  id.,  1843,  ch.  75,  p.  60;  ch.  90,  p.  66; 
ch.  91,  p.  66;  ch.  94,  p.  71,  &c.,  &c.,)  when  sued  thereon  by  the  Company 
or  its  Receiver,  may  set-off,  against  such  note,  debts  or  demands  due  to  audi 
maker  from  the  Company. 

4.  The  case  of  Laturence,  Beceiver  of  the  Generai  Mutual  Insurance  Company, 
V.  Nelson^  (21  N.  Y.  R,  158,)  commented  upon  and  distinguished,  by 

ROBKRTSOK,  J. 

(Before  WooDRUTr  and  Robertson,  J.  J.) 

Heard,  March  14th ;  decided,  June  9th,  1860. 

This  case  came  before  the  Court  upon  a  submission  of  a  oon- 
troversy,  without  action,  pursuant  to  section  872  of  the  C!ode  of 
Procedure. 

The  case  containing  the  facts  agreed  upon  by  the  parties  was 
authenticated  in  due  form,  and  was  as  follows,  viz. : 

"  The  parties  to  this  controversy  hereby  mutually  agree  upon 
and  submit  to  this  Court  the  following  statement  of  facts : 

"  First  That  the  Atlas  Mutual  Insurance  Company  was  a  Cor- 
poration, carrying  on  business  in  the  city  of  New  York,  duly 
chartered  and  organized  under  an  act,  entitled,  '  An  Act  to  In- 
corporate the  Atlas  Mutual  Insurance  Company,'  passed  April 
10,  1848,  a  copy  of  which  act,  and  the  acts  therein  referred  to, 
are  hereto  annexed,  and  marked  A.,  and  had  been  for  two  years, 
prior  to  April,  1855,  carrying  on  the  business  of  insurance  on 
marine  risks. 

"  Second,  That  the  defendants  were,  on  the  20th  day  of  April, 
1855,  and  previously  had  been,  dealers  in  said  Company. 
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"  IJiird  That  on  or  about  the  said  20th  of  April,  1855,  the 
said  defendants,  by  their  firm  name  and  style  of  Brett,  Son  k 
Co.,  subscribed  a  paper  writing,  of  which  the  following  is  a  copy, 
and  delivered  the  same  to  said  Company : 

"'The  subscribers  hereto  agree  to  give  their  notes  at  twelve 
months,  from  the  twentieth  day  of  April,  1856,  to  the  Atlas 
Mutual  Insurance  Company,  for  the  amount  set  opposite  their 
names,  respectively,  in  advance  of  premiums  of  insurance  on 
risks,  which  may  be  taken  by  said  Company  for  them,  it  being 
tmderstood  that,  in  consideration  thereof  the  subscribers  are  to 
be  allowed  by  the  Company,  at  the  maturity  of  their  notes,  five 
per  cent  on  tibe  amount  of  premiums  charged  against  said  note& 

" '  New  Yobk,  April  20th,  1855. 

"  ^Bbktt,  Son  &  Co Five  Thoubaih)  DoLLABa' 

^^  Fourth.  That  subsequently  the  said  defendants,  in  pursuanoe 
of  said  subscription,  executed  and  delivered  to  said  Company 
their  promissory  note,  dated  on  the  25th  day  of  April,  1855,  for 
the  sum  of  twenty-five  hundred  dollars,  being  for  a  part  of  the 
amount  so  subscribed,  as  aforesaid,  a  copy  of  which  note  is  as 
follows: 

" '  New  York,  April  25,  1855. 

^' '  Twelve  months  after  date  we  promise  to  pay  the  Atlas  Mu- 
tual Insurance  Company,  or  order,  for  value  received,  twenty-five 
hundred  dollars. 
"  *  $2,600.  Bbbxt,  Son  &  Co.' 

*'  Mfih.  That  at  the  time  of  the  delivery  of  said  note  to  the 
said  Company,  by  the  said  defendants,  the  said  Company  also 
delivered  to  the  said  defendants  a  receipt  therefor,  of  which  the 
following  is  n  copy : 

"  *  Office  of  the  Atlas  Mutual  Insurance  Co., 
« '  (117.)  New  York,  April  28, 1855. 

"  *  Received  of  Messrs.  Brett,  Son  &  Co.  their  note  for  twenty- 
five  hundred  dollars,  at  12  months,  from  April  25, 1855,  in  fiivor 
of  the  Atlas  Mutual  Insurance  Company,  being  their  subscrip- 
tion to  the  Atlas  Mutual  Insurance  Company ;  to  be  held  and 
used  by  the  Company  for  the  purpose  of  paying  the  losses  of 
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the  Company,  or  to  be  used  in  raising  money  to  be  applied  to 
the  payment  of  said  losses.  Five  per  cent  to  be  paid  by  the 
Ciompany  on  the  payment  of  said  note,  according  to  the  terms 
of  the  charter. 

"  *  Geo.  H.  Tbaoy,  Secretary^ 

"  Sixth,  That  thereafter  and  previous  to  the  26lh  day  of  March, 
1856,  the  defendants  applied  for  and  received  policies  of  insurance 
from  said  Company,  upon  vessels,  cargoes,  &a, — the  premiums 
for  which  insurances  exceeded  the  amount  of  such  note,  and  were 
charged  against  the  same  by  the  Company  to  the  amount  thereof 

"  That  the  said  Company  having  become  insolvent,  the  plain- 
tiff herein  was,  on  or  about  the  25th  day  of  March,  1856,  duly 
appointed  Eeceiver  thereof  by  an  order  of  the  Supreme  Court, 
and  has  entered  upon,  and  is  performing  the  duties  of  said 
appointment,  and  as  such,  has  authority  to  make  this  submission. 

'^  That  at  the  time  of  the  appointment  of  the  plaintiff  this  note 
was  held  by  the  Phenix  Bank,  of  New  York,  as  collateral  secu- 
rity for  a  loan,  bdbre  that  time  made  by  the  said  Bank  to  said 
AUas  Mutual  Insurance  Company.  That  the  payments  herein- 
after mentioned  to  have  been  made  by  defendants  on  said  note 
were  made  to  said  Phenix  Bank,  while  the  note  was  so  held  by 
said  Bank.  That  after  the  9th  day  of  November,  1857,  the  said 
Phenix  Bank,  having  been  paid  in  full  its  loan  to  the  Atlas 
Mutual  Insurance  Company,  delivered  up  such  note,  with  others, 
to  plaintiff,  as  such  Beceiver. 

"  That  the  said  note  of  said  defendants  is  now  in  the  possession 
of  this  plaintiff,  and  that  he  is  the  legal  owner  and  holder  there- 
of, as  such  Beceiver. 

"  That  the  defendants  have  paid  upon  said  note  as  follows : 
On  the  25th  day  of  March,  1857,  the  sum  of  $878.06,  and  on  the 
9th  day  of  November,  1857,  the  ftirther  sum  of  $107.68 ;  and 
no  other  sum  has  been  paid  on  the  same. 

''  That  the  defendants  have  claims  against  the  said  Company 
for  losses,  which  claims  were  liquidated  and  allowed  at  the  sum 
of  $2,538.59,  by  the  Atlas  Mutual  Insurance  Company,  and  due 
to  defendants  prior  to  the  appointment  of  the  plaintiff  as  Be- 
ceiver, being  for  losses  on  policies  the  premiums  for  which  were 
charged  against  said  note,  and  are  reoognissed  and  allowed  by 
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this  plaintiff  as  claims  against  said  Company,  which  are  entitled 
to  be  paid  out  of  the  assets  of  said  Company  only,  pro  rata  with 
claims  of  the  like  nature. 

'*  The  plaintiff  insists  that  the  defendants  are  bound  and  liable 
to  pay  to  him  as  such  Beceiyer,  as  aforesaid,  the  balance  unpaid 
on  said  note,  with  interest,  without  any  set-off  against  the  same 
for  said  claims. 

'^  The  defendants  insist  that  they  are  entitled  to  set-off  against 
the  amount  unpaid  on  said  note,  the  amount  of  said  claims,  or  so 
much  thereof  as  may  be  necessary. 

"  The  question  to  be  passed  upon  by  the  Court  is  as  follows : 

''  Are  the  defendants  entitled  to  set-off  their  claims  for  losses 
as  above  mentioned  or  any  part  thereof  against  the  balance  re- 
maining unpaid  on  said  note  ? 

"If  this  question  is  answered  in  the  affirmatiye  the  defendants 
are  to  hare  judgment  to  that  effect,  without  costs. 

"  If  the  question  is  answered  in  the  negative,  then  the  plain- 
tiff is  to  have  judgment  for  the  sum  of  $1,634.68,  being  the 
amount  due  on  said  note  on  the  9th  day  of  November,  1857, 
and  also  interest  on  that  sum  fix)m  the  said  9th  day  of  Novem- 
ber, 1857,  without  costs." 

The  charter  of  the  Adas  Insurance  Company  in  the  said  case 
referred  to,  is  contained  in  Session  Laws  of  1848,  ch.  92,  p.  67, 
and  Laws  of  1842,  ch.  217,  p.  261. 

C.  C,  Egan,  for  the  plaintiff. 

I.  The  note  being  a  subscription  note,  formed  a  part  of  the 
capital  of  the  Company,  was  the  security  of  dealers,  and  payable 
at  all  events.  (Charter,  §  12 ;  Broutoer,  Beceivery  v.  JStU^  1  Sand. 
S.  C.  R,  629;  The  same  v.  ApplAy,  1  id.,  158;  H<me  S  Bdhee, 
Heceivers,  v.  AUen  Jt  Paxaon^  id.,  171 ;  Dercusmes  v.  The  Merchants' 
Mutual  Ins.  Co.,  1  Comst.,  872 ;  Brouiver,  [Brotvn,']  Beoeiver  of  the 
Oroixm  Ins,  Co.^  v.  Cfrooke,  4  id.,  54.) 

n.  The  defendants,  by  their  subscription,  and  by  giving  their 
note,  became  corporators  and  members  of  the  Company,  with  all 
the  rights  and  liabilities  attaching  to  original  membership  under 
the  charter.  {Orocker  v.  Crane,  21  Wend.,  211 ;  The  Sun  Mtdual 
Ins.  Co.  V.  The  Mayor  of  New  York,  4  Seld.,  249 ;  Verphnck  v. 
The  MercantOe  Ins.  Co.,  1  £dw.,  SL)    - 
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m.  Had  the  Company,  by  reason  of  its  insolvency,  fiuled  to 
write  against  the  note,  in  whole  t>r  in  part,  still  the  note  must  be 
paid,  without  deduction,  but  here  it  is  admitted  that  premiums 
were  taken  upon  policies  issued  to  the  defendants  to  an  amount 
exceeding  the  note.  {Hone,  Ac,  v.  AUen,  <£c.,  supra  ;  DeraisTMB 
V.  Tlie  M&rchomJti  Mu.  Ins.  Co.,  1  Comst,  872.) 

lY.  The  set-off,  claimed  by  the  defendants,  is  founded  upon 
general  losses  occurring  before  the  appointment  of  plaintiff  as 
Beceiver,  upon  policies  issued  by  the  Company,  and  can  only  be 
liquidated  out  of  the  assets  of  the  Company  guando  cuxidermt; 
and  pro  rata  with  other  like  demands. 

Y.  The  Beceiver,  upon  his  appointment,  (being  the  Trustee 
for  all  the  creditors,)  became  vested  with  all  the  rights  of  the 
corporation  to  the  note  in  suit  as  part  of  its  property,  and  is 
entitled  to  recover.  {Brouwer,  Beceiver,  v.  Grooke,  4  Comst,  65 ; 
Verplanck  v.  The  Mercantile  Ins.  Co.,  2  Paige,  438 ;  2  R  S.,  464, 

§41-) 
YI.  The  se^off  claimed  is  not  a  debt  existing  in  fitvor  of  the 

defendants  against  the  plaintiff,  (Receiver,)  within  the  meaning 

of  the  statute,  entitling  the  defendants  to  set  it  otL  (2  B.  S.;  864) 

The  plaintiff  should  have  judgment. 

Q.  Dean,  for  the  defendants. 

I.  The  claim  of  the  defendants  is  a  legal  and  equitable  defense 
to  the  note  now  held  by  the  plaintiff. 

1.  The  defendants'  claim  was  liquidated  and  due  prior  to  the 
appointment  of  the  plaintiff,  and  prior  to  the  vesting  of  any  title 
in  him. 

2.  At  the  time  the  note  fell  due  the  legal  title  was  in  the 
Phenix  Bank.  The  defendant  paid  all  that  w^  due  to  the 
Bank,  and  after  maturity,  plaintiff  obtained  it 

8.  At  the  time  the  note  fell  due  the  defendants  had  claims 
against  the  Company  for  more  than  the  amount,  and  had  a  right 
to  set  off  the  amount  as  against  any  one  but  a  holder  for  value. 

The  Beceiver  is  not  a  holder  for  value. 

n.  There  is  nothing  in  the  charter  of  the  Atlas  Insurance 
Company,  or  in  the  character  of  the  note,  which  takes  away  the 
right  of  set  off  as  established  in  the  late  Court  of  Chancery. 
{Holbrooh  v.  BeoeiveT  ofiJm  Amsriean  Fire  Ins.  Ob.,  6  Paige,  220.^ 
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1.  This  note  was  given  years  after  the  oi^ganization  of  the 
Company,  and  was  no  more  a  part  of  its  capital  than  any  note 
taken  for  premiums  or  cash  paid. 

2.  This  note  was  to  be  insured  against^  and  conld  only  be 
taken  from  persons  intending  to  receiye  the  policies  of  the  Com- 
pany. 

Judgment  should  be  given  for  the  defendant 

BoBKBTBON,  J.  The  capital  or  funds  on  which  the  charter  of 
the  Atlas  Mutual  Insurance  Company,  represented  by  the  plain- 
tiff,  contemplated  that  it  was  to  carry  on  its  business,  and  to 
which  holders  of  policies  from  it  were  entitled  to  look  for 
security,  consisted  of  those  derived  from  three  sources : 

1st  Premiums  on  the  first  applications  for  insurances  before 
the  organization  of  the  Company,  amounting  in  the  aggr^ate  to 
half  a  million  of  dollars,  on  the  receipt  of  which  it  was  entitled 
to  commence  business.  (Laws  of  1848,  p.  67,  §§  2,  4.) 

2d.  Advances  by  third  persons  of  money  for  such  time  and 
upon  such  terms  as  should  be  agreed,  not  exceeding  in  the 
aggregate  one  hundred  thousand  dollars.  (§  7.) 

Sd.  Notes  for  premiums  in  advance  received  from  persons  in- 
tending to  take  out  policies.  (Laws  of  1842,  p.  263,  §  12.) 

Nothing  is  said  in  the  charter  as  to  how  the  premiums  first 
mentioned  are  to  be  paid,  whether  in  cash  or  on  credit;  for  the 
advances  so  made  to  ihe  Company,  they  were  to  issue  certificateB 
of  fift^  dollars  each,  pay  legal  interest  thereon,  and  after  appor- 
tioning profits  and  losses  between  such  advances  and  premiums 
earned  for  expired  policies,  pay  on  such  advances  their  propor- 
tionate share  of  profits  until  the  whole  was  refunded,  or  deduct 
therefrom  their  proportionate  share  of  losses  until  the  whole  was 
exhausted.  The  Company  were  to  be  at  liberty  to  n^;otiate 
such  notes  for  premiums,  in  order  to  pay  losses,  and  upon  such 
portion  of  them  as  should  exceed  the  amount  of  premiums 
earned  by  the  Company  from  tiie  makers,  they  were  to  pay  a 
compensation  at  a  rate  not  exceeding  five  per  cent  per  annum. 

(S  12.) 

The  Trustees  of  the  Company  were  also  authorized  to  issue 
certificates  to  persons  in  whose  names  policies  of  insurance,  on 
which  the  risk  had  expired  had  been  issued,  of  a  certain  per  oentage 
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on  the  premioms  paid  by  them  for  such  risks ;  which  certificates 
should  be  for  their  share  of  the  profits,  to  be  subject  to  future 
deductions  for  losses,  and  to  redemption  when  the  net  profits 
exceed  a  certain  sum.  (§13,  Charter  of  Atlantic  Company.) 
Persons  insuring,  or  entitled  to  certificates,  were  expressly 
declared  not  to  be  answerable  by  reason  thereoi^  or  of  anything 
contained  in  the  act  of  incorporation  except  for  the  premiums  Or 
notes  giyen  in  advance  for  premiums. 

There  is  no  prohibition  in  such  charter,  express  or  implied, 
against  giving  credit  for  premiums,  nor  are  any  persons  insured 
declared  to  be  members  or  incorporators. 

Prior  to  incorporating  the  class  of  Insurance  Companies  of 
which  the  Atlas  Company  was  one  of  whose  charter  that  of  the 
Atlantic  Mutual  Insurance  Company,  passed  in  April,  1842,  was 
the  model,  another  class  of  Insurance  Companies,  including  the 
General  Mutual  Insurance  Company  of  New  York,  of  whose 
charters  that  of  the  United  Mutual  Insurance  Company  was  the 
model,  (Laws  of  1840,  p.  260,  §  6,)  were  incorporated.  By  the 
sixth  section  of  the  act  incorporating  the  General  Mutual  Insu- 
ranee  Company,  (Laws  of  1841,  p.  231,)  every  person  who  in 
his  own  name  or  that  of  his  firm,  had  taken  out  a  policy  of 
insurance  from  such  Company,  was  declared  to  be  a  member  of 
such  Company,  and  every  one  who  should  so  become  a  member 
was  required  the  first  time  he  eJBTected  insurance  before  receiving 
his  policy,  to  pay  the  rates  that  should  be  fixed  by  the  Trustees. 
It  was  also  declared  that  no  premium  so  paid  should  ever  be 
withdrawn  fix>m  such  Company,  but  should  be  liable  to  all  losses 
and  expenses  incurred  by  it  during  its  existence. 

In  the  case  of  Lawrence^  Beceiver  of  tfie  Oeneral  Mutual  Insih 
ranee  Company y  v.  Nelson^  decided  at  the  last  term  of  the  Court 
of  Appeals,  in  which  the  judgment  of  this  Court  at  General 
Term  was  affirmed,  the  liability  of  persons  insured  in  such  Com- 
pany for  the  payment  of  their  premiums  to  the  Company,  without 
a  right  of  offset  of  a  claim  against  such  Company,  came  up  for 
adjudication.  The  Court  decided  in  &vor  of  such  liability,  and, 
as  I  understand  the  opinion  delivered,  expressly  upon  the  grounds 
that  they  became,  under  the  charter,  members,  merely  by  making 
the  insurance ;  that  they  were  to  pay  their  premiums  in  cash ; 
and  that  such  premiums,  so  paid  in,  were  made,  by  the  charter, 
BoBW.— Vol.  VI.  80 
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a  fond  incapable  of  being  used  except  to  pay  losses.  Judge 
Wright,  who  delivered  that  opinion,  says,  expressly:  "The 
defendants  in  this  case  became  members  of  a  Mutual  Insurance 
Company,  by  effecting  insurance  therein :  it  was  that  class  of 
Mutual  Companies  authorized  to  commence  and  transact  an  insu- 
rance business  on  the  cash  premiums  paid  by  the  associates.  The 
first  premiums  paid  were  never  to  be  withdrawn,  but  were  to  be 
pledged  for  the  losses  and  expenses  of  the  Company.  The  dealers 
and  corporators  were  to  pay  their  premiums  in  cash ;  and  such 
premiums,  and  the  income  derived  from  their  investment,  were 
to  constitute  a  fund  for  the  payment  of  losses  and  expenses  of 
the  Company."  He  had  previously  stated  that  the  rule  is  differ- 
ent from  that  of  an  ordinary  Insurance  Company,  "  where  the 
Company  is  a  mutual  one,  and  the  insured  a  member  or  corpora- 
tor, an  insurer  as  well  as  party  assured,  and  the  Association  has 
no  dealings  in  regard  to  insurance  except  with  its  own  members.'^ 
"  In  a  company  of  mutual  insurers,  each  sufferer  is  bound  to 
make  compensation  as  well  as  receive  it:  the  premium,  whether 
paid,  or  secured  to  be  paid,  is  withdrawn  from  his  control,  in 
contemplation  of  law,  and  placed  in  a  common  fund,  subject,  not 
only  to  his  claims,  but  those  of  all  others  in  the  Company."  "  The 
members  of  the  Association  virtually  agree  to  insure  each  other, 
and  provide  a  common  fund  to  indemnify  in  case  of  loss,  as  all 
have  contributed  to  it."  Such  is  the  reasoning,  and  the  result  to 
which  it  leads,  in  a  strictly  Mutual  Company,  where  no  one  is 
insured,  except  he  becomes  a  member,  where  his  premium  of 
insurance  forms  part  of  the  capital  stock,  is  required  by  law  to 
be  paid  in  cash,  and  is  bound  to  go  into  a  common  fund  to  indem- 
nify all  the  members  against  a  loss.  But  the  same  reasoning  docs 
not  apply  to  a  Company  where  any  one  can  be  insured,  where 
credit  may  be  given  on  premiums  for  policies,  where  the  premi- 
ums are  not  required  to  be  kept  apart  as  a  fund,  and  where  five 
per  cent  is  to  be  paid  for  a  loan  of  credit  wherewith  to  meet 
losses.  Besides  this,  in  the  case  now  before  the  Court,  the  lia- 
bility of  the  defendants  was  permitted  to  be  made  by  a  promis- 
sory note,  with  all  the  advantages  and  disadvantages  of  that  form 
of  contract.  What  are  sometimes  loosely  called  subscription 
notes,  under  the  twelfth  section,  do  not  have  attached  to  them  the 
statutory  liability  of  a  stockholder  to  pay  in  his  subsoription : 
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the  makers  of  them  receive,  for  such  portion  as  they  do  not  work 
out  as  premiums  on  policies  of  insurance,  the  extra  compensation 
of  five  per  cent  for  the  risk  they  run  in  being  obliged  to  pay  the 
whole  note.  In  the  strictly  Mutual  Company,  every  policy  of 
insurance  taken  out  is  a  subscription  to  the  capital  stodc,  to  the 
extent  of  the  premium,  which  the  statute  requires  to  be  paid  in 
cash,  and,  when  paid,  becomes  inviolable,  except  for  payment  of 
losses,  either  in  full  or  pro  rata.  In  such  Companies,  giving  and 
accepting  a  note  payable  at  a  future  day  for  a  premium  amounts 
simply  to  an  agreement  to  subscribe  at  a  future  day.  The  Com* 
pany  is,  in  law,  a  trustee  of  the  mass  of  premiums  for  aU  the 
stockholders ;  and  what  is  due  from  it  as  an  artificial  person  to  a 
single  stockholder  cannot  be  oSset 

I  think,  therefore,  that  the  conclusions  of  that  case  are  not 
applicable  to  this,  and  that  the  maker  of  a  note  under  the  12th 
section,  whether  he  has  used  it  up  by  premiums  or  not,  is  not  a 
member  or  corporator ;  and  that  his  liability  is  not  beyond  that 
of  any  other  maker  of  a  note  for  value  taken  by  the  Company 
in  the  course  of  its  business,  and  that  any  money  to  be  paid  by 
him  was  not  to  be  held  in  trust  for  the  payment'of  losses  beyond 
any  other  assets  of  the  Company. 

But  if  the  maker  of  such  a  note  were  to  be  considered  as  a 
member,  and  therefore  partner  with  the  other  parties  insured  by 
such  Company,  and  so  not  entitled  to  an  oflEset,  notwithstanding 
he  was  to  receive  five  per  cent  compensation  for  the  loan  of  his 
credit  by  such  note,  until  he  changed  it  into  a  credit  to  himself 
for  premiums  due;  the  note  in  question  varied  in  character  from 
one  of  such  description,  for  the  agreement  upon  which  it  was 
given  was  to  have  a  deduction  of  one-twentieth  on  the  premiums 
charged  against  it,  although  the  receipt  given  for  it  expresses 
that  five  per  cent  was  to  be  paid  by  the  Company  on  the  pay- 
ment of  the  note.  Neither  of  these  provisions  correspond  with 
the  conditions  attached  by  the  12th  section  to  notes  given  under 
it^  and  ought  to  be  enough  to  save  the  defendants  from  the 
penalty  of  being  a  delinquent  stockholder  of  a  strictly  Mutual 
Company ;  but,  I  am  satisfied  to  place  the  position  of  the  defend- 
ants on  the  first  grounds  stated. 

If  the  note  in  question,  or  the  premiums  it  represents,  there- 
fore be  an  ordinary  debt  to  the  Company,  on  which  credit  has 
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been  given^  I  think  the  defendants  clearly  entitled,  under  the 
decision  in  the  case  of  Holbrook  v.  The  R&c/eM>cr  of  the  American 
Fire  Ins.  Co.^  (6  Paige,  220,)  to  ofiset  his  daim,  liquidated  before 
the  appointment  of  the  plaintiff,  against  the  amount  claimed  to 
be  due  on  the  note,  and  that  judgment  should  be  given  for  the 
defendants  to  that  effect,  without  costs,  as  stipulated  in  the  sub- 
mitted case. 

Woodruff,  J.  T  concur  with  Mr.  Justice  Robebtson  in  his 
conclusion  that  if  an  action  had  been  prosecuted  by  the  payees 
of  the  note  in  question,  the  Atlas  Mutual  Insurance  Company, 
the  defendants  would  have  been  entitled,  to  set  off  against  the 
note,  their  claim  against  the  Company  for  losses  which  had  been 
adjusted  and  fully  liquidated  before  the  note  became  payable. 
And  that  such  right  of  set-off  would  not  have  been  defeated  nor 
affected  by  proof  that  the  Company  was  insolvent  and  could  not 
pay  other  debts  and  claims  for  losses  in  full. 

And  I  entertain  this  opinion  without  deeming  it  necessary  to 
determine  whether  the  note  in  question  was,  or  was  not,  such  a 
note  as  is  described  and  referred  to  in  the  12th  section  of  the 
charter  of  the  Atlantic  Insurance  Company,  which  forms  a  part 
of  the  charter  of  the  Atlas  Mutual  Insurance  Company.  The 
agreement  under  which  it  was  given  was  not,  in  all  its  particu- 
lars, such  as  that  section  authorizes. 

In  either  aspect  this  note  was  a  valid  binding  note.  It  was 
delivered  to  the  Company  in  advance  for  premiums  on  risks 
proposed  to  be  taken,  and  those  risks  were  taken  by  the  Com- 
pany. The  note  was  therefore  a  valid  note,  and  held  for  a  foil 
consideration.  Whether  it  could  have  been  collected  if  no  risks 
had  been  taken  it  is  not  necessary  to  say,  for  in  my  judgment  it 
cannot  affect  the  result,  it  is  enough  that  it  was  a  good  note  for 
which  the  defendants  were  liable  to  the  full  amount. 

Concurring  then  in  the  conclusion  that  the  defendants  might 
have  set  off  their  claims  for  losses  had  the  Company  brought  an 
action  on  this  note,  the  inquiry  is : 

Does  the  appointment  of  the  plaintiff,  a  Receiver  of  the  Com- 
pany in  proceedings  against  the  Company  as  an  Insolvent  Cor^ 
poration,  defeat  the  right  of  set-off? 
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To  the  right  undeistanding  of  the  subject,  it  should  be  stated 
that  before  the  plaintiff's  appointment,  the  defendants'  claim  for 
losses  had  been  liquidated  by  the  Company  at  $2,688.69,  a  sum 
greater  than  the  balance  due  on  the  defendants'  note. 

At  that  time,  the  Company  had  hypothecated  the  note  with  the 
Phenix  Bank  as  security  for  a  loan  made  to  the  Company  by  the 
said  bank,  and  it  was  held  by  that  bank  until  after  its  maturi^. 

By  payments  made  by  these  defendants  on  account  of  this 
note,  and  otherwise,  the  lien  of  that  bank  was  discharged,  and 
the  note  was  returned,  not  to  the  Company,  but  to  the  present 
plaintiff  who  in  the  meantime  had  been  appointed  Beceiver,  and 
as  such,  he  holds  the  note. 

The  plaintiff  was  appointed  Beceiver  about  one  month  before 
the  note  became  due,  and  then  succeeded  to  all  the  rights  of  the 
Company  in  or  to  the  note  and  the  moneys  secured  thereby. 

In  my  opinion  the  defendants'  right  of  set-off  was  precisely  the 
same  as  against  the  Beceiver  of  the  Company,  as  it  would  have 
been  against  the  Company  itself. 

By  the  terms  of  the  10th  subdivision  of  section  12  [18]  of 
the  act  concerning  set-oiBfe,  (2  B.  S.,  854,  866,)  it  is  provided  that 
"if  the  plaintiff  be  a  Trustee  for  any  other,  or  if  the  suit  be  in 
the  name  of  a  plaintiff  who  has  no  real  interest  in  the  contract 
upon  which  the  suit  is  founded,  so  much  of  a  demand,  existing 
against  those  wfiom  the  plaintiff  represents^  or  for  whose  benefit 
the  action  is  brought,  may  be  set  off  as  will  satisfy  the  plaintiff's 
debt,  if  the  same  might  have  been  set  off  in  an  action  brought 
by  those  beneficially  interested." 

There  is  much  ground  for  saying  that  within  the  meaning  of 
this  provision  the  present  plaintiff  represents  the  insolvent  cor- 
poration. He  sues  in  right  of  such  corporation.  By  virtue  of 
his  appointment  he  succeeded  to  the  rights  of  such  corporation, 
and  he  enforces  those  rights  without  any  real  interest  in  the  con- 
tract upon  which  the  suit  is  founded.  He  answers  literally  the 
description  in  the  statute,  being  a  Trustee  for  another. 

In  this  view  of  the  statute,  the  claim  of  the  defendants  being 
one  which  could  be  set  off  if  the  Company  were  plaintiff  it  may 
be  set  off  as  against  the  Beceiver. 

But  without  resting  upon  this  construction  of  the  statute  of  se^ 
off;  by  the  act  concerning  the  voluntary  dissolution  of  corpora- 
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tions,  (2  E.  S.,  pp.  467-469,  §  79,  [68,]  to  85,  [74,])  the  powers 
and  duties  of  Beceiyer  are  made  to  correspond  with  those  ol 
Trustees  under  the  Act  relating  to  Trustees  of  absent,  abscond- 
ing and  insolvent  debtors,  and  by  section  51,  [42,]  of  the  Act 
concerning  proceedings  in  equity  against  insolvent  corporations^ 
(2  E.  S.,  pp.  462,  464,)  receivers  appointed  in  virtue  thereof 
have  the  same  powers  and  duties. 

The  Trustees  under  the  Act  so  referred  to  and  made  applica- 
ble to  Beceivers,  and  therefore  to  this  plaintiff,  are  authorized 
"  where  mutual  debts  have  subsisted  between  such  debtor  and 
any  other  person,  to  set  off  such  debts  and  pay  the  proportion 
or  receive  the  balance  due."  (2  R.  S.,  p.  47,  §  41,  [86,]  and  see 
also  (pp.  41,  42,  §  9,  subd.  1,  and  p.  47,  §  42,  [37.]) 

This  seems  to  me  to  require  the  allowance  of  the  set-off  in 
favor  of  these  defendants.  Their  claim  was  ascertained  and 
liquidated,  owing  to  them  by  the  Company,  due  and  payable 
before  the  plaintiff's  appointment 

This  is  expressly  aflSrmed  by  the  Chancellor  in  HoWrook  et 
al.  V.  The  Seceiver  of  the  American  Fire  Lisurance  Company.  (6 
Paige,  220.)  Indeed,  that  case  goes  much  further.  There  (as  in 
this  case)  the  demand  held  by  the  Receiver  did  not  become  due 
until  after  the  insolvency  of  the  Company,  and  the  defendant's 
claim  (unlike  the  present  case)  was  an  unliquidated  demand.  It 
had  b^n  decided,  that  the  defendant  in  any  action,  could  not  at 
law  (under  the  Revised  Statutes)  set  off  an  unliquidated  claim, 
and  that  a  claim  for  a  loss  under  an  open  policy  of  insurance  is 
an  unliquidated  demand.  {Butts  v.  OolUns,  13  Wend.,  139; 
Beab  v.  McAlister,  8  Wend.,  112;  Osbam  v.  EAeridge,  13 
Wend.,  339,  and  Gordon  v.  Bowne^  2  J.  R.,  150.) 

And  yet  the  Chancellor  not  only  decided  that  as  against  a 
Receiver,  a  demand  against  the  insolvent  corporation  could  be 
set  off,  but  that  in  equity  it  might  be  allowed  although  \h&  de- 
mand sought  to  be  set  off  was  not  liquidated.  (See  the  general 
principle  that  a  Receiver  takes,  subject  to  all  rights  and  equities 
existing  against  the  Company,  in  the  opinions  of  the  Vice-Chan- 
cellor  and  Chancellor  in  that  case,  and  also  in  MMer  v.  JRecdver 
of  the  Franklin  Bank.  (1  Paige,  444.) 

In  my  opinion  the  set-off  should  be  allowed,  and  that  so  much 
of  the  sum  of  $2,533.50,  which  is  the  liquidated  amount  due  to 
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the  defendant,  as  is  required  to  extingaiali  the  balance  due  on  the 
note  held  by  the  plaintiff  should  be  so  applied. 
Judgment  ordered  accordingly. 


John  T.  Hendrickson,  Plaintiflf  and  Respondent,  v.  George  W. 

Beers,  Defendant  and  Appellant 

1.  One  who  loses  money  at  play  may  assign  his  claim  against  the  winner  of 
the  money,  and  an  action  will  lie  against  the  latter  at  the  suit  of  such 
assignee. 

2.  An  assignment  of  **  all  interest  (of  the  loser)  in  a  certain  claim  for  $1,666 
against"  the  winner,  is  sufficient  in  form  to  transfer  it,  that  being  the  true 
amoimt  of  the  claim,  and  that  being  the  only  claim  of  the  assignor  against 
the  winner. 

3.  A  receipt  by  the  loser  to  the  winner  of  '^  seventy  dollars  in  full  of  all 
demands,"  does  not  preclude  proof  that  only  $70  of  the  whole  sum  lost  was 
paid,  and  is  no  bar  to  a  suit  to  recover  the  balance. 

(Before  Hoffman,  Pierrepomt  and  Robertson,  J.  J.) 
Heard,  June  4;  decided,  June  16,  1860. 

Appeal  by  the  defendant  from  a  judgment  entered  upon  the 
report  of  A.  Underhill,  Esq.,  as  Referea 

The  action  was  brought,  December  26,  1857,  by  the  plaintiff, 
as  assignee  of  £.  C.  Suydam,  to  recover  $1,666,  for  moneys  lost 
by  Suydam  at  play  at  the  game  of  £u*o,  and  won  by  the  defend- 
ant,  between  the  19th  of  September  and  31st  of  October,  1857. 
The  complaint  states  that  Suydam  so  lost,  in  all  $1,786.  That 
the  defendant  had  refnnded  $70  of  the  amount  won,  and  that  on 
the  24th  of  December,  1857,  Suydam  assigned  all  his  interest  in 
the  residue  of  the  moneys  so  lost  and  won,  and  his  claim  against 
the  defendant  therefor,  to  the  plaintiff. 

The  answer  denied  each  allegation  of  the  complaint,  and  set 
up  as  a  defense,  that  the  defendant  and  Suydam  accounted 
together;  that  $70  was  found  due  to  Suydam,  and  that  defend- 
ant paid  to  Suydam  and  the  latter  received  the  $70  and  gave  to 
defendant  "a  full  discharge  and  acquittance  of  all  demands,  for 
or  oa  account  of  any  indebtedness  of  this  defendant  to  the  said 
Suydam." 
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The  Beferee  found  the  facts  in  favor  of  the  plaintiff  and  gave 
judgment  for  the  sum  claimed.  The  assignment  from  Suydam 
to  the  plaintiff  is  in  the  words  following,  yiz. : 

"  For  value  received,  I  hereby  transfer  and  assign  all  mj  inte- 
rest in  a  certain  claim  for  sixteen  hundred  and  sixtj-six  dollars, 
against  George  Beers,  to  John  T.  Hendrickson,  of  the  dtj  of 
Kew  York,  to  have  and  to  hold  the  same  to  and  for  the  use  of 
the  said  John  T.  Hendrickson. 

"  E.  0.  SUYDAM. 
"  Dec.  24, 1857." 

The  defendant  proved  and  read  in  evidence  a  receipt  in  the 
words  following,  viz. : 

"  New  York,  Dec.  11, 1867. 
"  Beoeived  from  Mr.  George  W.  Beers,  seventy  dollars  in  full 
of  all  demands. 
"$70. 

"KCSITYDAM." 

The  plaintiff  was  permitted  to  prove,  against  the  objection  and 
exception  of  the  defendant,  that,  at  the  time  the  $70  were  paid 
and  receipt  given,  there  was  nothing  said  about  taking  that  sum 
in  full  of  all  demands. 

When  the  testimony  was  closed,  the  defendant  moved  the 
Beferee  to  dismiss  the  complaint,  on  the  grounds, 

1st.  That  the  plaintiff  had  failed  to  prove  his  case,  there  being 
no  sufficient  evidence  that  the  money  lost  by  Suydam  was  lost 
at  play  with  the  defendant ;  and  that  diere  was  no  proof  that  any 
money  was  paid  by  Suydam  to  the  defendant 

2d.  That  the  plaintiff  was  not  entitled  to  recover  in  this  action, 
on  the  ground  that  the  evidence  was  insufficient  to  establish  any 
ownership  of  the  claim  of  Suydam  in  the  plaintiff. 

Sd.  That  whatever  claim  Suydam  might  have  had  against  the 
defendant  was  extinguished  by  Suydam's  receipt  of  Deoember 

11, 1857. 

The  motion  was  denied,  and  the  defendant  excepted.  The 
Beferee  accompanied  his  report  with  an  opinion  in  the  words 
following,  viz. : 

"  The  first  objection  to  a  recovery  taken  by  defendant  is,  that 
there  is  not  sufficient  proof  that  defendant  won  Suy dam's  money 
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and  that  it  was  paid  to  him^  or  that  the  money,  if  lost,  was  lost 
iu  playing  with  defendant 

^'I  think  the  evidence  sufficiently  shows  that  the  defendant 
was  the  proprietor  of  the  &ro  bank  and  gambling-house  where 
Snydam  lost  the  money  in  question ;  and  that  Suydam  lost  said 
money  while  playing  at  said  fisux>  bank,  and  paid  over  the  money 
when  lost  It  was  immaterial  whether  defendant  was  actually 
himself  dealing  at  his  bank  when  Suydam  lost  said  money,  or 
whether  some  one  else  was  dealing  for  him,  as  the  persons,  who 
play,  play  against  the  bank,  or  proprietor  of  the  bank,  in  this 
game  of  faro.  If  Suydam  lost ;  the  bank,  that  is,  the  defendant^ 
its  proprietor,  won.  Such  is,  notoriously,  the  operation  of  the 
faro  bank,  or  game  of  faro ;  such  is  the  uniform  description,  or 
definition,  of  the  &ro  bank,  or  game  of  faro,  by  Hoyle  and  other 
writers  describing  it  K  there  was  anything  in  this  &ro  bank 
of  defendant  different  from  the  ordinary  &ro  bank  or  game  of 
&ro,  defendant,  who  himself  went  on  the  stand  in  his  own  behalf 
should  have  shown  this  fact 

'*  The  second  objection  of  defendant  is,  that  the  assignment  of 
the  claim  is  insufficient ;  that  it  does  not  set  out  a  sufficient  con- 
sideration, and  does  not  sufficiently  describe  the  claim.  The 
instrument  of  assignment  declares  that  the  assignment  is  made 
for  value  received.  It  is  well  settled  that  this  is  a  sufficient  set- 
ting out  of  a  consideration  to  sustain  a  written  agreement  Again, 
if  there  is  anything  vague  in  the  assignment  as  to  what  daim  of 
$1,666  it  refers  to,  it  is  made  sufficiently  definite  by  the  evidence 
of  Suydam,  who  swears  that  this  daim  for  money  lost  was  the 
only  daim  he  had  against  defendant  Again,  he  swears,  substan- 
tially, that  this  assignment  intended  the  demand  in  suit  I  think, 
therefore,  that  the  assignment  is  sufficient 

"  The  third  objection  taken  by  defendant  is,  that  the  claim  of 
Suydam  was  extinguished  by  giving  the  receipt  for  $70,  even 
admitting  that  he  had  a  valid  daim  before  that  The  receipt  has 
no  more  effect  than  if  Suydam  had,  instead  of  giving  a  receipt, 
admitted,  in  the  presence  of  witnesses,  verbally,  that  the  $70  then 
paid  was  in  full  of  all  demanda  If  the  fact  and  truth  of  the 
case  was,  that  the  payment,  instead  of  being  the  full  amount  of 
the  money  lost,  was  only  $70  parcel  of  $1,786  so  lost,  such  ver- 
bal admission  would  amount  to  nothing.  Even  had  said  $1,786 
BoBW.— Vol.  VI  81 
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not  been  money  lost  at  play,  a  receipt  given  in  full  by  Suydam, 
when  in  &ct  only  $70  was  paid,  would  not  have  barred  an  action 
for  the  balance ;  much  more  will  it  not  where  such  $1,736  was 
money  lost  at  play. 

"  The  case  of  Ruckman  v.  Pitcher^  (1  Comst,  892,)  goes  much 
further  than  is  necessary  to  defeat  the  objection  now  under  con- 
sideration. If  the  loser  there  had  given  the  stakeholder  a  receipt 
in  full  for  the  stakes,  without  receiving  from  him  any  part  thereof 
or  on  receiving  from  him  a  small  portion  thereof  it  is  clear,  within 
the  principle  of  that  decision,  such  receipt  would  have  formed  no 
defense  to  an  action  for  so  much  of  the  stakes  as  had  not  been 
actually  paid  to  the  loser ;  for  such  supposed  case  of  such  stake- 
holder would  not  have  been  as  strong  or  meritorious  as  the  actual 
one,  where  he  paid  over  the  money  on  the  direction  of  the  loser 
to  the  winner ;  and  yet  he  was  compelled  to  pay  it  again  to  the 
loser." 

JaTYies  E.  BeerSj  for  the  appellant 

I.  There  is  nothing  in  the  whole  case  which  establishes  the 
allegation  that  Suydam  "  played "  with  the  defendant ;  or  that 
defendant  "won"  any  money  of  Suydam;  or  that  Suydam 
"paid"  any  money  to  the  defendant;  or  that  defendant  ever 
"  received  "  any  money  j&om  Suydam.  And.  as  this  action  is 
founded  upon  the  statute  against  betting  and  gaming,  it  is  ne- 
cessary that  these  allegations  should  be  proved,  in  order  to  bring 
the  case  within  sections  9  and  14  of  that  statute.  (1  B.  S.,  p.  662, 

§§  9, 14.) 
n.  The  plaintiff  in  any  event  has  no  right  of  action  against 

the  defendant    The  statute  above  cited,  gives  the  right  of  action 

only  to  the  person  who  shall  play  and  lose,  &a    It  is  a  personal 

right,  and  cannot  be  assigned.    The  person  who  played  and  lost 

was  Suydam.    The  plaintiff  did  not  play — and  whatever  his 

rights  may  be,  they  are  derived  from  Suydam,  through  the 

assignment  made  on  the  24th  December,  1857.    The  right  of 

action  in  this  case  depends  entirely  upon  the  statute  of  "  betting 

and  gaming,"  and  unless  this  statute  authorizes  an  assignment 

of  a  claim  of  this  nature,  the  plaintiff  has  acquired  no  interest 

therein. 
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nL  The  aasigmnent  made  by  Saydam  to  plaintiff,  of  Say- 
dam's  interest,  &o.,  is  void  for  want  of  consideration  and  delivery. 

17.  Whatever  claim  Suydam  had  against  the  defendant,  was 
extinguished  by  the  payment  of  the  $70,  and  the  execution  of 
the  receipt  therefor.  This  paper  was  executed  on  the  11th  De- 
cember, and  about  two  weeks  prior  to  the  date  of  the  assignment 
firom  Suydam  to  plaintiff.  It  purports  to  be  a  receipt  in  full  of 
all  demands ;  and  being  in  writing  and  not  ambiguous,  could 
not  be  varied  or  contradicted  by  parol,  especially  so  by  any 
statements  made  by  Suydam,  who  was  the  person  that  signed  it 

0.  D,  MUleTj  for  respondent 

L  The  receipt  did  not  extinguish  the  claim  which  Suydam 
had  on  the  11th  December,  1857.  And  because  on  its  face  it  is 
seen  that  but  $70  was  received  by  Suydam,  whereas  the  aggre- 
gate amount  won  and  received  by  defendant  was  $1,786.  It 
was  but  a  mere  receipt,  and  open  to  explanation.  {Mead  v.  Steger, 
5  Port,  498 ;  1  Greenleaf  Ev.,  §  212,  and  cases  referred  to ;  also, 
§  305 ;  Ensign  v.  Webster^  1  John.  Oases,  145.)  It  was  not  in  the 
nature  of  a  contract  {Egleaton  v.  Knickerbaxiker^  6  Barb.,  458 ; 
Coon  V.  Knap^  4  Seld.,  402.) 

n.  But,  independent  of  the  considerations  presented  in  the 
foregoing  point,  which  treat  the  matter  as  though  it  were  but 
the  ordinary  case  of  account  or  debt^  the  statute  entitled  "  of 
betting  and  gaming,"  nullifies  the  transaction,  even  conceding  it 
to  have  been  the  intention  of  the  parties  that  the  $70  should  be 
in  full. 

1.  The  playing  was  illegal,  and  whatever  was  paid  by  Suydam 
to  the  defendant,  was  paid  contrary  to  statutory  prohibition,  and 
so  long  as  it,  or  any  part  of  it,  remained  in  his  hands,  the  statu- 
tory condemnation  was  upon  it,  and  any  attempt  on  the  part  of 
the  defendant  to  acquire  title  to  it^  or  of  Suydam  to  confer  title 
to  it,  was  in  direct  contravention  of  the  plain  letter  and  spirit  of 
the  statute.  AH  contracts  to  that  end  are  void,  says  the  statute, 
section  8.  {Buckman  v.  Pitcher,  1  Comst,  411 ;  jStorey  v.  Brennanj 
15  N.  Y.  R,  524.) 

m.  It  is  manifestly  one  object  of  the  statute  to  restore  the 
money  to  the  loser.  He  may  sue  a  stakeholder  for  the  money 
deposited  before  or  after  the  determination  of  the  event,  even 
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though  paid  over  to  the  winner.  (§  9.)  And  it  seems  he  may 
do  so,  notwithstanding  such  payment  over  was  by  his  express 
assent  and  direction.  {BiLckman  y.  Pitcher^  1  Gomst.,  411;  13 
Barb.,  556 ;  Storey  v.  Brennan,  15  N.  Y.  R,  524.) 

By  the  Coukt — Hoffman,  J.  There  is  no  ground  to  differ 
from  the  conclusions  of  £stct  found  by  the  Beferee. 

The  receipt  in  full  of  all  demands,  which  the  defendant  made 
an  unsuccessful  attempt  to  explain,  is  not  merely  not  conclusive 
against  the  plaintiff,  but  tends  to  support  the  assignor's  account 
of  the  transaction.  The  assignment  to  the  present  plaintiff  was 
plainly  sufficient  and  Valid. 

The  Beferee's  conclusion  of  law,  that  the  money  could  be 
recovered,  is  correct  {Storey  v.  Brennan^  15  N.  Y.  B.,  524.) 

Judgment  affirmed,  with  costs. 


Ellis  Potteb,  Administrator,  &c.,  Plaintiff  and  Bespondent|  v, 
John  C.  White,  Defendant  and  Appellant 

1.  Where  two  adjoining  dwelling  houses  are  sapported  bj  a  wall  standing 
partly  on  the  soil  of  each  owDer,  which  was  erected  as  »  party  wall,  and 
has  been  used  as  such  orer  twenty  years,  and  one  of  such  owners  withofut 
the  consent  of  the  other  removes  it  while  in  a  sound  condition  and  suit- 
able and  sufficient  for  the  purpose  for  which  it  was  erected,  and  erects  a 
store  on  his  lot  and  a  new  party  wall,  he  is  liable  to  the  owner  of  the  ad- 
joining lot  for  any  loss  of  rent  caused,  and  the  expense  of  all  repairs  made 
necessary  by  the  removal  of  the  old  and  the  erection  of  the  new  party 
walL^ 

(Before  HomcAiv,  Phrrepomt  and  Robertbok,  J.  J.) 
Heard,  Jime  5th;  decided,  June  16th,  1860. 

Appeal  from  a  judgment  entered  in  favor  of  the  plaintiff  on 
the  report  of  a  Beferee. 

The  action  was  to  recover  damages  for  an  allied  illegal 
removal  of  a  party  wall,  of  the  buildings  Nos.  148  and  145 


s  TblM  CMM  trat  afflnsAd  by  tha  Govt  of  Appeala,  at  its  Jvna  Tena,  1881. 
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Chambers  street,  of  which  the  plaintiff  as  administrator  de  hon 
non  of  Ellis  Potter,  deceased,  held  the  former  under  a  lease,  and 
the  defendant  owned  the  latter.  The  cause  being  put  at  issue,  it 
was  referred  to  Charles  P.  Kirkland,  Esq.,  to  hear  and  deter- 
mine all  the  issues. 

He  found  the  facts  as  follows : 

1st.  That  in  the  month  of  Maj,  1854,  the  plaintiff  was  the 
owner  of  lot  No.  148  Chambers  street,  in  the  city  of  New  York, 
and  the  building  thereon,  and  the  defendant  was  the  owner  of 
the  adjoining  lot.  No.  146,  and  the  building  thereon. 

2d.  That  these  buildings  were  dwelling  houses,  and  that  the 
wall  between  them,  standing  partly  on  each  lot,  was  a  party 
wall,  and  had  been  used  and  occupied  as  such  by  the  said  parties 
and  their  predecessors,  for  upwards  of  forty  years. 

8d.  That  the  said  party  wall  was,  in  said  month  of  May,  in  a 
good  and  sound  condition,  and  fully  sufficient  for  the  purposes 
for  which  it  was  erected,  and  for  which  it  had  been  used  up  to 
that  time.  / 

4th.  The  said  building  of  the  plamtiff  was  in  good  repair  and 
condition  in  the  said  month  of  May. 

5th.  That  the  said  building  of  the  defendant  was  then  in  a 
ruinous  condition,  and  had  been  so  since  the  taking  down  of  the 
party  wall  on  the  westerly  side  of  the  defendant's  lot,  which  wall 
was  taken  down  by  the  owner  of  the  lot  on  the  westerly  side  of 
the  defendant's  one  year  previously,  and  the  defendant  had  not 
repaired  his  building  since  the  taking  down  of  said  party  wall  on 
his  west  side. 

6tlL  That,  by  the  progress  of  business  and  improvement  in 
the  city  of  New  York,  that  part  of  Chambers  street  where  these 
buildings  were  situated  had  then  become  a  desirable  location  for 
the  purposes  of  business,  and  that  the  said  lot  of  the  defendant 
oould  be  used  more  advantageously  and  profitably  for  the  pur- 
poses of  business,  than  for  a  dwelling  house ;  that  in  said  month 
of  May  the  defendant,  for  the  purpose  of  erecting  a  large  and 
valuable  store  on  his  said  lot|  took  down  and  removed  the  said 
party  wall. 

7th.  That  said  party  wall  was  so  taken  down  and  removed  by 
the  defendant,  without  any  license,  consent,  or  permission  of  the 
plainti£ 
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8th.  That  in  the  month  of  Febroarj  preceding,  the  defendant 
gave  the  plaintiff  verbal  notice  of  his  intention  to  take  down  said 
wall ;  and,  on  the  26th  of  April  preceding,  gave  him  a  written 
notice  to  die  same  effect. 

9tlL  That  the  said  party  wall,  after  removal  of  defendant's 
building,  and  in  the  manner  in  which  he  was  proceeding  to  erect 
his  new  building,  would  not  have  stood  without  being  sup- 
ported; and  the  plaintiff  took  no  steps  towards  supporting  the 
same. 

10th.  That  the  defendant  proceeded  to  erect  a  store  on  his 
said  lot^  with  a  sub-cellar,  and  laying  the  foundation  sixteen  or 
eighteen  feet  below  the  surfiice,  and  rebuilt  said  party  wall  of  the 
thickness  of  sixteen  inches ;  ten  inches  of  the  same  being  on  his 
own  lot,  and  the  remaining  six  inches  on  the  plaintiff's  lot,  the 
original  wall  having  been  twelve  inches  thick,  being  six  inches 
on  the  lot  of  each  party. 

11th.  That,  in  taking  down  and  rebuilding  said  party  wall,  the 
defendant  did  no  more  damage  to  plaintiff's  building  than  would 
ordinarily  arise  from  such  an  act 

12th.  That  in  taking  down  and  rebuilding  said  wall,  the  de- 
fendant injured  the  plaintiff's  building,  and  rendered  it  neoes- 
saiy  to  make  repairs  thereon,  and  rendered  the  same  untenantable 
for  one  year,  and  caused  the  plaintiff  the  loss  of  the  use  and  rent 
thereof  for  one  year. 

18th.  That  the  portion  of  the  party  wall  standing  on  the  defen- 
dant's lot  being  removed,  the  party  wall  would  not  have  stood ; 
and  that  the  party  wall  standing  upon  the  premises,  when  the 
defendant  took  down  his  building,  would  not  have  been  of  suffi- 
cient strength  for  the  support  of  the  new  building  erected  by  the 
defendant  on  his  lot 

14th.  That  the  expense  of  the  repairs  thus  rendered  neoessary 
to  the  plaintiff's  building  was  $888.90,  and  that  the  plaintiff's 
loss  of  rent  amounted  to  $1,800. 

Conclusions  of  Law. 

1st  That  the  defendant  had  not  the  right,  without  the  con- 
sent of  the  plaintiff,  to  take  down  or  remove  the  party  wall  above 
mentioned. 
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2(L  That  the  defendant  is  liable  to  the  plaintiff  tor  the 
damages  sustained  by  him,  in  consequence  of  such  taking  down 
and  removal. 

8d.  That  these  damages  are  the  expenses  of  repairs  and  loss 
of  rent  above  stated,  and  that  the  plaintiff  is  entitled  to  recover 
those  sums,  with  interest  thereon,  from  the  1st  of  May,  1855. 

Exceptions  were  duly  taken  sufficient  to  raise  all  the  points 
taken  by  the  defendant 

Judgment  having  been  duly  entered,  the  present  appeal  was 
taken  therefrom. 

W,  Htitchins^  for  the  appellant. 

A,  P.  Mdrij  for  the  respondent. 

Br  THE  Court — Hoffman,  J.  We  are  satisfied  upon  the 
evidence,  with  the  conclusions  of  the  Beferee  as  to  the  character 
of  the  party  wall,  its  sound  condition  and  sufficiency  for  the  pur- 
poses for  which  it  was  erected,  and  had  been  used ;  as  also  in 
regard  to  the  ruinous  condition  of  the  defendant's  building,  and 
the  inducements  leading  him  to  erect  a  new  and  profitable  store 
upon  his  ground.  The  building  of  the  plaintiff  was  also  in  good 
repair. 

The  evidence  is  not  enough  to  overrule  the  conclusion  of  the 
Beferee,  that  the  party  wall  was  not  removed  with  the  license  or 
consent  of  the  plaintiff. 

Then  upon  such  a  state  of  &cts  the  case  of  Enoy.Delvecchio^ 
(4  Duer,  53 ;  6  id.,  17,)  is  decisive.  The  plaintiff  was  entitled 
-to  be  indemnified  to  the  full  extent  of  the  injury  he  had  sus- 
tained. Here  was  a  party  wall,  built  partially  on  the  ground  of 
each  owner,  used  as  such  for  more  than  twenty  years,  and  in 
a  sound  and  serviceable  condition.  Neither  party  could  remove 
it,  or  so  deal  with  it  as  to  render  it  an  insufficient  support  for  the 
building  of  the  other,  without  his  consent 

The  remaining  question  is  as  to  the  amount  of  the  damage.  The 
amount  allowed  for  the  repairs  is  fully  warranted  by  the  evidence. 
And  upon  the  whole,  we  do  not  see  sufficient  reason  to  change 
the  conclusion  of  the  Beferee  as  to  the  loss  of  a  yearns  rent 

The  judgment  must  be  affirmed,  with  costs. 

Affirmed  accordingly.  . 

J 
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JoenuA  Atkins  et  oZ.,  Flaintifls  and  Appellants,  v.  Tho&  N. 
STAinx)N  et  ai.f  Defendants  and  Bespondents. 

1.  Where  one  part  owner  of  a  ship  fomishes  sapplies  for  it^  he  does  not 
thereby  acquire  a  lien  upon  it^  which  can  be  enforced  by  (ntxseedingB  under 
2  Revised  Statutes,  493,  section  1. 

2.  If  in  such  a  case  an  attachment  be  issued,  and  other  part  owners  exeeate 
a  bond  with  sureties,  as  prescribed  by  that  statute,  and  thereupon  procore 
the  ship  to  be  discharged,  no  action  will  lie  on  the  bond  at  the  suit  of  the 
part  owner  who  attached. 

(Before  Hoffmak,  PnenREPONT  and  Bobestbow,  J.  J.) 
Heard,  June  14th ;  dedded,  June  16th,  1860. 

Appeal  by  the  plaintifb  from  a  jadgment  against  them  enteied 
<m  the  report  of  J.  W.  C.  Leveridge,  Esq.,  as  Beferee. 

The  plaintiib  are  Joshua  Atkins,  Joshua  Atkins,  Jr.,  and 
Edwin  Atkins,  composing  the  firm  of  J.  Atkins  &  Company. 
They  bring  this  suit  ilgainst  Thomas  N.  Stanton  and  Jolm 
Thomson  as  principals,  and  George  S.  Boe  and  William  B. 
Scranton  as  sureties  in  a  bond,  executed  to  procure  the  discharge 
of  a  warrant  of  attachment  that  had  been  issued  under  2  Beviaed 
Statutes,  493,  section  1,  on  the  application  of  the  plainti&' 
against  the  ship  Liberty,  her  tackle,  apparel  and  furniture,  to 
satisfy  a  claim  of  the  plaintiffs  alleged  to  be  a  lien  thereon,  for 
materials  fumiBhed  prior  to  December  28,  1857,  for  repairing 
fitting,  furnishing  and  equipping  said  ship,  by  order  of  her 
master,  Benjamin  Atkins,  and  the  defendants,  Stanton  and 
Thomson,  who  were  the  ship's  agents. 

The  Beferee  found,  (inter  alia)  ''  that  at  the  time  the  said  sup- 
plies were  ordered  and  at  the  time  the  same  were  furnished,  the 
plaintifb  were  part  owners  of  the  said  ship  Liberty,  and  that  the 
defendants,  Thomas  N.  Stanton  and  John  Thomson,  together 
with  Chester  Hillard,  Bouse  Baboock,  Benjamin  Atkins,  William 
H.  Webb,  and  the  estate  of  Elliot  Higgins,  were  also^  at  the 
time  said  supplies  were  ordered  and  delivered,  also  part  ownen 
of  said  ship;  and  also  that  the  said  ship  was  sailed  for  the  joint 
account  and  benefit  of  all  the  owners." 

The  Beferee  held,  "  as  matter  of  law,  that  in  furnishing  the 
said  supplies  to  the  said  ship  or  vessel,  in  which  the  plaintiiR 
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and  defendants^  and  otheis  not  included  in  this  action,  were 
interested,  the  plaintifEs  acquired  no  lien,  and  they  cannot 
leoorer  against  these  defendants  in  this  action,  for  such  supplies 
as  are  stated  in  said  complaint 

"  That  this  action  being  on  a  bond  giyen  to  discharge  such 
ship  or  vessel  from  an  attachment  issued  under  such  a  lien,  this 
action  cannot  lie,  no  lien  having  existed  against  said  ship  or 
vessel  which  these  plaintiff  could  enforce  as  against  these 
defendants." 

The  Referee  dismissed  the  complaint,  and  from  the  judgment 
entered  on  his  report  the  plaintiff  appealed  to  the  Gteneral  Term. 

M  0.  Benedict^  for  appellants. 

This  is  an  action  on  a  bond  given  to  discharge  a  vessel  attached 
under  the  State  lien  law.  (2  B.  S.,  493,  §  1.)  The  whole  pro* 
oeeding  is  a  special  one  under  the  Act,  and  is  to  be  governed  by 
the  Act  The  Act  alone  creates  the  lien,  and  b j  the  Act  alone 
can  we  determine  whether  in  any  particular  case  there  be  a  lien. 

The  statute  provides  that,  whaiever  a  debt,  amounting  to  $60 
or  upwards,  shall  be  contracted  by  the  master,  owner,  agent  or 
consignee  of  any  ship  or  vessel,  on  account  of  any  work  done  or 
materials  or  articles  furnished  towards  the  repairing,  fitting,  fur- 
nishing or  equipping  such  vessel,  or  for  provisions  and  stores 
furnished,  "stich  dAt  shall  be  a  lien  upon  audi  ship  or  vessdj  her 
tackkj  appard  and  furnitare.^^  (2  R  S.,  p.  498,  §  1.) 

The  master  and  agent  contracted  a  debt  with  the  plaintifib  for 
the  specified  purposes:  this  is  conceded ;  but  the  plaintiflb  were, 
at  the  time,  part  owners  of  the  ship,  and  the  question  is,  whether 
that  &ct  defeats  the  statute. 

L  There  is  no  such  exception  in  the  statute.  The  statute  is 
dear,  positive,  and  without  exception,  if  the  statute  had  added, 
i^'  and  this  Act  shall  i^ply  to  cases  where  work  or  materials  or 
provisions  and  stores  are  furnished  by  one  of  the  part  owners 
of  the  ship,"  there  certainly  could  have  been  no  doubt ;  but  it 
says  so,  just  as  effectually,  by  saying,  "whenever  a  debt^"  with 
any  posdble  person,  and  under  any  possible  oixonmstances,  no 
matter  with  whom,  without  any  exception, ''  shall  be  contracted." 

IL  Part  owners  o£  ships  are  not  partners :  they  are  only 
tenants  in  common.  .  . 

Bostr.— Vol.  VL  88 
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"  There  is  a  material  difEerence  between  the  two  cases.  Part- 
ners are,  at  law,  joint  tenants  of  their  merchandise,"  bat  part 
owners  are  tenants  in  common  of  a  ship.  (Abb.  on  Shipp., 
111.) 

They  may  buy  supplies  of  each  other,  and  in  such  case  it  is^ 
surely,  a  debt  contracted;  and  if  it  be  a  debt  contracted  for  the 
purposes  of  the  statute,  then  it  is  a  lien  upon  the  ship  by  the 
statute. 

ni.  There  is  nothing  in  the  suggestion  that  the  plainlifi^,  being 
part  owners,  furnished  the  articles  to  themselves,  with  others, 
and  must  thereupon  sue  themselves  with  the  others,  which  can- 
not be  done.  The  old  common-law  rule,  that  a  man  could  not 
sue  himself,  nor  sell  goods  to  himself,  was  one  of  pure  techni- 
cality, which  did  not  deprive  the  party  of  his  right,  but  drove 
him  to  a  court  of  equity,  where  the  action  always  lies  in  its 
true  nature. 

This  objection  falls  to  the  ground :  first,  because  the  distinction 
between  courts  of  equity  and  law  is  abolished,  and  the  rule  of 
parties  is  now  everywhere  what  it  was  in  equity ;  and,  second, 
because  the  Act  gives  a  new  cause  of  action,  a  bond,  and  new 
parties — the  obligors. 

G  Jhnohue^  for  respondents. 

L  In  the  sailing  of  a  vessel  where  she  is  sailed  for  the  joint 
benefit  of  all  the  joint  owners  are  partners  in  that  undertaking, 
and  their  rights  are  to  be  determined  by  their  rights  as  partners. 
(Abbott  on  Shipping,  111,  113 ;  Story  on  Partnership,  §§  56, 
64.) 

n.  Such  beiog  the  case,  each  partner  is  liable  for  each  article 
furnished  to  the  full  value,  he  having  only  a  right  to  call  on  bis 
partner  for  contribution.  (Abbott  on  Ship.,  Ill,  113 ;  MerriU  Jk 
Trade  ads.  Wood,  2  Bosw.,  368 ;  Story  on  ParL,  §§  448-458,t 
&c.,  shows  this  right.) 

in.  In  this  case  it  follows  that  Atkins  &  CJompany  themselves 
furnished  to  themselves  these  articles;  the  person  purchasing  was 
their  own  agent,  and  he  bound  them  for  tiie  purchase-money  to 
the  whole  amount  (Story,  §§  219-222,  &a) 

17.  Part  owners,  even  a  ship's  husband  have  no  lien  for  sap- 
plies  or  advances,  where  in  Admiralty,  if  a  stranger  he  would 
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haye.  Now,  if  wheie  a  lien  is  given  by  law  in  a  case  geneiall j, 
a  partner  is  deprived  of  its  benefits,  clearly  the  statute  makes 
no  stronger  right 

Y.  A  person  can  have  no  lien  on  his  own  property;  it  is 
merged  in  his  own  title.  {Ladd  v.  BiUingSj  15  Mass.,  15 ;  McAr- 
thur  V.  Porter,  1  Ham.,  19 ;  1  Dal.,  849 ;  Roberta  ads.  Jackson,  1 
Wend.,  478.)  As  long  as  it  remains  in  use  with  the  partnership, 
he  is  furnishing  himself  he  cannot  have  a  lien  on  part  and  not 
on  part  Where  seamen's  wages  are  paid  by  an  owner,  they  are 
not  a  lien.  (2  Mason,  58 ;  Merrill  v.  BartUU,  6  Pick.,  46 ;  Gilp., 
457.)  Thus  it  is  a  principle  in  trover,  if  a  man  claims  the 
goods,  when  demanded,  as  his  own,  he  cannot  afterwards  allege 
a  lien,  the  title  he  claimed  merging  all  else. 

YL  It  is  perfectly  apparent  that  it  would  be  unjust  to  enable 
Atkins  k  Company  to  get  their  debts,  and  then  call  on  them  to 
repay  their  share  of  other  expenses  paid  by  the  other  owners. 

Yn.  Plaintiff  daim  the  old  Court  of  Chancery  would  have 
given  the  same  lien ;  their  action  here  is  wrong. 

L  They  do  not  count  on  such  a  right  in  their  complaint 

2.  The  Court  of  Chancery  never  made  the  balance  on  accounts 
found  due  to  one  partner  a  lien  on  the  individual  property  of 
another. 

VILL  What  these  partners  did  in  effect,  was  to  have  the  use  of 
this  chattel  for  that  voyage,  and  in  the  use,  they  mutually  agreed 
to  furnish  the  funds  to  pay  expenses  with,  and  they,  individually, 
and  not  their  property,  are  the  debtors. 

rSL  No  debt  was  or  is  due  for  this ;  for  when  Atkins  &  Com- 
pany furnished  it,  they  fiimished  to  their  own  undertaking,  and 
if  any  debt  was  contracted  it  was  theirs,  they  being  both  debtor 
and  creditor,  the  debt  paid  itself,  and  no  remedy  remained  but 
the  taking  and  settling  of  the  account  on  equitable  terms.  {Orant 
V.  PoUhn,  20  How.  U.  S.  R,  162.) 

This,  as  the  plaintiff'  counsel  argue,  is  an  action  on  a  bond, 
not  one  for  an  account 

The  Court  of  Chancery,  and  no  other  Court  ever  treated  an 
open  partnership  account  as  a  debt 

X.  The  claim  is  specijGlcally  under  the  statute.  Now,  is  it 
under  that  a  lien  ? 

§  1.  Whenever  a  debt  amounting  to  $50  is  due. 


668  CASES  IN  THE  SUPEMOB  COURT. 

Atkina  e^oZ.  t.  Stanton  e(  oiL 

Is  a  debt  dae  here?  From  whom,  to  whom?  From  Atkins 
&  Company  to  Atkuifl  &  Company,  if  at  alL  Not  certainly  finom 
the  property  of  the  parties. 

§  8.  Any  person  having  a  debt  due  to  him  ♦  ♦  ♦  Had 
these  parties  any  debt  due  to  them  ?  Certainly  not,  imtil  aooounts 
were  adjusted. 

§  12.  The  owners  may  apply  to  discharge.  Can  one  owner 
seize  and  the  other  apply  to  discharge  ? 

§  16.  It  must  be  a  subsisting  lien. 

§  17.  This  section  shows  the  proceeding  to  be  one  at  law,  not 
in  equity. 

§  24.  Shows  that  it  contemplated  the  lien  creditor  on  one  md% 
and  the  owner  on  the  other. 

§25.  Also  shows  that  the  daim  is  to  be  paid,  unless  the  owners 
contest 

The  judgment  should  be  affirmed. 

By  the  Court — Hoffkak,  J.  The  appeal  is  fix>m  a  judg- 
ment entered  on  the  decision  of  a  Beferee,  dismissing  the  com- 
plaint with  costs. 

The  action  is  against  Stanton  and  Thomson,  as  principals,  and 
Boe  and  Scranton,  as  sureties,  on  a  bond  given  to  obtain  the 
discharge  of  an  attachment  of  a  vessel,  under  the  statute  "  for  the 
collection  of  demands  against  ships  and  vessels."  (2  R  S.,  p.  493.) 

The  plaintifb  furnished  supplies  to  the  vessel,  on  the  order 
of  the  master.  The  plaintifb  and  the  defendants^  Stanton 
and  Thomson,  %ere  owners  (with  some  others)  of  the  vessel. 
The  plaintiffi  obtained  an  attachment,  upon  the  usual  affidavit 
of  a  debt  contracted  by  the  master  and  Stanton  and  Thomson, 
describing  them  as  agents  of  the  vessel  The  vessel  was  attached 
by  the  Sheriffi  The  defendants,  Stanton  and  Thomson,  iq^>lied 
to  have  her  discharged,  and,  having  given  the  bond  sued  upon, 
procured  such  discharge. 

The  case  resolves  itself  into  this:  Can  one  partowner  makea 
particular  advance  for  the  use  of  the  concern,  sue  the  other  part 
owners,  attach  the  property,  or  go  to  judgment  and  execution, 
and  take  to  himself  part  of  tiie  joint  property? — all  this  without 
the  slightest  reference  to  the  position  of  eadi  in  general  aooount 
with  the  others. 
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We  consider  such  a  piopoeition  to  be  clearlj  untenable. 

The  case  of  Wood  y.  Merritt,  (2  Bosw.,  368,)  does  not  affbrd 
any  support  to  the  present  daun.  That  case  merely  decides^ 
ihat^  where  a  judgment  has  been  recovered  against  only  two  part 
owners  of  a  vessel  owned  by  them  and  others,  for  repairs  done 
to  it  by  a  third  person,  and  one  of  the  two  so  sued  pays  the 
whole  judgment,  he  may,  in  an  action  against  his  co-defendant, 
recover  such  part  of  the  amount  as  it  is  the  duty  of  the  latter  to 
pay,  without  making  the  other  part  owners  parties  to  the  action. 

The  judgment  must  be  affirmed,  with  costs. 

Affirmed  accordingly. 


JoHK  H.  MoBTiHSB,  Plaintiff;  v.  William,  Samuel  and  John 

J.  Brunneb,  Defendants. 

1.  "  Where  the  owner  of  a  store  rents  all  of  it  above  the  first  story  and  base- 
Tnenty  without  any  covenant  in  the  lease,  except  the  usual  one  for  quiet 
ei^'oyment,  and  subsequently  leases  the  first  story  and  basement  for  a  busi- 
ness commonly  prosecuted  in  that  part  of  buildings  used  as  stores,  he  does 
not  thereby  impiur  his  daim  against  the  first  lessee  for  the  stipulated  renty 
altho\2gh  his  business  may  be  indirectly  prejudiced  by  the  business  of  the 

second  lessee. 

2.  Where  there  is  no  eviction  of  a  lessee,  nor  any  actual  interference  with 
his  enjoyment  of  the  demised  premises,  and  he  continues  to  enjoy  the  wholo 
premises^  he  cannot  be  excused  from  the  payment  of  rent>  merely  on  the 
ground  that  other  parts  of  a  building  containing  the  demised  premises,  are 
00  used  by  a  lessee  thereof,  as  to  afifect  indirectly  and  injuriously  the  busi- 
ness prosecuted  in  the  demised  premises. 

3.  Any  interference  by  the  second  lessee,  in  the  enjoyment  by  the  first  lessee 
of  the  premises  demised  to  the  latter,  to  which  the  lessor  is  not  a  party, 
will  not  subject  the  lessor  to  an  action  by  the  first  lessee,  nor  impair  the 
lessor's  right  to  recover  the  whole  rent  agreed  to  be  paid  by  the  first  lessee. 

(Before  Hoitman  and  Bobxbtbor,  J.  J.) 

Heard,  June  15th ;  decided,  June  16th,  1860. 

This  action  comes  before  the  Conrt  on  questions  of  law  ariabg 
at  the  trial  npon  exceptions,  there  taken  by  the  defendants,  to 
lefosals  of  the  Court  to  charge  as  requested,  and  also  to  the 
charge  made. 
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The  suit  was  tried  before  Boswobth,  Ch.  J.,  and  a  jniy,  on 
the  13th  of  March,  1860.  It  is  brought  to  recover  $1,500,  being 
one-quarter's  rent,  &lling  due  August  1, 1858,  for  the  2d,  Sd,  4th, 
and  5th  lofts  or  stories  of  the  store  No.  231  Broadway,  which  the 
plaintiff  by  an  indenture  of  lease  had  demised  to  the  defendants 
for  a  term  of  years  then  unexpired. 

The  answer  of  the  defendants  avers,  in  substance,  that,  in  Jane, 
1858,  the  plaintiff  rented  the  first  story  and  basement  of  said 
premises  to  a  Mr.  Tivy  for  a  restaurant,  and  suffered  pipes  to  be 
erected  upon  said  building  to  carry  off  the  heat^  smoke,  &a,  and 
permitted  cooking  to  be  carried  on  therein,  &a,  which  was  a  nni- 
sance  to  the  defendants,  and  also  deprived  them  of  the  use  of 
the  Croton  water,  and  the  water-closets  connected  with  the  de- 
mised premises,  whereby,  before  the  said  rent  fell  due,  they  had 
sustained  damages  to  the  amount  of  $1,500. 

These  &cts  are  pleaded  both  as  a  bar  to  the  recovery  of  rent 
as  amounting  to  an  eviction,  and  also  as  entitling  the  defendants 
to  damages,  by  way  of  recoupment 

The  lease  from  the  plaintiff  to  the  defendants,  demised  to  them 
"  all  the  second,  third,  fourth  and  fifth  stories  or  lofts,  being  four 
floors  from  the  top,  and  the  hall  entrance  thereto,  of  the  building 
known  as  number  231  Broadway,  in  the  dty  of  New  York." 
The  lease  did  not  specify  any  use  for  which  the  demised  pre- 
mises were  leased ;  and  it  contained  no  covenant  on  the  part  of  the 
lessor,  except  one  in  the  usual  form,  for  quiet  enjoyment  The 
lease  to  Tivy  of  the  first  floor  and  basement,  did  not  in  terms 
grant  to  him  any  right  in  conflict  with  any  provision  in  the  lease 
to  the  defendants,  and  the  restaurant  business  of  Tivy  was  not 
alleged  to  be  different,  or  to  be  conducted  differently  fix>m  that 
of  other  restaurant  establishments,  in  Broadway. 

The  testimony  is  sufBiciently  stated  in  the  opinion  of  the 
CJourt 

At  the  close  of  the  testimony,  the  defendants'  counsel  requested 

the  Judge  to  charge : 

1st  That  if  the  jury  believe  that  the  plaintiff  rented  the  fiist 
floor  and  basement  for  the  purpose  of  an  eating  and  drinking 
place,  and  that  such  business  is  carried  on  by  the  knowledge  and 
permission  of  the  plaintiff,  and  that  such  business  was  injurious 
to  the  business  or  stock  o^  or  the  occupancy  of  that  portion  of  the 


NEW  TOEK— JUNE,  1880.  666 

Mortimer  v.  Bmnner. 

premises  hired  by  defendants,  it  amounts  in  law  to  an  interference 
-with  the  beneficial  enjoyment  of  those  premises,  and  the  plaintiff 
cannot  recover. 

2d.  That  if  the  jury  believe  that  the  defendants  have  been 
injured  by  a  depreciation  of  their  stock  of  goods  by  the  use  of 
the  premises  occupied  by  Tivy,  they  are  entitled  to  an  offiaet 
against  the  plaintiff  to  the  amount  of  such  damage. 

8d.  If  the  light  or  water  which  defendants  were  entitled  to, 
and  were  in  the  enjoyment  o^  when  plaintiff  allowed  Tivy  to 
enter  the  first  story,  have  been  obstructed  or  interfered  with  by 
an  act  of  Tivy,  with  the  knowledge  or  permission  of  plaintiff,  the 
plaintiff  cannot  recover. 

The  Judge  refused  to  charge  either  of  said  propositions ;  to 
each  of  which  refusals  the  defendants'  counsel  then  and  there 
excepted  separately. 

The  Court  then  charged  the  jury  as  follows : 

The  plaintiff  had  a  right  to  let  the  first  floor  and  basement  of 
the  premises  281  Broadway,  to  be  used  for  a  restaurant  and  ea^ 
ing  and  drinkiug-house,  such  as  the  evidence  shows  the  one  in 
question  to  have  been,  after  he  had  leased  the  remainder  of  the 
building  to  the  defendants,  and  without  their  consent^  and  he  is 
not  liable  to  respond  to  Ihem  for  any  damages  that  they  may 
have  sustained  thereby,  nor  for  any  injury  thereby  caused  to 
the  premises  leased  to  them,  nor  for  the  loss  in  the  use  or  enjoy- 
ment of  said  premises,  thereby  caused  to  the  defendants ;  neither 
can  the  same  be  considered  an  eviction  or  in  any  manner  defeat 
the  plaintiff's  claim  for  rent. 

(To  all  of  which  propositions,  the  defendants  duly  and  sepa- 
rately excepted.) 

But  there  is  testimony  tending  to  show  that  the  plaintiff  con- 
sented to  the  erection  of  the  two  pipes  near  the  windows  of  the 
/premises  leased  to  the  defendants  after  making  the  lease  to  them, 
f\  and  in  the  absence  of  rebutting  or  conflicting  testimony,  yon 
I  (pnust  assume  as  an  established  fact  that  the  plaintiff  did  consent 
j  I  to  the  erection  of  said  pipes,  and  the  defendants  are  entitled  to  a 
deduction  firom  the  rent,  of  the  amount  of  damages  that  they 
have  showed  that  they  have  thereby  sustained. 

(To  which  ruling,  the  counsel  for  the  plaintiff  did  then  and 
there  except) 


« • 
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The  defendants  have  given  evidence  tending  to  show  that 
their  light  was  obBtmcted  and  their  store  darkened  to  some 
extent  by  those  pipes,  and  that  they  were,  by  reason  theieo^ 
compelled  to  born  gas  in  the  daytime  in  the  back  part  of  their 
store,  to  their  damage,  but  have  not  proved  any  definite  amount 
of  damages  sustained  by  them  from  that  cause.  Only  nominal 
damages,  therefore,  can  be  allowed  to  the  defendant& 

(To  which  last  proposition,  the  defendants  duly  excepted.) 
/      Neither  does  the  obstruction  of  the  light  by  the  plaintiff 
1 1  amount  to  an  eviction,  nor  defeat  the  plaintiff's  right  to  reoover 
' '  rent  from  the  defendants. 

(To  all  of  which  propositions,  the  defendants  separately  dolj 
excepted.) 

You  must,  therefore,  find  that  the  plaintiff  is  entitled  to  reoovei 
the  full  amount  of  the  rent  and  interest  for  the  quarter  for  which 
this  action  is  brought,  to  wit^  the  sum  of  $1,600,  and  interest 
thereon  firom  the  first  day  of  August^  1858,  less  the  sum  of  six 
cents  for  nominal  damages  sustained  by  the  defendants  by  reason 
of  the  obstruction  of  their  light* 

(To  all  of  which,  the  defendants  duly  excepted.) 

Counsel  for  defendants  then  requested  the  Judge  to  chaige  the 
jury  in  reference  to  the  loss  of  the  Croton  water,  and  that  the 
same  amounted  to  an  eviction  in  case  such  loss  arose  fix)m  the 
acts  of  the  plaintiff. 

To  which  the  Court  responded  that  there  was  no  evidence 
that  the  plaintiff  had  interfered  with  their  use  of  the  Croton 
water,  or  had  authorized  any  interference  with  it^  and  that  it 
was  not  an  element  in  this  case,  and  declined  to  comply  with 
such  request 

Whereupon  the  counsel  for  defendants  excepted. 

Whereupon  the  jury,  by  the  direction  of  the  Court,  found  a 
verdict  in  fevor  of  ^e  plaintiff  against  the  defendants  for  the  som 
of  $1,670tVt}  being  the  amount  of  the  plaintiff's  daim  less  aix 
cents  damages  allowed  the  defendants. 

(To  all  of  which,  the  defendants  excepted.) 

1?he  Court  then  ordered  the  question  of  law  arising  at  the  trial 
to  be  heard  in  the  first  instance  at  the  General  Term,  and  the 
entry  of  judgment  in  the  meantime  to  be  suq^ended. 
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L  The  Justice  erred  in  his  lefhsal  to  charge  as  requested  ^  and, 
in  fact,  in  each  of  the  instances  where  defendants  excepted. 

n.  The  Croton  water  was  part  of  the  demise  for  which  the 
defendants  were  spedficaily  required  to  make  payment  by  the 
lease ;  and  the  loss  of  it  amounted  to  an  eviction.  And  an  evic^ 
tion  of  part  of  demised  premises  suspends  the  rent  for  the  whole. 
{Christopher  v.  Atcstin,  1  Kern.,  216.) 

m.  The  enjoyment  of  light,  air,  and  quiet,  as  well  as  the 
/premises  in  the  condition  in  which  ihey  were  when  demised, 
were  embraced  in  plaintiff's  covenant  for  quiet  enjoyment;  and 
^  any  interference  therewith  by  plaintifls,  or  by  their  acts,  was 
a  breach  of  this  covenant,  and  amounted  to  an  eviction.  It  was 
not  necessary  that  there  should  be  a  physical  ouster.  {Cbhm  v 
DuporU,  1  Sand£,  260 ;  Whi&eck  v.  Oook,  15  J.Tt,  488.) 

And  that  there  was  such  an  interference  is  beyond  dispute. 

lY*  Damages  were  recoverable  by  defendants  by  way  of  re- 
coupment, for  breach  of  the  covenant  of  quiet  enjoyment,  even 
though  for  a  mere  easement  pertaining  to  the  dendsed  premises. 
{Blair  V.  Claxkm,  18  N.  Y.  R,  629.) 

The  Oroton  water  and  water-doeete  were  at  least  easements, 
if  not  parts  of  the  demised  premises^emselves ;  and  the  plain- 
tiff was  bound  to  maintAin  them  as  they  w»e  demised,  and  not 
permit  them  to  be  destroyed,  or  rendered  useless.  (2  Hilliard's 
Abr.,  1.) 

Y.  The  allowing  to  be  used,  or  using  by  plaintiff  of  the  other 
part  of  the  building,  for  purposes  injurious  to  defendants,  and 
their  business,  their  comfort,  or  their  enjoyment  of  the  demise, 
was,  per  «e,  the  erecting  and  creating  of  a  nuisance. 

As  to  definition  of  nuisance,  see  Richardson's  Dictionary, 
^Noy^  (Bl.  Com.,  book  4,  ch.  18 ;  Oovrie  v.  Ooodwin,  9  Carr.  k 
Payne,  878 ;  Jackson  v.  JEddt/,  12  Miss.,  209 ;  DyeU  v.  Pendktony  8 
Oow.,  727;  Lewis  v.  Payn,  4  Wend.,  428;  Zuk  v.  Zuk^  24  id., 
76;  WestlcJce  Y.  De  Grow,  26  id.,  669.) 

YL  If  there  was  any  doubt  or  question  in  respect  to  the  acts 
of  the  plaintiff,  or  that  they  interfered  with,  or  disturbed  the 
defendants  in  their  enjoyment  of  their  demise,  the  Court  should 
have  submitted  that  question  to  the  jury 
Bosw.— YoL.  YL  88 
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Vll.  If  there  were  no  dispute  as  to  those  questions,  and  by 
the  evidence  there  seems  to  be  none,  the  Gonrt  should  have  held 
that  thej  amounted  to  an  eviction,  and  that  the  rent  was  wholly 
suspended  within  the  case  in  1  Keman,  216 ;  and  as  this  case 
now  comes  before  this  General  Term  upon  this  question,  it  should 
now  be  decided  that  the  defendants  are  entitled  to  judgment 
upon  it 

E.  W.  StoughtQUy  for  plainti£ 

L  The  defendants  have  remained  in  the  actual  possession  of 
the  premises  ever  since  the  execution  of  said  lease,  and  cannot^ 
therefore,  set  up  an  eviction ;  by  reason  whereof  the  matters  stated 
in  their  answer  are  immaterial,  and,  if  true,  would  afford  no  de- 
fense in  this  action  by  way  of  counterclaim  or  otherwise.  {Edg- 
ertxmY.  Page,  14  How.  Pr.  R,  116 ;  aflB^med  by  C!ourt  of  Appeals ; 
Oram  v.  Dresser,  2  Sand£  S.  C.  R,  120;  12  Miss.,  209.) 

n.  The  lease  was  executed  under  seal,  and,  therefore,  as  well 
as  for  other  reasons,  if  the  defendants  had,  for  the  cause  stated, 
abandoned  the  premises,  rent  would  still  be  recoverable  upon 
the  covenant  to  pay  the  same.  {OHhaolet/  v.  Washington,  4  ComsL, 
217.) 

HX  The  Court  was  right  in  refosing  to  instruct  the  juiy  as 
requested,  and  the  charge  instead  of  being  open  to  exception  by 
the  defendants,  assumed  in  their  &vor  &cts  as  to  the  obstruction 
of  light  by  the  plaintiff,  not  established  by  the  evidence.  Such 
obstruction,  however,  even  if  caused  by  him,  did  not  amount  to 
an  eviction,  or  constitute  even  a  breach  of  the  covenant  for  quick 
enjoyment  {Palmer  v.  Wetmore,  2  Sand£,  816.) 

Bt  the  Coubt — HoFFicAK,  J.  The  proposition  mainly 
insisted  on,  in  the  defendants'  points  is,  that  the  tenant  under  a 
lease  may  remain  in  possession  of  the  whole  premises,  and  by 
showing  a  disturbance  of|  or  injury  to,  the  beneficial  eiyoyment^ 
defeat  an  action  for  the  rent;  and  this  upon  the  ground  that  it  is 
an  eviction. 

The  propositions  that  there  can  be  retention  of  demised  pre- 
mises, and  an  eviction,  are  logically  and  l^ally  contradictory. 
The  position  has  not  the  slightest  warrant  in  law,  principle^  sense 
or  decisions. 
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There  are  cases  in  which  it  has  been  deemed  that  there  was  an 

(eviction  without  a  forcible  ouster.    But  in  such  cases  the  tenant 
abandoned  and  the  Court  held,  that  acts  of  the  landlord  were  so 
illegal  and  monstrous,  as  to  be  equivalent  to  absolute  physical 
'  ouster. 

Edgerion  v.  Page^  (14  How.,  116,)  in  the  Common  Pleas,  has 
been  affirmed  in  the  Court  of  Appeals.  (10  Abb.  R,  119;  20 
N.  Y.  R,  281.)  It  is  distinctlj  and  unanimously  held,  that 
there  may  be  such  acts  of  a  landlord  accompanied  with  abandon- 
ment by  the  tenant,  as  will  amount  to  a  virtual  expulsion,  and 
equally  bar  the  recovery  of  rent 

In  case  of  an  eviction  from  a  portion  of  the  premises,  the  law  ^ 
does  not  apportion  the  rent  in  &vor  of  the  wrongdoer.  But  \ 
the  recovery  of  rent  is  not  barred  when  the  wrongful  act  stops  i 
short  of  depriving  the  tenant  of  the  possession  of  any  part  of  the  ) 
premises.  While  the  tenant  remains  in  possession  of  the  entire  ' 
premises  demised,  his  obligation  to  pay  rent  continues. 

The  charge  of  the  Judge,  by  which  he  permitted  damages  to 
be  allowed  for  the  obstruction  of  the  lights,  in  consequence  of 
the  erection  of  pipes  near,  but  outside  of  the  windows  of  the 
prethises,  is  perhaps  more  liable  to  an  objection  firom  the  plain- 
«  tif^  than  from  the  defendants.  One  of  the  defendants  himself 
swears  "  that  if  a  restaurant  is  to  be  kept  below,  it  was  better  for 
him  to  have  the  pipes  there :  the  pipes  were  the  only  interfer- 
ence with  the  light"  Thus,  if  the  letting  for  a  restaurant  was 
not  an  eviction,  or  a  ground  for  a  claim  of  damages,  (as  clearly 
it  was  not,)  the  putting  up  the  pipes  was  a  benefit 

In  regard  to  the  Croton  water,  it  is  apparent  that  the  mere 
&ct  of  letting  the  rest  of  the  building  for  a  restaurant  did  not 
involve  the  obstruction  of  the  water  by  the  plaintiff  And  there 
is  no  evidence  whatever  of  his  personal  interference  with,  or 
doing  or  assenting  to  any  act  which  impaired  the  use  of  it 

The  case  is  firee  from  the  slightest  doubt 

Judgment  must  be  entered  for  the  plaintifi^,  with  costs. 

Judgment  accordingly. 
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John  H.  Ehle,  Plaintiff  and  Appellant,  v.  Petxb  Hat.t.ieu^ 

Defendant  and  Bespondent 

L  On  an  appeal  from  an  order  sustaining  a  dernnirer  to  the  complaint,  the 
objection  that  the  order  does  not  oonfomiy  in  its  tenns^  to  the  decision  actu- 
ally made^  cannot  be  considered. 
%  Nor  can  the  objection  that  the  demurrer  is  not  signed  by  the  party,  nor  by 

any  attorney  as  attorney,  be  regarded. 
3.  A  complaint,  stating  breadies  of  a  defendant's  written  contract  to  sell  and 
oonvey  real  estate  to  the  plaintiff  and  an  assault  and  battery  subsequently 
committed  on  the  plaintiff  in  fbrdbly  taking  said  contract  from  his  posses- 
sion, is  bad  on  demurrer.  It  unites  sereral  causes  of  action  thatcannot  be 
ineluded  in  one  suit 

(Before  Boswobib,  GL  J.,  HomuH,  WoodbutTi  PiaBKBPoaT,  and 
Moxobhf,  J.  J.) 
Heard,  December  — ,  1859;  dedded,  January  7th,  1860. 

Affsal  from  an  order  made  November  17,  1869,  by  Mr. 
Jnatioe  Pibbbbfokt,  sustaining  a  demurrer  to  the  complaint, 
with  leave  to  amend  the  oomplaint  in  twenty  days,  on  payment 
of  oosts. 
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The  complaint  states,  that  on  the  28th  day  of  January,  1869, 
the  defendimt  executed  and  deliveied  to  the  plaintiff  a  contract 
or  articles  of  agreement^  which  bore  date  the  26th  day  of  Janu- 
ary, 1869,  and  was  duly  sealed  and  signed  by  the  defendant  as 
party  of  the  first  part  thereto,  and  by  the  plaintiff  as  party  of  the 
second  part  thereto. 

That  in  and  by  the  terms  of  said  articles  of  agreement  the 
defendant  agreed  to  sell  and  convey  to  the  plaintiff  a  certain  lot 
of  ground  with  the  appurtenances  thereto,  situated  on  the  east- 
erly side  of  Ninth  avenue  between  Thirty-ninth  and  Fortieth 
streets,  known  as  No.  482  Ninth  avenue,  in  the  city  of  Kew 
York,  to  contain  twenty-five  feet  front  on  Ninth  avenue,  ex- 
tending twenty-five  feet  in  breadth  or  width  to  the  rear  of  the  lot 
one  hundred  feet  in  depth,  for  the  sum  of  $8,000.    And  that  the 
plaintiff  should  have  die  use  of  all  the  upper  part  of  the  houae 
above  the  blacksmith  shop  in  the  basemen^  fix)m  the  date  of  the 
said  articles  of  agreement    And  that  the  plaintiff  should  have 
the  privilege  of  building  on  the  fix>nt  and  rear  of  the  said  lot, 
and  a  right  of  access  with  building  materials  through  the  black- 
smith shop  to  the  rear  of  the  lot  fix)m  the  time  of  the  execution  and 
delivery  of  the  said  articles  of  agreement,  until  the  1st  day  of  April, 
1859,  on  which  day  the  defendant  should  convey  by  warranty 
deed,  and  deliver  the  whole  of  said  property  and  premises  to  the 
plaintiff  or  his  assigns,  on  the  1st  day  of  April,  1869.    After 
stating  the  provisions  of  the  contract  as  to  the  payment  of  die 
purchase-money,  the  complaint  avers,  "that  immediately  after 
the  said  articles  were  executed  and  delivered  by  the  respective 
parties  thereto,  the  defendant  caused  certain  fixtures,  parts  of 
partitions,  and  a  second  floor  over  the  floor  in  the  store,  to  be 
severed  and  removed  firom  the  premises,  which  were  a  part  of 
the  real  estate  sold  and  to  be  conveyed  to  the  plaintiff.    And 
that  the  defendant  immediately  proceeded  to  occupy  the  store  on 
said  premises  as  a  workshop  and  for  the  purpose  of  shoeing 
horses,  by  means  whereof  the  said  property  and  premises  were 
damaged  and  of  less  value  to  the  plaintiff    And  the  defendant 
let  and  rented  the  whole  upper  part  of  the  house,  and  received 
the  use  thereof  in  violation  of  the  said  articles  of  agreement   And 
plaintiff  further  says,  that  since  the  execution  and  delivery  of 
the  said  articles  of  agreement,  he  has  been  to  great  cost  and  ex- 
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penses  in  xnaking  preparations  to  boild  a  first  class  house  on  said 
lot,  twenty-five  feet  fiont  on  Ninth  avenue,  bj  ninety  feet  deep, 
with  a  basement  the  whole  size  of  the  house  and  vaults  under 
the  sidewalk  in  fix>nt,  and  incurred  liabilities  amounting  to  more 
than  $2,000  towards  the  construction  and  erection  and  building 
such  house  on  said  premises,  with  the  intention  of  having  the 
said  house  fully  completed  by  the  1st  day  of  May,  1859,  relying 
wholly  on  receiving  a  good  conveyance  and  title  to  the  said  pre- 
mises from  the  said  defendant  pursuant  to  the  said  articles  of 
agreement 

''  And  the  plaintiff  further  says,  that,  on  the  evening  of  the 
14th  February  last,  the  defendant  fidsely  and  firaudulently  induced 
and  decoyed  the  plaintiff  to  his  (the  defendant's)  residence  in  said 
city  for  the  purpose  of  robbing  plaintiff  of  said  articles  of  agree- 
ment, and  then  and  there  committing  violence  on  the  person  of 
the  plaintiff;  and  that  the  said  defendant  did,  then  and  there,  on 
the  night  of  the  14th  February,  1859,  commit  a  violent  assault 
on  the  person  of  the  plaintiff^  by  forcibly  taking  from  the  person 
of  the  plaintiff  against  his  will  and  in  opposition  to  all  physical 
resistance  on  the  part  of  the  plainti£^  the  aforesaid  articles  of 
agreement 

"  And  the  defendant,  then  and  there,  with  threatening  gestures, 
placed  himself  in  a  striking  attitude  towards  the  plaintiff,  and 
threatened  to  strike  the  plaintiff  in  his  (the  defendant's)  own 
house,  And  stated,  at  the  same  time,  that  the  plaintiff  should  do 
nothing  more  on  the  said  premises  under  the  said  articles  of  agree* 
ment  And  the  plaintiff  further  says,  that  the  defendant  has 
ever  since  prevented,  hindered  and  deprived  the  plaintiff  of  the 
benefits  of  the  said  property  and  premises  aforesaid,  in  violation 
of  the  said  articles  of  agreement,  and  also  prevented  the  plaintiff 
from  proceeding  with  the  building  of  such  house  on  said  pre- 
mises, in  violation  of  the  aforesaid  articles  of  agreement 

^'  And  the  plaintiff  fiirther  says,  on  his  information  and  belief, 
that»  by  means  of  the  wrongful  acts  of  the  defendant  in  the  pre- 
mises as  aforesaid,  he  (the  plaintiff)  has  sustained  damage  to  the 
amount  of  two  thousand  dollars. 

^'  Wherefore,  the  plaintiff  demands  judgment  against  the  defend- 
ant for  two  thousand  dollars  damages,  besides  the  costs  of  this 
action*" 
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The  demuner  spedfles,  as  gioonds  of  demxaror, 

Isi.  That  several  caoaes  of  action  hayo  been  ixDpiopedyimitei 

2d.  That  the  oause  of  action  for  damages  for  not  folfilling  ths 
contract  set  forth  in  the  complaint  is  impioperlj  nnited  irith 
the  caose  of  action  for  assanlting  the  pkintiff  and  forcing  him 
to  give  np  said  contract 

8d.  That  the  canae  of  action  for  withholding  poBsesBon  of 
the  premises  mentioned  in  said  contract  is  improperly  muted 
with  other  canses  of  action  stated  in  said  complaint 

4tlL  That  several  causes  of  action  are  stated  in  said  compkint^ 
but  are  mingled  together,  and  not  separately  stated. 

6th.  That  causes  of  action  inconsistent  with  each  other  an 
nnited  in  said  complaint 

6tlL  That  a  cause  of  action  for  damages  for  breach  of  oontzaot 
to  convey  real  estate  is  improperly  united  with  a  cause  of  action 
for  witiiholding  the  possession  of  said  real  estate,  and  other  csDaai 
of  action  for  converting  and  carrying  away  a  part  of  suohieal 
estate. 

7th.  That  the  complaint  does  not  state  £u;tB  suffident  to  oon- 
stituto  a  cause  of  action. 

8tL  That  a  cause  of  action  upon  contract  is  improperiy  united 
witii  causes  of  action  for  torts. 

The  demurrer  is  signed  ^'Taber  &  Beavey,  No.  81  lusuiaiiee 
Buildings,  No.  61  Wall  street"  The  order  appealed  finm  recifteB 
that  it  was  made  after  hearing  A.  R  Beavey,  Esq.,  of  oousnl 
toft  the  defendant 

John  EL  EhU^  the  appellant  (in  person)  insisted, 

1st  The  demurrer  is  bad,  because  it  is  not  signed  by  the  defaid* 
ant  or  by  Taber  &  Beavey,  as  attorneys  for  defendant;  but  ib 
signed  ^^  Taber  A  Eeaaoey^  JSIo^  61  Insurants  JBuOdinffs^  Na.Bl  WtU 
streeL^^ 

2d.  The  demurrer  in  this  case  was  sustained  on  the  second 
ground  and  cause  of  demurrer,  specified  in  the  defeDdantSi 
demuner,  and  was  so  decided  by  the  Court  on  the  16ih  day  of 
November  last  without  awarding  oostei  on  such  demuner,  and 
was  so  entered  by  the  derk  of  the  Court  in  his  minutes  and 
order  book,  as  the  decision  of  the  Court  on  the  demurrer  in  this 
cause. 
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8d.  The  order  entered  in  this  caase  finom  which  this  appeal  is 
taken,  should  be  rerersed  on  the  ground :  That  the  addition,  of 
the  payment  of  costs  by  the  plaintiff  to  the  defendant,  was  made 
some  time  after  the  cause  had  been  decided  by  the  Courts  and 
snch  decision  had  been  entered  by  the  clerk  in  the  minntes  and 
order  book  as  the  decision  on  the  demurrer  in  this  cause  without 
any  costs  being  allowed  or  awarded  by  the  Court  on  such  ded* 
flion. 

4th.  The  order  appealed  fiom  in  this  case  should  be  reyersed, 
and  judgment  ordered  for  the  plaintiff  in  this  complaint  in  this 
action.  Nothing  appears  in  the  complaint  to  sustain  the  defend** 
ant's  second  cause  or  ground  of  demurrer. 

5th.  The  matters  of  contract  stated  in  the  plaintiff's  complaint, 
are  stated  as  inducement  to  the  action  of  tort,  which  is  stated  in 
a  subsequent  part  of  the  complaint,  and  are  necessary  and  proper 
to  base  the  plaintiff's  action  of  tort  upon. 

^'  Matters  of  contract  are  proper  to  be  stated  in  the  complaint 
as  inducement  to  an  action  of  tort"  Bidder  v.  WhtUodCj  (12 
How.  Pr.  R,  p.  208,)  and  cases  there  cited. 

6th.  All  the  statements  in  the  plaintiff's  complaint  are  necessary 
and  material.  1st  To  show  the  defendant's  motive  in  committing 
such  tortious  acts ;  2d.  To  show  that  tiie  wrongful  acts  of  the  de- 
fendant and  that  all  the  plaintiff's  damage  resulting  firom  such  acts, 
originated  in  the  same  transactions  connected  with  the  same  sub- 
ject of  action,  and  are  not  subject  to  demurrer.  (1st  and  8d  subd. 
of  §  167,  of  the  Code ;  Badger  v.  Benedict,  4  Abb.  Pr.  R,  176.) 

7th.  The  defendant's  remedy  to  correct  the  complaint  is  by 
motion,  demurrer  will  not  lie  for  not  separately  stating  causes  of 
action,  tiiey  being  such  as  might  be  united.  (4  Abb.  Pr.  R,  176 ; 
id., 202 ;   WaOa-Y.  Baskan,  12  How.  Pr.  R,  28;  Moorev.  /Sbiift, 

10  id,  861;  9  id.,  886;  Bobison  y.  Jvdd,  id.,  378;  id.,  129; 

11  id.,  408;  12  id.,  28 ;  2  AbU  Pr.  R,  482 ;  4  id.,  176.) 

8th.  The  plaintiff's  complaint  in  this  case  is  limited  to  a  re- 
covery in  trespass  for  the  damages  sustained  in  consequence  of 
the  wrongful  acts  of  the  defendant,  by  the  prayer  in  the  com- 
plaint, and  thereby  plainly  designated  that  there  is  no  cause  of 
action  on  contract  in  the  complaint 

"It  is  the  judgment  asked  for  by  the  complaint,  that  dete^ 
mines  to  which  subdivision  tiie  action  belongs."  (SpakKng  y. 
Bosw.— Vol.  VL  84 
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Spalding,  3  How.  Fr.  R,  297 ;  Dowa  y.  Qreen,  id.,  877 ;  .fiuJoe 
y.  Thampaon,  9  id.,  US ;  JSMe  y.  Bingham,  8  Barb.,  494) 

9th.  The  defendant's  demorrer  to  the  entire  complaint  in  this 
action  is  bad,  and  inconsistent  with  the  seyeral  glands  of  de- 
murrer, and  the  seyeral  causes  and  grounds  of  demurrer  are  not 
consistent  with  each  other.  "But  none  of  the  defendant's 
grounds  of  demurrer,  that  seyeral  causes  of  action  haye  been 
improperly  united  appear  in  the  complaint,  and  if  seyeral  causes 
of  action  appeared  in  the  complaint^  the  demurrer  to  the  entire 
complaint  must  be  oyerruled.  The  defendant  must  state  the 
cause  or  causes  of  action,  demurred  to,  and  the  grounds  of  the 
demurrer."  {Oleason  y.  Jtfben,  2  Duer,  689.) 

lOtL  The  demurrer  in  this  case  was  interposed  for  delay  to 
pass  the  cause  of^  oyer  last  June  Term,  and  has  effectually  de- 
layed and  preyented  the  plaintiff  firom  proceeding  with  this 
action  until  this  time,  and  plaintiff  respectfully  submits  to  the 
appellate  Court,  that  the  order  appealed  &om  in  this  case  should 
be  reyersed,  and  the  defendant's  demurrer  to  the  plaintiff's  com- 
plaint in  this  action  should  be  oyerruled^  and  judigment  ordered 
for  the  plaintiff  with  costs. 

A.  H,  Beavey,  for  respondent  (the  defendant^ 

By  the  Coubt — Moncrief,  3.  This  is  an  appeal  irom  an 
order  of  Mr.  Justice  Piebrepokt,  sustaining  a  demurrer  to  the 
complaint,  with  leaye  to  the  plaintiff  to  amend  within  twenty 
days,  upon  payment  of  costs. 

The  objection  that  the  demurrer  was  not  signed  by  the  defend- 
ant, nor  by  Taber  &  Beayey  as  his  attorneys,  is  not  a  ground  for 
reyersing  the  order.  K  the  paper  was  defectiye  it  should  have 
been  returned  to  those  who  sent  it,  with  a  memorandum  of  the 
defect  to  the  end  that  it  might  be  corrected.  Again,  the  objec- 
tion should  haye  been  made  and  passed  upon  at  Special  Term. 

The  persons,  whose  names  are  signed  to  it,  are  attorneys  of 
this  Court,  and  as  such,  appeared  and  argued  the  demurrer  below, 
without  any  objection  being  made  that  can  be  ascertained  fiom 
the  papers  furnished  upon  this  appeal. 

The  suggestion  that  the  decision  of  the  Court  below  was  en- 
tered in  the  minutes  of  the  clerk  different  in  terms  fix>m  the  order 
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appealed  from,  may  be  dismissed  with  the  remark,  that  the  Court 
cannot,  on  this  argument,  go  behind  the  order  as  entered  and 
appealed  fit>m.  If  the  order  did  not  conform  to  the  decision  of 
the  Justice,  application  shoold  have  been  made  to  resettle  and 
correct  it. 

The  complaint,  after  setting  forth  a  contract  to  sell  certain  lands 
under  date  of  26th  January,  1859,  alleges, 

1.  That  the  defendant  caused  certain  fixtures,  parts  of  parti- 
tions, and  a  second  floor  to  be  severed  and  removed  from  the 
premises  which  were  a  part  of  the  real  estate  sold,  and  to  be 
conveyed  to  the  plaintiff. 

2.  That  defendant  proceeded  to  occupy  the  store  in  said  pre- 
mises as  a  workshop,  and  for  the  purpose  of  shoeing  horses ;  by 
means  whereof,  the  said  premises  and  property  were  damaged 
and  rendered  of  less  value  to  the  plaintiff. 

8.  That  the  defendant  let  and  rented  the  whole  upper  part  of 
the  house,  and  received  the  use  thereoi^  in  violation  of  said  arti- 
cles of  agreement 

4.  That  the  defendant  prevented,  hindered  and  deprived  plain- 
tiff of  benefits  of  said  property  and  premises  aforesaid,  in  viola- 
tion of  said  articles  of  agreement 

5.  That  tiie  defendant  prevented  plaintiff  from  proceeding  to 
build  a  house  on  said  premises,  in  violation  of  said  articles  of 
agreement 

The  plaintiff  contends  that  the  foregoing  averments  are  pro- 
per, and  necessary  in  a  statement  of  the  cause  of  action  founded 
upon  the  allegation  tiiat  tiie  defendant,  on  the  night  of  the  14th 
of  February,  1859,  committed  a  violent  assault  on  tiie  person  of 
the  plaintiff,  and  took  from  him  the  aforesaid  agreement 

If  any,  the  only  proper  inducement,  in  an  action  of  assault  and 
battery,  under  the  former  system  of  pleading  was  an  averment 
of  the  right  of  personal  security,  &c. ;  but  it  was  thought  none 
was  necessary.  (1  Chitty  on  Pleadings,  411.) 

The  Code  authorizes  a  party  to  state  the  whole  of  any  one 
transaction  out  of  or  upon  which  a  right  of  action  arises.  It  was 
so  held  by  Harris,  J.,  in  Brewer  v.  Temple^  (15  How.,  287,) 
where  the  demurrer  to  a  complaint  averring  slander  and  assault 
and  battery  occurring  at  the  same  time,  each  being  •  part  of  the 
res  gestae^  was  overruled. 
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The  matters  alleged  in  the  present  complaint^  however,  are  not 
ihe  history  of  one  occorrencei  and  no  more.  The  complaint  con- 
tains a  nanatiye  of  seyeral  separate  and  distinct  matters  oooaiiing 
at  different  timeS|  and  constitating  seyeral  distinct  canues  of 
action. 

The  plaintiff  avers  that^  ^'bj  meaDS  of  the  wrongM  acts  of 
the  defendant  in  the  premises  as  aforesaid,  the  plaintiff  has  tnsr 
tained  damage  to  the  amount  of  two  thousand  dollars,"  and  asks 
judgment  for  those  damages. 

The  prayer  of  the  complaint^  therefore,  has  equal  referenoe  to 
all  ihe  matters  set  forth,  and  would  permit  the  plaintiff  to  recover 
upon  proving  either  of  them — the  breach  of  the  contract  to  oon- 
vey;  theremovalof  part  of  the  property  included  in  the  contract; 
or  for  letting  and  renting  the  whole  upper  part  of  the  house  and 
recdving  the  use  thereof ;  or  for  the  assault  and  battery. 

Such  causes  of  action,  in  my  opinion,  cannot  be  united:  ikej 
are  not  all  parts  of  one  transaction,  nor  are  they  of  the  same 
£unily,  belonging  to  any  one  specified  class. 

The  complaint,  improperly  uniting  several  distinct  causes  of 
action,  is  demurrable.  (Amended  Code,  §  14^)  The  decisiQii  at 
the  Special  Term  was  correct ;  and  the  order  appealed  from  shoiild 
beaffirmed,  with  costs. 

Order  affirmed. 


Matxb  BmsMAKET,  Plaintifl^  v.  Smasr  Swan  and  JofiKFH 

Swan,  Defendants. 


1.  Tk9  requisitfit  of  aapecui  Teidict  are  not  other  or  different  undor  theOodi 
of  Prooedure^  thin  they  were  under  the  practice  as  settled  befisre  the  Godi 
was  enacted. 

2.  A  general  verdict  determines  all  the  issaes  in  favor  of  one  of  the  pffte 
A  q>ecial  yerdict  should  find  all  the  facts  which  are  requisite  to  enable  Ibe 
Coinrt  to  say — upon  the  pleadings  and  verdict  without  looking  into  the 
evidence — which  party  is  by  law  entitled  to  judgment 

3.  And  when  a  special  verdict  is  taken  subject  to  the  opinion  of  the  Cooit^ 
the  Court  art  not  warranted  in  examining  the  evidence  given  on  the  tzial,  far 
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the  purpofle  of  deterauning  what  judgment  ought  to  be  given,  however 
dear  and  satisfactory  the  evidence  may  be  upon  the  fiicts  in  issue  not  dis- 
posed of  by  such  verdict 

4L  Where  a  general  verdict  is  found  and  particular  questions  of  hct  are  also 
answered  by  the  jury,  the  general  verdict  decides  all  the  issues^  and  if  the  find* 
ings  upon  the  particular  questions  are  not  inconsistent  therewith,  judgment 
follows  the  general  verdict ;  so  that^  in  such  oase^  the  Ck>urt  haa  a  finding 
upon  an  the  &ctB  in  issue. 

5.  Where  a  special  verdict  only  was  taken  and  that  verdict  did  not  dispose  of 
an  the  material  issues,  and  such  verdict  was  taken  subject  to  the  opinion 
of  the  Court  at  General  Term,  with  Uberty  to  the  Court  to  render  judgment 
for  the  plaintaffor  the  defendants  according  to  law  and  the  &cts  found,  the 
General  Term  cannot  consider  the  case  upon  the  merita  nor  pronounce  any 
judgment^  but  wiU  order  a  new  trial. 

(Before  Woodbutf,  Pdebbxpoxt  and  BoBiBnoR,  J.  J.) 
Heard,  March  Uth;  decided,  April  18th,  1860. 

Tms  action  was  tried  on  the  22d  day  of  June,  1859|  befoie 
Mr.  JusUoe  Pixbbepoitt,  and  a  jury.  The  issues  therein,  so  ftr 
as  it  is  material  to  state  them  for  the  puipoaes  of  the  case  as 
decided  in  General  Term,  were  as  follows : 

The  complaint  alleged  that  on  the  22d  day  of  Angust,  1857, 
the  defendants  forcibly  took  and  carried  away  certain  goods  and 
chattels  of  the  plaint^  of  the  value  of  $6,000,  and  converted 
them  to  their  own  nse. 

The  answer  denied  these  all^ations,  and  also  averred,  that  on 
the  day  of  August,  1857,  an  attachment  against  the  pipperty 
of  one  Solomon  Meyer,  as  a  concealed  or  an  absconding  debtor, 
and  in  fiivor  of  the  defendants,  was  issued  out  o^  and  under  the 
hand  of  one  of  the  Justices  of  the  Supreme  Court,  directing  the 
Sheriff  to  attach,  &c.,  the  property  of  Solomon  Meyer,  or  so 
much  thereof  as  would  satisfy  the  demands  of  the  plaintiff  therein 
(these  defendants,)  and  that  the  Sheriff,  by  virtue  of  such  attach- 
ment, seized  and  attached  certain  goods  and  chattels  of  the  des- 
cription in  the  complaint  mentioned,  and  at  the  place  designated^ 
the  same  being  the  property  of  the  said  Meyer  and  not  the  pro- 
perty of  the  plainti^.  And  that  the  said  property  was  not  of 
any  other  or  greater  value  than  the  sum  of  $8,000. 

The  case  submitted  to  the  General  Term  shows  that  these  issues 
were  brought  to  trial,  and  that  the  only  questions  submitted  to 
the  jury,  and  the  only  verdict  taken  were  as  follows,  viz.  * 
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"  1st.  What  was  the  value  of  the  property  in  question  when 
taken  by  the  Sheriff? 

"  The  jury  answer  $2,600,  and  that  interest  thereon  to  the 
present  time  is  $820.80. 

''2d.  Did  Solomon  Meyer  make  the  assignment  in  question  with 
the  intent  to  hinder,  delay  or  defraud  the  creditors  of  the  said 
Solomon  Meyer  of  their  lawful  debts  or  demands  ? 

"Jury  answer,  *  Yes.' 

"  The  foregoing  verdict  is  taken  subject  to  the  opinion  of  the 
Court  at  General  Term,  with  liberty  to  the  Court  to  render  judg- 
ment for  the  plaintiff  or  defendant  according  to  the  law  and  tk 
fads  above  found. 

"Judgment  in  the  meantime  suspended;  to  be  heard  at  the 
General  Term  in  the  first  instance." 

No  other  verdict  or  determination  of  the  issues  between  the 
parties  was  had  or  taken. 

It  appeared  by  the  case  that  proofe  were  given  showing  that 
the  plaintiff  claimed  the  property  in  question  under  an  assign- 
ment made  to  him  by  Solomon  Meyer,  in  trusty  for  the  payment 
of  creditors;  that  the  defendants  were  partners  in  trade;  that 
the  goods  were  taken  by  the  Sheriff,  by  direction  of  Joseph 
Swan,  one  of  the  plaintiff  under  an  attachment  issued  in  their 
favor  against  the  property  of  Solomon  Meyer ;  and  proofi  which 
it  was  claimed  showed  that  the  assignment  was  fraudulent  and 
void  as  against  creditors,  and  proo&  on  the  question  of  the  value 
of  the  goods  taken. 

Some  exceptions  were  taken  on  the  trial  to  the  admission  and 
rejection  of  evidence — to  the  ruling  of  the  Court  dismissing 
the  complaint  as  to  Siskint  Swan  —  and  to  the  refusal  of  the  Court 
to  charge  as  requested  by  the  plaintiff's  counsel  on  the  subject 
of  fraud  in  an  assignment. 

Si  Sanxay^  for  the  plaintiff,  argaed, 

I.  That  the  defendants  being  partners  are  jointly  liable  for  the 
torts  of  either  in  the  prosecution  of  the  oopartneiship  bosinesB. 
{Mareton  v.  Hardem,  4  Bam.  &  Cress.,  228 ;  CoU.  on  Part,  26*- 
254,  296-297,  305-307 ;  Story  on  Part,  pp.  257,  260 ;  Cboto  v 
Dwrby^  2  Comst,  517.)  And  the  complaint  should  not  have  been 
dismissed  as  to  Siskint  Swan. 
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n.  That  the  plaintiff's  exceptions  to  the  rejection  of  evidence 
weie  well  taken. 

m.  That  the  defendants,  not  being  judgment  creditors,  could 
not  impeach  the  assignment  as  fraudulent  as  against  creditois. 
{Andrews  v.  Durant,  18  N.  Y.  R,  496.) 

lY.  That  there  was  no  evidence  to  warrant  the  Court  in  sub- 
mitting the  second  question  to  the  jury,  and  that  the  Court  should 
have  charged  as  requested. 

David  D.  Fidd^  for  the  defendant,  argued, 

L  That  a  fraudulent  assignment  may  be  impeached  by  an 
attaching  creditor.  (Cross  v.  Phelps^  16  Barb.  R,  502 ;  Thayer  v. 
WiM,  5  Bosw.,  844.) 

II.  That  the  plaintiff's  exceptions  are  not  well  taken;  and 
the  complaint  was  properly  dismissed  as  to  Siskint  Swan,  against 
whom  there  was  no  evidence,  except  that  he  was  a  copartner 
with  Joseph  Swan.  {AvertU  v.  WilUams^  1  Denio,  "501 ;  4  id., 
295.) 

Bt  the  Coubt — Woodruff,  J.  The  General  Term  are 
constrained  to  decline  pronoundog  any  judgment  upon  this  ver- 
dict It  is  imperfect,  and  does  not  furnish  the  facts  necessary  to 
warrant  any  judgment  upon  the  issues  raised  by  the  pleadings. 

We  think  the  verdict  was  taken  tmder  an  erroneous  impres* 
sion  in  the  minds  of  the  parties  respecting  the  requisites  of  a 
special  verdict,  when  that  alone  appears  upon  the  record  in  an 
action  for  the  recovery  of  money  only,  or  of  specific  real  property. 

In  this  respect,  there  is  nothing  in  the  Code  of  Procedure  to 
warrant  the  idea  that  the  requisites  of  a  special  verdict  are  other 
or  different  now  than  they  were  before  the  Code  was  enacted. 

A  general  verdict  determines  the  entire  issue  in  favor  of  the 
plaintiff  or  the  defendant. 

A  special  verdict  finds  all  the  facts  which  are  requisite  to 
enable  the  Court  to  say,  upon  the  pleadings  and  verdict^  which 
party  is  by  law  entitled  to  judgment,  without  referring  to  the 
evidence.  The  pleadings  and  the  special  verdict  together  should 
show,  when  separated  from  all  else  that. appeared  on  the  trial, 
and  as  a  complete  record,  that  one  or  the  other  party  is,  as  mere 
matter  of  law,  entitled  to  judgment.  For  the  purpose  of  deter* 
mining  what  judgment  shall  be  given,  the  Court  are  therefore 
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not  warranted  in  examining  the  evidence  given  on  the  trial,  and 

ascertaining  what  other  facts  were  proved  which  were  denied  in 

the  pleadings,  however  dear  and  satis&ctory  the  evidence  may 

be.  {Jenks y.SaUetj  1  Gaines'  R,  00 ;  WiUiamsy.  Jackson^ 5 J. IL, 

602.    See  this  subject  fully  discussed  by  Jones,  Chancellor,  in 

Seward  v.  Jackaorij  8  Cow.,  409,  et  aeq.)    He  says :  "  It  is  of  the 

essence  of  a  special  verdict  that  it  should  be  a  finding  by  the 

jury  of  the  feicts  on  which  the  Court  is  to  pronounce  the  kw. 
«  «  «    rpj^Q  j^;^.y  ]g  ^  ^^^  ^]^Q  f|^|;g  ^  issuc  bctwcen  the 

parties.  *  *  *  To  the  Court  it  belongs  to  apply  the  law  to  the 
facts,  but  the  Court  has  no  jurisdiction  to  decide  upon  evidence, 
or  to  enter  into  any  question  of  fact  that  may  arise  in  a  cause. 
This  is  a  cardinal  rule  in  the  law  of  special  verdicts,  which  has 
always  been  observed  and  enforced  by  courts  of  law,  and  ought, 
in  my  opinion,  never  to  be  relaxed."  (See  also  Bex  v.  Aire  i 
Colder  Navigation,  1  T.  R.,  666 ;  Bird  v.  Apphtxm,  1  East,  111 ; 
HvUbard  v.  Johnstonej  8  Taunt.,  209 ;  La  Frombois  v.  Jacksony  8 
Cow.,  600;  WiUiams  v.  Wi'ttuxww,  7  Abb.  Pr.  R,  90.) 

Theve  are  no  provisions  in  the  Code  modifying  this  rale;  on 
the  contrary,  the  definition  of  a  special  verdict  is  in  affirmance 
of  the  rule.  ''  A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the  Court"  (Code,  §  260.) 
By  the  plainest  implication,  this  imports  that  the  special  verdict 
must  contain  all  the  &cts  which  are  in  issue  by  the  pleadings, 
the  determination  of  which  is  Qecessary  to  enable  the  Court  to 
give  judgment,  and  it  clearly  excludes  the  idea  that  the  Court 
can  look  into  the  evidence  itself  to  ascertain  the  fisu^  or  any  d 
them. 

In  the  case  before  us,  the  answer  denies  that  the  defendants 
took  and  carried  away  the  plaintijf 's  goods.  The  jury  have  not 
found  that  they  did  so.  A  conversion  is  alleged  in  the  complaint) 
and  denied  in  the  answer;  there  is  no  finding  on  the  subject 

The  answer  alleges  the  issuing  of  an  attachment  against  the 
property  of  Solomon  Meyer.  This  allegation  is  in  issue  by  the 
Code  of  Procedure,  and  there  is  no  finding  on  the  subject  The 
answer  avers  that  the  property  taken  by  virtue  of  the  attach- 
ment was  not  the  property  of  the  plaintiff^  but  was  the  property 
of  Solomon  Meyer.  The  finding  of  the  jury  does  not  dispose  of 
the  issue  upon  that  allegation. 


•      k" 
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In  short,  it  does  not  appear,  by  the  pleadings  and  verdict,  that 
the  defendants  have  been  guilty  of  any  wrong,  nor  that  the  plain- 
tiff has  established  any  right. 

The  Code  permits  a  jury,  in  actions  "  for  the  recovery  of  money 
only,  or  specific  real  property,"  to  render  a  general  or  special 
verdict,  in  their  discretion.  If  they  find  a  general  verdict,  that, 
of  course,  disposes  of  all  the  material  issues.  If  they  find  a 
special  verdict^  they  must  state  all  the  facts  which  are  material  to 
enable  the  Court  to  say,  upon  the  pleadings  and  verdict  only,  to 
which  of  the  parties  judgment  should  be  awarded. 

"  In  all  oihsT  cases  the  Court  may  direct  a  special  verdict  in 
writing  upon  all  or  any  of  the  issues."  This  enables  the  Court, 
in  cases  in  equity,  to  submit  those  questions  to  the  jury,  and  those 
only,  upon  which  the  aid  of  a  jury  is  desired,  and  to  determine 
for  itself  the  other  issues.  This  case  is  not  embraced  in  that 
provision. 

But^  "  in  aU  cases,  the  Court  may  instruct  the  jury,  if  they 
render  a  general  verdict,  to  find  upon  particular  questions  of  fact, 
to  be  stated  in  writing,  and  may  direct  a  written  finding  thereon." 
(Code,  §  261.)  When  this  is  done,  it  is  obvious  that  the  general 
verdict  disposes  of  all  disputed  questions  of  fact:  they  are  to  be 
deemed  found  in  favor  of  the  party  who  obtains  the  verdict;  and 
then,  if  the  facts  specially  found  are  not  inconsistent  therewith, 
the  party  has  judgment  So  that  the  Court  have  a  finding  upon 
all  the  facts  in  dispute. 

Probably,  in  this  case,  it  was  the  intention  to  take  a  verdict 
under  this  last  provision ;  but  the  omission  to  take  a  general 
verdict  renders  it  impossible  to  say  how  any  of  the  issues,  not 
covered  by  the  specific  questions  answered,  are  to  be  disposed  of. 

We  could,  it  is  true,  if  it  were  permitted  by  the  rules  govern- 
ing the  subject,  look  into  the  evidence.  We  could  discover  what 
questions  appear,  by  the  Case,  to  have  been  contested  on  the  trial ; 
and  we  could  say,  if  all  the  evidence  given  on  the  trial  is  con- 
tained in  the  printed  Case,  how,  in  our  judgment,  the  jury  ought 
to  have  found  upon  the  issues.  But  we  are  not  at  liberty  to  do 
this,  and  then  make  our  findings  of  fact  the  basis  of  a  judgment  : 
and  the  reasons  have  already  been  stated. 

Nor  does  the  reservation  or  stipulation  contained  in  the  case 
enable  us  to  do  so.  That  only  authorizes  tis  to  render  judgment 
BoBW.— Vol.  VL  86 
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according  to  the  law  and  "  the  facts  above  found."  The  facts 
found  are  not  sufficient  to  warrant  any  judgment  They  do  not 
determine  all  the  issues  of  fact  raised  by  the  pleadings. 

Under  these  circumistances,  we  see  no  alternative  bat  to  order 
a  new  trial.  It  is  just  to  our  associate,  before  whom  the  cause 
was  tried,  to  say  that  he  informs  us  that  the  Case  has  been  made 
and  settled  by  the  parties  without  his  revision  or  approval;  and 
that  it  is,  in  many  particulars,  an  erroneous  statement  of  what 
occurred  at  the  trial 

New  trial  ordered ;  costs  to  abide  the  event 


Williams  &  Hall  v.  John  S.  Bibch,  L.  B.  &  W.  G.  Nuttiko, 
B.  B.  Tilt,  T.  Thobp,  and  S.  Newman. 

1.  After  a  trial,  and  a  review  at  General  Term  of  the  exoeptions  taken  at  sodi 
trial,  the  Oourt,  upon  a  motion  to  conform  the  pleadings  to  the  lactsproTed, 
cannot  so  amend  them  as  to  convert,  merely  by  force  of  such  ameodmen^ 
a  correct  decision  into  an  erroneous  one,  and  an  irreversible  into  a  reversi- 
ble judgment 

2.  After  judgment,  or  aft«r  a  trial  and  a  hearing  at  €kneral  Term  and  a 
decision  there  of  the  questions  of  law  arising  at  the  trial,  amendments  of 
the  pleadings  are  allowed  only  for  the  purpose  of  upholding  the  judgment^ 
when  that  would  be  just,  but  not  for  the  purpose  of  making  re^iilar  asd 
correct  proceedings  erroneous. 

(Before  Bobworth,  Ch.  J.,  and  Hoffman,  Woodruff,  MoxcRsr,  and 
Robertson,  J.  J.) 
Heard,  May  26th;  decided,  June  2d,  1860. 

Motion  to  conform  the  pleadings  to  the  fiicts  proved. 

This  action  was  brought  to  recover  the  value  of  six  bales  of 
silk,  or  the  silk  itself,  sold  by  the  plainti£Es  to  the  defendants, 
John  S.  Birch,  L.  B.  Nutting  &  William  G.  Nutting,  coraposiDg 
the  firm  of  John  S.  Birch  &  Company,  on  the  grounds  that  such 
sale  was  procured  by  the  fraud  of  the  latter;  that  Tilt,  as  the 
agent  of  Thorp,  received  the  silk  from  John  S.  Birch  &  Company, 
knowing  it  had  been  obtained  by  the  frauds  stated,  "  and  with- 
out paying  any  consideration  therefor;"  that  Newman  had 
in  his  possession  four  of  the  bales,  which  he  took  with  know- 
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ledge  of  the  "fraud,  and  that  he  had  not  paid  any  consideration 
for  the  said  goods ;"  and  that  the  plaintiffs  had  demanded  pos- 
session of  the  goods,  and  that  Tilt,  Thorp  and  Newman  respec- 
tively reflised  to  deliver  the  silks,  they  severally  held,  to  the 
plaintiffs. 

The  plaintifis  obtained  a  verdict  for  the  value  of  the  goods, 
against  John  S.  Birch  &  Company,  thus  establishing  the  fraud 
of  the  latter ;  and  a  verdict  was  rendered  in  fiivor  of  Tilt,  Thorp 
and  Newman. 

The  questions  of  law  arising  at  the  trial,  upon  exceptions  taken 
by  the  plaintiff  to  refusals  to  charge  as  requested,  and  to  the 
charge  as  made,  were  ordered  to  be  heard,  in  the  first  instance,  at 
the  General  Term. 

They  were  so  heard ;  and  judgment  was  ordered  to  be  entered 
according  to  the  verdict. 

On  the  trial,  an  account,  rendered  by  Tilt  to  John  S.  Birch  & 
Company,  which  was  proved  to  be  correct,  was  produced  in  evi» 
dence ;  a;nd  that  account  showed  that  Tilt  received  the  goods  as 
security  for  advances  made  by  him  to  John  S.  Birch  &  Company 
at  a  usurious  rate. 

The  Judge  was  requested  to  charge,  that  if  J.  S.  Birch  k  Com- 
pany, got  possession  of  the  silks  by  fraud,  the  other  defendants 
acquired  no  title  from  them,  "  unless  they  obtained  the  goods 
for  a  fair  consideration,  in  the  usual  course  of  business,  and 
without  notice  of  any  circumstances  sufficient  to  put  them  on 
inquiry  as  to  J.  S.  Birch  &  Company's  title,"  and  that  a  pledge  or 
consignment  upon  a  usurious  advance,  is  not  a  valid  contract 

The  Judge  declined  to  charge  the  last  proposition,  and  decided 
"that  usury  was  not  a  question  in  the  case,"  or  as  subsequently 
stated  in  his  charge,  that  the  question  of  usury  does  not  arise  in 
this  case."  Exceptions  were  taken  to  the  charge  as  made,  and 
to  the  refusal  to  charge  as  requested. 

The  plaintiflfe  now  move  at  General  Term,  for  an  order  con- 
forming the  complaint  to  the  facts  as  proved,  in  respect  to  tlie 
matter  of  the  pledge  or  consignment  of  the  goods  upon  the  said 
alleged  usurious  advances. 

The  case  itself,  with  the  proceedings  had  at  the  trial,  and  the 
opinion  of  the  Court  upon  the  questions  of  law  there  arising,  is 
reported  {Ante^  p.  299.) 
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Bt  the  Court — Boswobth,  Ch.  J.  We  understand  that 
the  Judge,  at  the  trial,  in  holding  that  the  question  of  usury  did 
not  arise  in  this  case,  decided,  and  intended  to  be  understood  as 
deciding,  that  such  &ct  could  not  be  proved  under  the  pleadings; 
and  that  the  plaintiffs  for  that  reason  could  not  claim  any  benefit 
£rom  the  proof  given  of  it,  in  the  progress  of  the  trial. 

This  Court  at  Greneral  Term,  affirmed  both  of  these  views.  If 
the  Court  decided  erroneously,  the  plaintiffs'  remedy  by  ippenl 
is  perfect 

It  is  only  on  the  assumption  that  the  decision  is  correct,  and 
would  be  erroneous  had  the  complaint  been  in  the  form  in  which 
it  is  now  sought  to  make  it,  that  it  is  of  any  importance  to  the 
plainti£&,  that  the  present  motion  should  be  granted. 
.  For  if  granted,  there  will  still  remain  a  verdict  against  the 
plaintiffs  as  to  three  defendants,  and  a  decision  of  the  General 
Term  that  judgment  be  entered  according  to  the  verdict  Unless 
further  relief,  shall  be  sought  in  this  Court  upon  a  reargoment, 
the  plaintiff'  only  remedy,  will  be  an  appeal  firom  the  judgment 
of  the  Oeneral  Term. 

In  this  view,  the  only  effect  of  the  amendment  would  be,  to 
make  the  judgment  erroneous  and  reversible  solely  by  reason  of 
such  amendment,  notwithstanding  the  decisions  at  the  trial,  and 
subsequently  at  the  G-eneral  Term,  were  correct  and  according  to 
law,  as  the  pleadings  stood  when  those  decisions  were  made. 

We  are  not  aware  of  any  decisions  which  hold  it  a  proper 
exercise  of  discretion,  or  that  the  Court  has  the  power  to  so 
amend  the  pleadings,  after  a  trial  and  a  review  at  the  General 
Term  of  exceptions  there  taken,  as  to  convert,  merely  by  force 
of  such  amendment,  a  correct  decision  into  an  erroneous  one^ 
and  an  irreversible  into  a  reversible  judgment; 

In  iVwidfe  V.  AJdrichj  (18  How.,  466,)  the  plaintiff  recovered 
at  the  trial,  and  the  judgment  was  reversed,  on  the  ground  that 
the  case  as  proved,  differed  in  its  entire  scope  and  meaning  irom 
that  alleged.  The  plaintiff  then  moved  to  amend  his  complaint 
by  stating  his  case,  as  he  had  succeeded  in  proving  it  The 
application  was  granted,  on  the  plaintiff  paying  all  the  costs  of 
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the  action,  indudiDg  the  costs  of  the  motion  for  a  new  trial,  and 
$10  costs,  of  opposing  the  motion.  The  plaintiff  coald  have  dis- 
continued, and  brought  a  new  suit  on  the  same  terms,  and  that 
decision  is  not  an  authority  in  support  of  the  present  motion. 
When  that  motion  was  made  and  granted,  there  was  no  judg- 
ment in  the  action. 

In  Bowdoin  v.  Coleman^  (8  Abb.,  481,)  it  was  held,  that  upon 
an  appeal  to  the  General  Term,  the  Court  may  treat  the  plead- 
ings as  haying  been  amended  so  as  to  conform  them  to  the  facts 
proved,  in  any  respect  in  which  the  Court  ought  clearly  to  allow 
an  amendment  upon  application  at  Special  Term.  It  also  held, 
that  the  alleged  defect  was  not  one  requiring  a  reversal  of  the 
judgment,  and  affirmed  it  (Id.,  442,  448.) 

In  Earrower  v.  Heaih^  (19  Barb.,  831,)  the  Court,  at  General 
Term,  held,  that  "a  technical  informality,  in  stating  the  setoff" 
in  the  answer,  might  be  amended,  and  ordered  accordingly  in 
support  of  the  judgment,  and  affirmed  it 

In  Clark  v.  Dales^  (20  Barb.,  65,)  the  point  was  taken  at 
General  Term,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  Court  held  the  defect  one 
which  under  the  old  system,  would  be  cured  by  verdict.  They 
amended  the  complaint  by  inserting  facts  specially  found  by  the 
Court,  (the  cause  having  been  tried  without  a  jury,)  (p.  67,)  and 
affirmed  the  judgment. 

In  Bate  v.  Jordan  et  al.,  (1  Kern.,  287,)  the  complaint  was 
alleged  to  be  fEitally  defective,  and  its  dismissal  was  asked  at  the 
trial  for  that  cause.  But  the  Court  of  Appeals  held,  that  as  the 
answer  alleged  the  fact,  a  statement  of  which  in  the  complaint 
was  alone  essential  to  its  sufficiency,  the  motion  to  dismiss  was 
properly  denied,  and  treated  the  complaint  as  having  been 
amended  and  affirmed  the  judgment 

In  Hart  v.  Hvdson^  (6  Duer,  294,  808,)  the  Court  treated  the 
variance  as  one  which  it  was  the  duty  of  the  Beferee  to  have 
disregarded,  and  assigned  his  refusal  to  do  so,  as  one  ground  for 
reversing  his  judgment 

Lownslury  v  Purdy,  (18  N.  Y.  E.,  515,)  decides  that  when  the 
complaint  omits  &cts  essential  to  a  cause  of  action,  but  which 
might  be  supplied  by  amendment  under  section  178  of  the  Code, 
before  or  after  judgment^  and  these  &ct8  are  proved  at  the  trial 
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ailer  the  Judge  has  refused  to  dismiss  the  oomplaiat,  the  defect 
of  statement  is  not  ground  for  an  appeal. 

In  Gasper  v.  AdamSj  (24  Barb.,  287,)  the  (Tourt  said  that  sec- 
tion 178  "  was  intended  mainly  (if  not  solely)  to  allow  amend- 
ments so  as  to  sustain  a  judgment,  not  for  the  purpose  of  reixn- 
ing  it"  These  are  all  the  cases  that  were  cited  in  support  of 
the  present  motion,  and  in  all  of  them  which  had  proceeded  to 
judgment,  the  amendments  made  were  made  in  support  of  the 
judgment 

In  Englis  v.  Fumis^  (8  Abb.,  82,)  it  was  held,  that  amendments 
are  allowed  after  judgment,  only  for  the  purpose  of  upholding  it 
when  that  would  be  just,  and  not  for  the  purpose  of  making 
regular  and  correct  proceedings  erroneous.  (And,  see  Broum  v. 
Cbfoc,  1  E.  D.  Smith,  266-270,) 

In  Brazill  v.  Isharn^  (2  Kern.,  17,)  the  Court  held,  that  an 
award,  the  making  of  which  was  proved  by  the  plaintiff,  was  not 
available  as  a  defense,  the  defendant  not  having  set  it  up  in  his 
answer. 

Fidi  V.  Ths  Mayor  of  New  York,  (2  Seld.,  179-189,)  decides, 
that  though  payment  be  proved,  yet  if  not  pleaded,  the  defend- 
ant is  not  entitled  to  rely  on  the  defense  thus  proved. 

The  decision  of  the  Getieral  Term,  in  the  present  case,  was, 
that  usury  in  the  transaction  between  J.  S.  Birch  &  Company, 
and  Tilt  &  Thorp,  was  not  alleged  in  the  complaint,  and  that 
there  were  no  averments  in  the  complaint,  making  proof  of  that 
fact  admissible. 

.  Assuming  that  decision  to  be  correct,  the  cases  of  Fidd  v.  Tht 
Mayor  J  and  BrazCU  v.  Ishanij  are  conclusive,  that  proof  of  that 
&ct,  though  given  on  the  trial,  was  not  available  to  the  plaintiffi. 

We  are  of  the  opinion  that  section  178  of  the  Code  does  not 
authorize  the  Court  to  grant  the  present  motion. 

The  motion  should  be  denied,  with  $10  oosta. 

Ordered  accordingly. 


CASES  OP  PKACTICE,  Ero.  «79 


Hays  y.  BerrTmaa. 


Edwabd  Hats,  by  his  Guardian,  v.  Otwat  H.  Bsbbtkak. 

1.  A  defendant  who,  after  suit  brought^  in  which  a  sworn  answer  is  required, 
voluntarily  leaves  the  country  and  remains  absent  several  months  without 
communicating  with  his  attorney,  is  guilty  of  such  gross  laches  that  the  Court 
will  order  judgment  for  the  relief  sought,  notwithstanding  the  belief  of  hii 
attorney  that  he  has  a  defense. 

2.  If  the  object  of  the  defendant  is  to  mitigate  the  damages  in  an  action  for 
an  assault  and  battery  and  false  imprisonment^  no  answer  is  necessary. 
Evidence  in  mitigation  may  be  given  by  the  defendant  on  the  execution  of 
the  writ  of  inquiry. 

3.  The  absence  of  a  material  witness  will  be  no  ground  for  denying  judgment 
and  awarding  a  writ  of  inquiry,  if  it  appears  that  the  witness  has  been  in 
the  city  several  times  since  the  action  was  brought,  and  no  reason  is  given 
for  not  taking  his  testimony. 

4.  That  the  attorneys  for* the  defendant  are  also  the  regular  and  accustomed 
attorneys  and  counsel  of  the  Sheriff  of  the  city  and  county  of  New  York, 
in  aU  his  litigation  and  business,  is  no  sufficient  reason  for  departing  from 
the  usual  practice  of  directing  the  writ  of  inquiry  to  be  executed  by  the 
Sheriff  before  a  Sheriff's  jury,  and  ordering  an  assessment  at  a  Trial  Term 
before  one  of  the  Judges  and  a  jury  there  impanneled. 

(Before  Woodruff,  J.) 

'  At  Special  Term ;  June  21st,  1860. 

Motion  by  the  plaintiff  in  an  action  for  assault  and  battery 
and  false  imprisonment  for  judgment  on  a  default  of  answer,  and 
that,  instead  of  an  order  that  a  writ  of  inquiry  of  damages  issue 
to  the  Sheriff,  to  be  executed  by  him  before  a  Sheriff's  jury,  an 
order  might  be  made  directing  that  the  plaintiff's  damages  be 
assessed  at  the  now  present  Trial  Term,  before  the  Judge  holding 
such  Term,  and  a  jury  there  impanneled.  The  ground  upon 
which  this  special  order  was  sought  was,  that  the  attorneys  for 
the  defendant  are,  and  have  been  for  many  years,  the  legal  advi- 
sers, attorneys  and  counselors  of  the  Sheriff  in  all  his  business, 
and  in  intimate  and  confidential  intercourse  with  him,  and  that  the 
plantiff  believes  that  on  an  assessment  they  will  have  an  unfair 
advantage  over  him  and  his  attorneys,  and  that  the  damages  will 
not,  therefore,  be  fairly  assessed. 

On  the  part  of  the  defendant  it  was  attempted  to  obtain  fur* 
iher  time  to  answer,  and  time  to  produce  a  witness  who  was 
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absent  It  appeared  that  the  defendant  left  the  city  and  went 
from  the  country  soon  after  the  suit  was  brought,  and  had  not 
communicated  with  his  attorneys  since :  that  some  months  had 
elapsed,  and  the  time  to  answer  had  been  several  times  extended. 
The  complaint  was  sworn  to ;  and  some  negotiation  had  been  had 
respecting  a  waiver  of  the  oath  to  the  answer :  and  the  indica- 
tion was,  that  the  facts  the  defendant's  counsel  proposed  to  set 
tip  in  the  answer  were  rather  matters  in  mitigation  than  matten 
of  defense.  The  defendant's  attorneys  were  acting  in  good  fidth, 
and  deemed  it  important  that  the  answer  should  be  put  in.  It 
appeared  that  the  witness  whom  the  defendant  wished  to  examine 
had  been  several  times  in  the  city  since  the  action  was  commenced, 
and  was  a  seafaring-man,  and  was  now  absent  on  a  voyage. 

William  C.  Bussdl,  for  the  plaintiJS|  in  support  of  the  motion. 

A.  Oakey  Hcdlj  for  the  defendant,  in  opposition. 

Woodruff,  J.  1.  The  delay  on  the  part  of  the  defendant  is 
not  80  excused  as  to  warrant  the  granting  of  further  indulgence 
to  the  defendant  and  further  time  to  answer.  The  excuse  soffi- 
cientiy  exonerates  the  defendant's  attorneys,  who  may  have  done 
their  duty;  but  it  does  not  relieve  the  defendant  himself  from  the 
imputation  of  gross  laches.  Had  he  given  proper  attention  to 
his  own  business,  he  would  either  have  sworn  to  his  answer 
before  he  left  the  country,  or  have  devised  some  mode  of  com- 
municating with  his  attorneys  for  that  purpose  during  tiie  many 
months  that  have  since  elapsed. 

2.  If  the  object  of  putting  in  an  answer  be  to  enable  the  de- 
fendant to  give  evidence  in  mitigation  of  damages,  the  answer 
is  probably  unnecessary.  Evidence  in  mitigation,  it  has  been 
held,  may  be  given  by  a  defendant  on  the  execution  of  a  writ  of 
inquiry.  (5  Duer,  646 ;  9  How.  Pr.  R,  150.) 

8.  The  absence  of  the  witness  mentioned  in  the  affidavits  on 
the  part  of  the  defendant,  would  furnish  no  adequate  ground  for 
denying  the  motion,  since  he  might  have  been  examined  before 
he  left  on  his  last  voyage,  or  on  other  occasions  since  the  action 
was  brought  No  special  reason  is  assigned  for  not  taking  his 
deposition,  and  no  diliisence  is  shown  to  prevent  the  loss  of  his 
testunony. 
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4  But  I  do  not  deem  the  reason  given  for  moving  to  have  the 
damages  assessed  in  Court  a  sufficient  one  to  require  us  to  depart 
from  the  usual  practice.  The  only  ground  is,  that  the  attorneys 
for  the  defendant  are  also  the  legal  advisers  of  the  Sheriff  in 
matters  p^taining  to  his  office.  If  this  reason  should  prevail  in 
this  instance,  it  should  prevail  to  make  such  an  order  proper  in 
all  cases  of  the  execution  of  a  writ  of  inquiry  in  which  those 
attorneys  are  retained  by  defendants,  and  not  only  so,  it  would 
forbid  the  granting  of  a  writ  of  inquiry  in  all  cases  in  which 
they  were  the  moving  counsel  on  behalf  of  plaintiff  also.  No 
imputation  upon  the  integrity  of  either  the  Sheriff  or  the  attorneys 
is  contained  in  the  affidavits  by  direct  terms,  and  yet  the  granting 
of  the  motion  would  incidently  impute  want  of  fairness  at  least 
to  the  Sheriff  and  the  attorneys  also. 

The  motion  must  be  granted  so  far  as  it  prays  the  relief  sought 
in  the  complaint^  and  an  order  may  be  taken  for  a  writ  of  inquiry 
of  damages  or  an  assessment  by  the  Sheriff's  jury,  unless  the 
plaintiff  prefers  to  accept  the  answer  without  the  oath  of  the  de- 
fendant,  in  which  case  if  the  cause  is  on  the  Calendar  of  the 
June  Term,  he  can  proceed  to  trial  in  the  usual  manner 

Ordered  accordingly. 


John  BliACKiE  et  al,  Plaintiff  v.  Bobert  Neilson,  Defenoant 

1.  In  an  action  brought  for  the  tortious  conyersion  of  the  plaintiffs'  goods  and 
chattels,  to  the  use  of  the  defendant,  the  latter  is  not,  under  the  Code, 
entitled  of  course  or  of  right  to  require  the  plaintiff  to  furnish  him  with  a 
particular  statement  or  description  of  the  goods  and  chattels  for  the  value 
of  which  recovery  is  sought  But  in  the  discretion  of  the  Court  such  a  des- 
cription, in  the  nature  of  a  bill  of  particulara,  may  be  ordered  to  be  furnished, 
to  enable  the  defendant  to  answer  the  complaint  or  to  prevent  surprise  at 
the  trial    (Code,  §  158.) 

2.  On  an  application  bj  the  defendant,  in  such  an  action,  for  an  order  that  the 
plaintiff  fhmish  such  particulars  when  the  complaint  contains  a  description 
of  the  goods,  &o,y  in  general  terms,  if  it  appear  that  the  plaintiff  is  unable 
to  describe  them  with  greater  particularity,  or  that  the  defendant  himself 
knows  as  well  or  better  than  the  plaintiff  the  very  details  which  he  seeks' 
the  motion  will  be  denied. 

(Before  Bobertsov,  J.) 

At  Special  Term;  July  5th,  186a 
Bosw.— Vol.  VL  86 
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This  action  was  brought  to  recover  damages  for  the  wrongful 
conversion  by  the  defendant  of  diveis  goods  and  chattels  of  the 
plaintiffs.  The  complaint  sets  forth,  specially,  eight  promiasoiy 
notes  thus  converted,  and  describes  the  rest  of  tiie  property  as 
one  thousand  volumes  of  books,  five  hundred  dollars  in  money, 
one  thousand  letters,  one  thousand  receipts,  and  ten  account 
books,  of  which  the  plaintiff  aver  they  are  unable  to  give  any 
other  description,  the  defendant  having  concealed  &om  them  the 
particulars. 

An  order  was  obtained  ex  parts,  from  the  Court,  requiring  the 
plainti£&  to  serve  a  bill  of  particulars ;  and  a  paper  was  served 
by  them  purporting  to  be  one ;  in  it  one  item  is  of  a  certain  sum 
described  as  ^^cash  remaining  in  the  defendant's  hands  as  shown  by 
the  account  rendered,'^  another  is  of  another  sum  as  the  value  of 
^''certain  numbers  and  parts  and  specimens  and  cases;"  a  third  is, 
"  books,  parts  and  numbers  delivered  to  J.W.  Walters  ;  "  a  fourth  is, 
"  a  note  received  from  Waiters,  amount  unknown  ;  "  a  fifth  is,  "BSfes 
delivered  by  defendant  to  John  Neilson  to  be  sold  ;  "  a  sixth  is,  "  a^todfe 
of  goods  admitted  to  have  been  received  by  defendant  and  2os^;"  a 
seventh  is,  *^  aU  the  invoices,  receipts  and  letters  held  by  the  defsndwid 
belonging  to  the  plaintiffs; ''  and  the  last  is,  a  certain  sum  of  money, 
as  the  value  of  "  one  or  more  notes  of  a  Mr.  OummingJ' 

By  the  affidavits  on  the  part  of  the  plaintiff,  it  appeared  that 
the  goods  sued  for  came  into  the  defendants'  possession,  as  agent 
for  the  plaintiff,  and  that  the  latter  never  had  physical  posses- 
sion of  them  at  all. 

A  motion  is  now  made  for  a  further  bill  of  particulars,  to 
enable  the  defendant  to  put  in  an  answer. 

BoBEBTSON,  J.  If  this  be  a  case  in  which  a  bill  of  particulan 
can  be  demanded  by  the  defendant  as  a  matter  of  right,  or  in 
which  the  plaintiff  can  furnish  a  better  bill  of  particulars  than 
they  have  given,  and  the  defendant  has  not  as  much  means  of 
knowing  for  what  the  suit  has  been  brought  as  the  plaintiffi,  it 
is  clear  they  ought  to  be  made  to  furnish  an  additional  one,  as 
that  served  is  plainly  insufficient 

The  only  case  in  which  the  Code  gives  the  defendant  a 
peremptory  right  to  a  bill  of  particulars  is  where  an  account  is 
set  out  in  the  pleadings,  (§  168^)  in  all  other  cases  the  Court  may 
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order  one;  thuis  leaving  it  a  matter  of  discretion  whether  it 
should  be  ordered  or  not.  This  discretion  seems  to  be  regulated 
by  the  ignorance  of  the  defendant  of  the  claim  against  him,  and 
the  superior  knowledge  of  the  plaintiff;  thus,  in  an  action  brought 
to  settle  a  partnership  account^  it  was  held  that  a  demand  of 
particulars  was  not  a  matter  of  right,  and  the  necessity  of  giving 
them  should  be  established  by  the  moving  papers.  (Jkpew  v. 
Leal^  5  Duer,  .663.)  In  another  action,  similar  to  the  present, 
an  order  for  a  bill  of  particulars  was  discharged  with  liberty  to 
renew  it,  in  case  the  plaintiff  did  not  apply  for  a  discovery  to 
enable  him  to  give  such  bill.  {Young  v.  Ik  Mott,  1  Barb.,  30.) 
In  that  case  it  appeared  prima  facie  that  there  was  written 
information  in  the  defendant's  possession  which  would  assist  the 
plaintiff  to  make  up  a  bill  of  particulars.  Proceedings  for  dis- 
covery are  confined  to  books,  papers  and  documents  in  the 
possession  or  under  the  control  of  the  party  from  whom  the 
discovery  is  sought  (Code,  §  388 ;  2  B.  S.,  p.  199,  §  24.)  It  does 
not  appear  in  this  case  that  the  defendant  has  in  his  possession 
any  such  writings  as  would  better  enable  the  plaintiff  to  furnish 
the  particulars  required;  the  articles  sued  for,  are  alleged  to 
have  been  converted,  and  if  so,  are  probably  out  of  the  defend- 
ant's possession ;  at  all  events,  even  if  they  were  in  his  possession, 
it  is  very  doubtful  whether  the  Court  would  order  the  produc- 
tion of  them  as  chattels,  to  be  inspected  externally,  so  as  to 
enable  the  plaintiff  merely  to  describe  them  more  minutely. 
Moreover,  in  order  to  obtain  the  discovery,  there  must  be  some 
description  furnished  of  the  articles  to  enable  the  Court  to  deter- 
mine whether  their  production  is  material ;  {Hoyt  v.  American  Ex- 
change Bank,  1  Duer,  662 ;)  and  in  this  case,  the  plaintiffs  have 
sworn  in  the  complaint,  that  by  reason  of  the  defendant's  con- 
cealment, they  can  give  no  better  description  than  they  have 
already  furnished.  To  require,  therefore,  the  plaintiffs  to  apply 
for  a  production,  by  the  defendant,  of  the  goods  in  the  possession 
of  the  latter, '  for  which  suit  is  brought  in  order  afterwards  to 
inform  the  latter  that  they  are  such  goods,  seems  superfluous. 
I  do  not  think,  therefore,  the  defendant  entitled  to  further  par- 
ticulars, merely  because  the  plaintiffs  might  have  placed  them- 
selves in  a  better  situation  to  give  the  defendant  information  by 
an  application  for  a  discovery. 
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The  affidavits,  too,  show  that  the  defendant  received  the 
articles,  whose  conversion  is  complained  oi^  as  the  agent  of  the 
plaintifib ;  the  latter  never  saw  them,  and  have  no  means  of  des- 
cribing them  except  in  general  terms,  which  was  always  admis- 
sible in  an  action  of  trover  before  the  Code.  If  the  complaint  is 
not  sufficiently  definite  and  certain  in  its  description,  the  remedy 
is  by  a  motion  to  make  it  so,  when  the  ability  of  the  plaintiffii  to 
be  more  precise  could  be  inquired  into.  (Code,  §  160 ;  Nellis  v. 
De  Fore^  16  Barb.,  67.)  The  defendant  evidently  has  all  the 
knowledge  necessary  to  enable  him  to  shape  his  answer,  which 
is  the  object  for  which  he  now  seeks  to  obtain  a  further  bill  of 
particulars;  if  the  object  be  to  restrict  the  plain tifis  to  certain 
claims  to  prevent  surprise,  it  has  been  attained  by  compelling 
them  to  make  the  affidavit  on  this  motion  which  confines  the 
articles,  whose  conversion  is  sued  for,  to  those  received  by  the 
defendant  as  the  agent  of  the  plaintifEs ;  and  if  the  kind  is  not 
rendered  sufficiently  certain  in  the  complaint,  it  should  be  made 
so  on  motion.  It  would  amount  to  a  denial  of  justice,  if  a  party 
who  had  been  defrauded  by  an  agent  should  be  deprived  of  all 
remedy  unless  he  could  describe,  with  perfect  accuracy,  every 
article  of  his  appropriated  by  snch  agent  to  his  own  use. 

The  motion  therefore  must  be  denied,  without  costs  to  either 
party. 


BsNJAioK  F.  Howe,  Plaintiff,  v.  John^  H.  Seabing,  Defendant 

1.  On  an  appeal  to  the  Court  of  Appeals  from  a  judgment  awarding  to  the 
plaintiff  a  perpetual  injunction,  restraining  the  defendant  from  doing  the 
acts  which  are  the  subject  of  complaint  in  the  action,  if  an  undertaking  be 
giYen,  bj  sufikient  sureties,  in  the  sum  of  $260,  (or  that  sum  be  depoated 
with  the  derk,)  pursuant  to  section  334  of  the  Code,  such  appeal  operates 
as  a  stay  of  all  proceedings  upon  the  judgment  (Code,  §  342.) 

2.  An  application  to  the  Court  to  punish  the  defendant  for  a  contempt  in 
violating  the  injunction  awarded  by  such  judgment,  and  the  issuing  of  an 
attachment,  and  a  commitment  for  such  contempt  are  respectiyely  prooeed- 
ingar "  upon  the  judgment,"  and  the  right  of  the  plaintiff  to  make  moh  an 
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application,  and  the  action  of  the  Court  thereon  are  stayed,  pending  such 
appeal 

3.  But  the  taking  of  such  appeal  and  perfecting  the  same  do  not  vacate  or 
suspend'  the  injunction  so  awarded.  The  appeal  only  operates  to  suspend, 
for  the  time  being,  the  power  to  punish  the  defendant  for  the  Tiolation  of 
the  injunction. 

4.  Hence,  the  defendant,  after  being  duly  notified  of  such  judgment  proceeds 
at  his  peril,  and  if  he  Tiolates  its  provisions  he  is  in  contempt^  for  which 
he  will  remain  liable  to  punishment,  and  may  be  punished  when  the  appeal 
is  determined,  unless  the  judgment  is  reversed  on  the  appeal 

(Before  Woodruff,  J.) 

At  Special  Term;  July  7th,  1860. 

By  the  final  judgment  in  this  case  the  defendant  was  enjoined 
and  restrained  J&om  using  the  name  of  the  plaintiff  "  Howe,"  or 
the  term  '^  Howe's ''  in  connection  with  the  business  of  baldngy 
or  as  descriptive  of  the  bakery  kept  by  him,  or  upon  the  signs  or 
wagons,  tickets  or  bills  used  by  him,  and  was  required  for^with 
to  cause  such  words  to  be  stricken  out  and  erased  fix>m  the  signs 
on  the  building,  wagons,  &c.,  so  used. 

After  being  personally  served  with  the  judgment,  the  defend- 
ant appealed  to  the  General  Term,  where  such  judgment  was 
affirmed,  and  he  then  appealed  to  the  Court  of  Appeals,  and  the 
undertaking  by  sufficient  sureties  in  the  sum  of  $250  as  required 
by  section  334  of  the  Code  was  executed  and  filed. 

The  defendant  continued  to  use  the  name  of  "  Howe "  and 
"  Howe's  "  as  theretofore,  in  disregard  of  the  judgment  of  this 
Court,  and  the  plaintiff  thereupon  moved  this  Court  for  an  attach- 
ment to  punish  the  defendant  for  a  contempt  in  not  obeying  the 
judgment. 

The  fsicts  appear  in  the  case  on  the  appeal  to  the  General  Term, 
reported  anttj  page  354.  and  in  the  opinion  of  the  Court  on  this 
motion. 

Moses  My,  for  the  plaintiff  in  support  of  the  motion^ 
Luther  JR.  Marsh,  for  the  defendant,  in  opposition  thereto. 

Woodruff,  J.  The  judgment  in  this  action  in  terms  enjoined 
and  restrained  the  defendant  from  using  the  name  of  the  plain- 
tiff, "Howe,"  or  the  term  "Howe's,"  in  connection  with  the 
business  of  baking,  or  as  descriptive  of  the  baking  establishment 
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kept  by  the  defendant,  or  upon  the  signs  or  wagons,  tickets  or 
bills,  used  by  the  defendant ;  and  the  said  j udgment  required  the 
defendant  forthwith  to  cause  the  word  "  Howe,"  or  "  Howe's,"  to 
be  stricken  out  and  erased  from  any  sign  on  the  premises  of  the 
defendant,  and  from  any  wagon  or  wagons  used  by  him,  and 
awarded  to  the  plaintiff  his  costs  of  suit. 

The  judgment  so  rendered,  being  entered,  was  duly  served  on 
the  defendant,  personally ;  and  within  the  period  allowed  there- 
for, he  appealed  to  the  General  Term  of  this  Court,  by  whom  the 
judgment  was  affirmed,  and  the  judgment  of  affirmance  was 
duly  served  on  the  defendant,  personally.  Thereupon  the  said 
defendant  appealed  to  the  Court  of  Appeals  from  the  judgment, 
and  the  undertaking  required  to  render  such  appeal  a  stay  of 
proceedings,  by  sections  334  and  842  of  the  Code,  was  executed 
and  filed. 

The  plaintiff  now  moves  for  an  attachment  to  punish  the  defend- 
ant for  a  contempt  in  not  obeying  the  judgment,  upon  proof  that 
he  still  continues  to  use  the  name  of  "  Howe"  and  " Howe's"  on 
his  signs  and  otherwise,  as  descriptive  of  his  baking  establish- 
ment^ and  upon  the  signs  and  wagons  used  by  him,  and  has  not 
discontinued  the  use  of  those  names,  but  continues  to  use  them, 
and  by  other  means  to  hold  out  to  the  public  that  the  establish- 
ment of  the  defendant  is  kept  and  superintended  by  the  plaintifi^ 

By  the  express  terms  of  the  342d  section  of  the  Code,  the  per- 
fecting of  an  appeal,  (in  cases  not  provided  for  in  certain  specified 
sections  which  do  not  include  the  present  case,)  by  giving  the 
undertaking  mentioned  in  section  334,  shall  stay  all  proceedings 
in  the  Court  below  upon  the  judgment  appealed  from. 

K,  therefore,  this  motion  is  a  proceeding  "  upon  the  judgment,'* 
the  motion  is  improperly  and  irregularly  made ;  for,  as  to  all 
such  proceedings,  the  plaintiff's  hands  are  tied. 

And  if  an  attachment  and  a  commitment  thereunder,  for  dis- 
obeying the  judgment  appealed  from  while  the  appeal  is  pending, 
are  "proceedings  upo^i  the  judgment,"  then  the  motion  therefor 
cannot  be  granted ;  for,  not  only  the  action  of  the  plaintiff,  but 
the  action  of  the  Court  therein,  is  stayed  pending  the  appeal. 

Although  the  subject  of  staying  proceedings  pending  an  appeal 
from  an  interlocutory  order  of  the  Court  is  discussed  at  length 
in  Hart  v.  The  Mayor^  Jbe.^  (3  Paige,  881,)  and  the  provisions  of 
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the  Bevised  Statutes  in  relation  to  such  appeals,  and  the  cases  in 
England  stating  the  practice  of  the  Court  of  Chancery  and  the 
House  of  Lords,  are  cited  and  considered,  no  case  is  cited,  to  me 
bearing  upon  the  precise  point  raised  by  this  motion. 

In  Graves  v.  Maguire^  (6  Paige,  381,)  in  the  opinion  of  the 
Chancellor,  given  under  the  provisions  of  the  Bevised  Statutes, 
he  says :  "  The  effect  of  an  appeal,  after  the  proper  steps  have 
been  taken  to  render  it  a  stay  of  proceedings,  upon  the  order  or 
decree  appealed  from,  is,  to  leave  the  proceedings  in  the  same 
situation  as  they  were  at  the  time  of  perfecting  such  appeal,  but 
not  as  they  were  before  the  order  or  decree  appealed  from  was 
entered.  If  the  order  appealed  from  was  an  order  granting  an 
injunction,  the  same  is  not  dissolved  by  the  appeal,  so  as  to 
authorize  a  party  to  proceed  in  violation  of  the  injunction  pend- 
ing such  appeal,  although  the  present  or  immediate  power  of  the 
Court  below  to  punish  the  party  for  a  breach  of  the  injunction, 
pending  the  appeal,  would,  perhaps,  be  suspended  until  after  such 
appeal  was  disposed  of  by  the  appellate  Court." 

The  statute  which  was  then  in  force  applicable  to  the  subject 
(2  R  S.,  p.  607,  §  89)  declared  that  the  filing  and  perfecting  an 
appeal,  by  giving  security  for  costs,  "  shall  stay  all  proceedings  in 
the  Court  of  Chancery  upon  the  order  or  decree  appealed  from, 
and  upon  the  subject-matter  thereof." 

The  82d  section  of  the  same  article  of  the  Bevised  Statutes 
(2  R  S.,  606,)  provided  that  an  appeal  from  an  order  or  decree 
directing  the  payment  of  money  should  not  ''stay  the  issuing 
of  execution  or  other  process  to  enforce  the  decree  or  any  pro- 
ceedings thereon,  unless  a  bond  be  given  by  or  on  the  part  of  the 
appellant,"  &c. 

Under  this  section  it  was  held  that  an  appeal  and  the  giving 
of  the  bond,  after  execution  issued,  do  not,  of  themselves,  stay 
the  Sheriff  from  proceeding  upon  the  execution ;  but  that  an 
order  of  Court  is  necessary  to  effect  such  a  stay.  {Burr  v.  Burr^ 
10  Paige,  166 ;  Clark  v.  Clark,  7  id.,  607.)^ 

If  the  statute  last  referred  to  be  taken  to  mean,  as-  it  clearly 
must,  by  implication,  that,  if  a  bond  be  given,  the  appeal  shall 
stay  the  issuing  of  execution  or  other  process  to  enforce  the 
decree  and  any  proceedings  thereon,  the  decisions  last  cited  must 
proceed  upon  the  ground  that,  execution  having  issued,  the  case 
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is  not  within  the  description  in  the  statate,  and  the  prooeedings 
of  the  Court  may  be  stayed,  and  yet  the  Sheriff  may  consum- 
mate the  execution  of  the  process. 

But  if  the  views  of  the  Chancellor  expressed  in  Graves  v. 
Maguirej  under  a  statute  in  all  particulars  material  to  this  discus- 
sion, identical  with  section  334  of  the  Code  are  sound,  the  de- 
fendant is  in  contempt  for  disregarding  the  decree  of  this  Court, 
aird  he  will  be  in  contempt  so  long  as  he  violates  its  provisions. 
From  the  moment  it  was  served  upon  him  it  became  operative  as 
an  injunction,  and  no  appeal  would  dissolve  it  or  suspend  its 
operation  as  such.  When  the  appeal  was  taken,  he  was  under 
injunction,  and  if  the  appeal  stayed  the  proceedings  it  did  not 
release  the  defendant.  He  is  still  held  under  injunction  in  the 
same  situation  as  he  was  when  the  appeal  was  perfected.  And 
every  act  of  disobedience  is  an  act  of  contempt  for  which  he  is 
liable  to  punishment. 

I  think  this  view  of  the  subject  is  clearly  correct,  and  that  in 
some  form  and  at  some  time  the  plaintiff  will  be  entitled  to  foil 
redress  for  the  defendant's  disregard  of  the  judgment  in  the 
plaintiff's  favor. 

But,  as  also  intimated  in  the  opinion  of  the  Chancellor,  it  does 
not  follow  that  the  defendant  can  now  be  proceeded  against  for 
his  contempt 

Such  a  proceeding  is  necessarily  founded  upon  the  judgment 
itself.  It  is  instituted  to  compel:  the  defendant  to  yield  the  very 
relief  which  the  plaintiff  sought  by  his  complaint^  and  which  the 
action  was  brought  to  secure ;  it  is  instituted  to  compel  the  de- 
fendant to  yield  the  very  relief  which  the  judgment  awarded  to 
the  plaintiff.  It  is  a  proceeding  to  enforce  the  judgment,  which 
can  probably  be  enforced  in  no  other  manner.  It  is  the  ordinary 
means  of  enforcing  such  a  judgment.  The  statute  authorizing 
the  proceeding  terms  it  a  proceeding  "  to  enforce  civil  remedies." 
(2  R.  S.,  534,  &c.) 

The  title  of  the  plaintiff  rests  on  the  jud^ent  and  upon  that 
alone.  I  do  not  know  of  any  general  expression,  therefore,  which 
would  more  plainly  include  the  present  application  than  that 
which  is  used  in  the  Code  as  well  as  in  the  Bevised  Statutes,  by 
both  of  which  ^'  all  proceedings  in  the  Court  below  upon  the 
judgment  appealed  from  axe  stayeid.'* 
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I  think,  therefore,  that  no  present  proceedings  can  be  taken,  to 
pnniflh  the  defendant  for  violating  the  judgment,  pending  the 
appeal. 

The  defendant  will  act  at  his  periL  K  the  judgment  appealed 
from  shall  be  reversed,  it  will  then  appear  that  the  plaintiff  has 
no  sudi  rights  as  were  awarded  to  him  bj  the  judgment;  the 
judgment  will  be  held  for  nought,  and  no  proceedings  for  disre- 
garding it  could  thereafter  be  brought  and  sustained ;  but  if  it 
shall  be  affirmed,  the  plaintiff  will  be  at  no  loss  for  means  of 
punishing  the  defendant  for  what  will  then  be  the  finally  estab- 
lished right  of  the  plaintiff,  and  for  what  will  then  be  contumacy 
lor  which  the  pending  appeal  will  furnish  no  protection. 

And  this  view  of  the  subject  is  I  think  to  be  preferred  to  one 
which  pending  the  appeal  might  subject  the  defendant  to  impri* 
sonment,  for  which  on  reversal  (if  that  should  happen)  there  might 
be  no  adequate  compensation. 

It  is  plausibly  suggested  that  if  the  defendant,  pending  the 
appeal,  continue  to  use  the  plaintiff's  name,  the  relief  which  at 
the  end  of  the  litigation  he  may  obtain  will  be  of  no  value. 
That  the  use  of  his  name  and  reputation  by  the  plaintiff  during 
that  time  will  destroy  the  whole  object  and  purpose  of  the  suit. 

But  the  answer  is  equally  plausible ;  if  the  defendant  does 
obey  the  judgment  of  the  Court  pending  the  appeal,  discontinu- 
ing the  use  of  the  plaintiffs  name,  which  he  claims  the  right  to 
use,  as  an  aid  to  his  business  and  the  good-will  which  he  pur- 
chased, such  a  discontinuance  will  destroy  the  whole  value  of 
the  right  he  claims ;  at  the  termination  of  the  appeal,  two  or 
three  years  hence,  he  cannot  regain  the  advantages  which  he  now 
has  in  the  use  of  the  name. 

Neither  of  these  considerations  can  prevail  in  favor  of  either 
party.  The  plaintiff  has  established  his  right  to  enjoin  and 
restrain  the  defendant.  He  has  judgment  therefor  and  has 
placed  the  defendant  under  injunction. 

The  defendant  acts  at  his  peril  in  disregarding  the  judgment 

But  pending  the  appeal,  proceedings  against  the  defendant  for 
contempt  in  such  disobedience  are  proceedings  on  the  judgment 
which  cannot  be  prosecuted. 

The  motion  must  therefore  be  denied,  with  $10  costs. 

Ordered  accordingly. 
Bosw.— Vol.  VI.  87 
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D.  J.  WHiTiNa  V.  M.  C.  T.  Kimball,  impleaded  with  C.  L.  Cob* 

KISH. 

1.  An  unexcused  delay  of  over  eight  months,  after  a  case  has  been  settled  by 
lapse  of  time,  to  move  for  liberty  to  submit  the  proposed  case  and  amend- 
ments for  settlement  to  the  Judge  who  tried  the  cause,  disentitles  the  par^ 
to  any  relief 

2.  Where,  on  an  appeal,  the  judgment  has  been  afi&rmed  by  default,  it  vUl 
not,  in  such  a  case,  be  vacated  to  enable  such  a  motion  to  be  made,  e^>e- 
cially  where  the  attorney  had  notice,  at  least  two  months  before  such 
affirmance  by  default,  that  it  would  be  inasted  that  the  case  was  settled  by 
lapse  of  time,  and  &iled  to  move  promptly  for  relief,  or  to  appear  and  ob- 
ject to  the  hearing  of  the  appeal,  or  apply  on  sufficient  grounds^  for  a 
postponement  of  the  argument 

(Before  Boswohth,  Gh.  J.,  and  Hoffman  and  Woodruff,  J.  J.) 
Heard,  August  Ist;  decided,  August  30th,  1860. 

This  is  a  motion  to  open  a  de&ult  taken  at  General  Term,  on 
the  first  Monday  of  June,  1860,  affirming  the  judgment  as  to  the 
defendant  E[imball,  and  also  to  vacate  an  order  made  on  the  16th 
of  that  month,  denying  a  previous  motion  to  open  such  default 

The  defendants  appeared  by  different  attorney;^;  at  a  trial 
before  the  Court^  without  a  jury,  the  plaintiff's  complaint  was 
dismissed,  and  judgment  was  perfected  in  May,  1858.  On  the 
1st  of  June,  1858,  the  plaintiff  filed  exceptions  to  the  decision  of 
the  Judge,  and  appealed  from  the  judgment — on  the  24th  of 
January,  1859,  a  case  was  served,  and  on  the  9th  of  September 
the  defendant  Kimball  served  amendments  which  were  never 
noticed  for  settlement.  The  defendant  Kimball  noticed  the  ap* 
peal  for  argument,  for  the  June  Term,  1860,  and  on  the  first  day 
of  the  Term  took  an  affirmance  of  the  judgment  by  de&uit. 

As  early  as  April,  1860,  Kimball's  attorney  informed  the 
plaintiff's  attorney  that  the  case  was  settled  by  lapse  of  time 
and  that  he  should  adhere  to  that  position.  After  the  appeal 
had  been  noticed  by  Kimball  for  argument,  the  plaintiff  on  a  notice 
served  on  the  attorney  of  Cornish  alone,  obtained  an  order  that 
the  case  as  to  Cornish  be  settled  The  term  of  office  oi  the 
Judge  who  tried  the  cause  expired  December  81,  1860.  The 
motion  to  open  the  default  is  made  in  order  to  obtain  a  review 
of  the  decisions  of  the  Judge  mainly  upon  questions  of  fiust 
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Other  &ct8  are  stated  in  the  opinion,  which  need  not  be  here 
repeated.  The  opinion  also  disposes  of  yarious  allegations,  made 
by  way  of  excusing  the  plaintiff's  delay,  in  such  manner,  and 
as  not  to  render  it  essential,  to  state  the  substance  of  such  allegar 
tions. 

A.  R  Dydt,  for  plainti£ 

D.  B.  Qreen^  for  defendant  EimbalL 

By  the  Coubt— Boswobth,  Gh.  J.  The  plaintiff  moved,  on 
the  first  of  August,  1860,  to  open  an  order,  taken  on  the  first 
Monday  of  June,  1860,  by  defiiult^  affirming  the  judgment  as  to 
the  defendant  Kimballj  and  also  to  vacate  an  order  of  the  16th 
of  June  denying  a  motion  theretofore  made  to  vacate  said  order 
of  affirmance. 

On  a  trial  of  this  action  before  Mr.  Justice  Slossok,  without 
a  jury,  the  t>laintiff 's  complaint  was  dismissed,  with  costs,  on  the 
6th  of  April,  1858.  The  judgment  was  settied  on  the  10th  of 
April ;  the  costs  of  defendant  Kimball  were  taxed  on  the  22d ; 
and  a  copy  of  the  judgment,  as  settied,  and  notice  of  the  entry 
of  it,  were  served  on  the  plaintiff's  attorney  on  the  27th  of  May, 
1858.  On  the  1st  of  June,  1868,  tiie  plaintiff  filed  exceptions  to 
the  decision  of  the  Court,  and  on  the  same  day  appealed  finom 
the  judgment  to  the  General  Tenn. 

On  the  24th  of  January,  1869,  he  served  a  Case,  and  the  defend- 
ant Kimball  served  amendments  thereto  on  the  9th  of  September 
following.  The  term  of  office  of  the  Judge  who  tried  the  cause 
expired  on  the  Slst  of  December,  1859,  and  no  notice  of  settling 
the  Case  was  served  in  the  meantime. 

The  attorney  of  the  defendant  Kimball  noticed  the  appeal  for 
argument  for  the  first  Monday  of  June,  1860,  and  no  one  appear- 
ing'to  oppose,  took  an  order  by  default  affirming  the  judgment 
as  to  the  defendant  Kimball. 

The  plaintiff,  prior  thereto^  had  moved  for  and  obtained  an 
order  for  the  settlement  of  theOase  as  to  the  defendant  Cornish 
alone. 

He  moved  to  vacate  the  order  of  affirmance  of  the  first  Monday 
of  June,  and  an  order  denying  that  motion  made  on  the  16th  of 
June.    He  now  (August  ist,  I860,)  moves  to  vacate  the  order 
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of  the  16th  of  Jane,  and  for  leave  to  renew  the  motion  to 
vacate  the  order  of  affirmance,  and  for  leave  to  have  the  Case 
and  amendments,  served  bj  defendant  Eomball,  settled,  and  for 
other  relief 

It  is  not  denied  that  the  Case,  as  to  the  defendant  Kimball, 
became  settled  by  the  plaintiff's  &ilure  to  notice  the  amendments 
served  by  Kimball  for  settlement^  within  the  time  required  by  the 
practice  of  the  Courts. 

It  is  not  denied  that,  as  early  as  in  April,  or  thereabouts,  the 
plaintiff's  attorney  was  advised  that  the  attorney  of  defendant 
Kimball  insisted  the  Case  was  settled,  as  to  the  latter,  by  lapse 
of  time. 

However  much  he  may  have  been  previously  misled  by  a 
misunderstanding  of  the  supposed  verbal  arrangement  between 
Jiimself  and  Kimball's  attorney,  it  was  his  duty  to  have  then 
moved  promptly  for  relief. 

Although  he  subsequently  served  notice  on  Cornish's  attorney 
of  a  motion  to  have  the  Case  settled  as  to  Cornish,  he  served  no 
such  notice  on  Kimball's  attorney. 

When  he  obtained  the  order  for  a  settlement  of  the  Case  as  to 
Cornish,  Kimball's  attorney  had  noticed  the  appeal  for  argument ; 
and  yet  the  plaintiff's  attorney  paid  no  attention  to  it;  did  not 
appear  to  obtain  a  postponement^  or  to  object  to  a  de&ult  being 
taken ;  nor  move  for  a  settlement  of  the  Case  as  to  the  defendant 
Kimball. 

There  is  no  doubt  as  to  the  regularity  of  the  proceedings  on 
the  part  of  KimbaU. 

There  is  no  excuse  attempted  for  the  delay  subsequent  to  the 
time,  when  the  plaintiff's  attorney  knew  that  Kimball's  attorney 
insisted  that  the  case  had  become  settled  by  reason  of  omitting 
to  notice  the  amendments  for  settlement 

The  matters  stated  by  way  of  excuse  for  the  previous  delity, 
and  for  not  noticing  the  amendments  for  settlement  within  the 
time  prescribed  by  the  rules,  are  denied  by  the  attorney  of 
KimbalL 

The  alleged  verbal  arrangement,  even  if  made,  would  be  of  no 
validity.  And  although  we  might  interfere  to  prevent  an  atto^ 
ney  from  being  overreached  by  the  bad  fidth  of  an  adversary 
attorney,  on  whose  verbal  engagements  he  had  relied ;  yet  in  the 
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present  case,  we  have  no  evidence  of  any  bad  faith  towards  the 
plaintiff's  attorney. 

The  alleged  negotiations  for  a  settlement  which  are,  in  part; 
relied  upon  to  excuse  the  delay,  cannot  be  accepted  as  an  ex- 
cuse ;  as  they  are  sworn  to  have  been  terminated  in  March,  1860, 
by  a  refusal  by  Kimball  to  accede  to  the  proposition  made.  The 
months  of  April  and  May  elapsed  between  their  termination, 
and  the  entry  of  the  order  of  affirmance,  now  sought  to  be 
vacated. 

We  are  now  asked  to  vacate  an  affirmance  of  the  judgment, 
and  an  order  denying  a  motion  heretofore  made  to  open  it;  in 
order  that  a  motion  may  be  made  to  settle  the  case ;  and  that 
after  it  is  settled,  the  appeal  may  be  heard. 

To  grant  such  a  motion,  would  in  effect  allow  a  party  to  have 
a  case  settled  more  than  two  years  after  trial  had  and  judgment 
perfected,  and  over  eight  months  after  the  case  had  become 
settled  under  the  rules  of  Court ;  and  this  privilege  would  be 
granted  mainly  in  order  to  review  the  decisions  of  the  Judge  on 
questions  of  &ct 

If  granted  upon  such  a  case  as  is  made  by  the  papers  before 
us,  and  if  the  decision  were  to  be  regarded  as  a  precedent  proper 
to  be  followed,  it  would  be  difficult  to  deny  similar  rdief  in 
almost  any  case  of  mere  negligence,  where  the  party  was  advised 
that  errors  had  been  committed  at  the  trial  or  in  the  final  deci- 
sion. 

We  think  the  case  is  one  in  which  we  are  not  at  liberty  to 
interfere ;  that  the  laches  have  been  so  great,  and  long-continued, 
and  are  so  imperfectly  excused,  that  the  motion  must  be  denied. 

Motion  denied,  with  $10  costs. 


INDEX. 


ACCOUNT. 

I.  In  an  action  to  compel  an  agent  to 
account  and  pay  over  moneys  re- 
eeiTed,  and  to  deliver  up  the  securi- 
ties or  choses  in  action  not  then 
collected,  if  an  accounting  be  di- 
rected it  is  proper  to  include  therein 
and  give  judgment  for  any  moneys 
received  by  the  aja^ent^  (by  collec- 
tion of  the  securities,)  down  to  the 
time  of  stating  the  account^  though 
collected  after  suit  brought  OrSs- 
JriB  ei  dl.  r.  Leary^ 312 

Vide  PBAonoE — BSl  of  Pttrtieulara, 
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L  Liability  for  revoking  letter  of 
credit  considered.  Dunean  etalY. 
Eifferkm^ 36 

2.  Action  to  recover  possession  of 
personal  propertv.  Are  the  sure- 
ties liable  to  a  third  person,  being 
the  actual  ovrner,  the  goods  not 
being  the  property  of  either  the 
plaintiff  or    defendant?      Qucere, 

.  Bblbrook  d(d.y.  Vose  et  al., 76 

8.  The  taking  of  a  note,  in  New  York, 
from  the  agent  of  another  for  the 


purpose  of  carrying  it  to  the  princi- 
pal oy  whom  it  hMl  been  entrusted 
to  such  agent,  and  carrying  it  to 
such  principal,  in  New  J  ersey,  and 
delivering  it  to  him,  is  not  sufficient 
to  charge  the  person  so  carrying 
the  note,  in  an  action  for  converting 
the  note  to  his  own  use,  in  &vor 
of  judgment  creditors  of  a  firm 
by  whom  tlie  note  had  been  iraud- 
ulently  assigned  to  the  said  prin- 
cipal (7e2la%,  Receiver^  Sc,  v. 
Lowery^ '. 113 

4  In  an  action  for  the  forcible  and 
wrong^  taking  of  goods  firom  the 
possession  of  the  pluntiff,  he  need 
not  ^ege  or  prove  ownership  of 
the  goods.    ittMom  y.  Rchwis^  154 

5.  If  ownership  be  alleged  in  the 
plaintiff,  and  such  ownership  be 
denied  by  the  defendant,  the  issue 
is  immaterial id, 

6.  In  such  an  action  the  defendant 
cannot  defend  by  proof  that  the 
goods  are  the  property  of  a  stranger. 
id, 

7.  If  the  defendant  seeks  to  justify 
the  taking  by  proof  of  ownership 
of  the  goods  in  a  third  person,  he 
must  set  up  in  his  answer  not  only 
such  property  in  the  .third  peraon^ 

'  but  auo  connect  himself  wiui  su^ 
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owner  by  arerrin^  that  the  taking 
was  by  his  authonty,  or  by  virtue 
of  prooess  or  right  against  sach 
owner;  and  if  such  authority  or 
right  to  take  the  goods  be  not  set 
up  in  the  answer,  it  cannot  be 
proved  on  the  trial id, 

8.  One  having  only  a  special  property 
in  a  chattel,  may  recover  of  a  person 
who  wrongfiiUy  takes  or  converts 
ity  its  full  value:  such  person  not 
being  the  general  owner  nor  acting 
under  his  authority.  AU  et  cik  y, 
Wwknberg, 176 

0.  Where,  by  a  contract  between  the 
plaintiff  and  defendant^  the  latter  is 
to  pay  in  part^  for  work  which  the 
former  contracts  to  perform,  by 
giving,  when  the  work  is  completed 
a  bond  and  mortgage  for  a  specified 
sum  "  to  run  one  year ;"  the  plain- 
tiff cannot^  in  an  acUon  brought 
oefore  the  year  expires,  recover 
such  sum,  unless  toe  defendant, 
after  the  work  has  been  duly  com- 
pleted and  before  suit  brought, 
has  refused  to  give  or  is  in  deutult 
for  not  having  given  a  bond  and 
mortgage  for  tne  sum  required  by 
the  contract  Edrtman  et  al  y. 
Prauclfii^ 191 

10.  Where  property  is  wronrfully 
taken  from  the  possession  of  the 
owner,  he  can  maintain  an  action 
to  recover  the  poceession  from  the 
wrongdoers  witnout  a  previous  de- 
mand. New  York  Car  OH  Coni- 
pany  v.  EUhmond  etalj 213 

11.  If  a  party  to  a  contract  departs 
therefrom  in  material  particulars, 
thus  violating  his  agreement,  he  is 
not  entitled  to  recover  for  his  work 
under  the  contract,  nor  can  he 
claim  to  be  paid  the  value  of  his 
work,  as  upon  a  quantum  meruiL 
Boneked  v.  I%e  Mayor^  <£a, . .  .550 
Cha9t  V.  Hogan, 431 

Vide  Agreement,  4. 
Contract,  4,  5,  6. 

JSVIDBNCB,  11,  12. 

Landlord  and  Tenant,  3. 


Fieb  Past  Ownas,  2, 4 
8ali  and  Diuvsby. 


ADMmiSTEATOB'S  SALE. 
Vidt  Sau  by  order  of  Sxtbbooaxx. 

AGENT. 

1.  No  one  can  enforce  a  contract  ob- 
tained by  the  fraud  of  hJa  agent 
Ckunrd  v.  Emmaa^ 8 

2.  The  circumstance  that  a  servant^  in 
the  manufactory  of  the  plaintiff, 
employed  to  put  in  and  take  oat 
goods,  and  watch  the  premises^  and 
making  occasional  sales,  when  called 
upon  by  the  constable  and  the  cre- 
ditor in  an  execution  against  another 
party,  pointed  out  goods  as  the  pro- 
perty of  the  execution  debtor,  wifl 
not  defeat  a  recovery  of  the  gooda 
from  the  poasession  of  the  oflloer 
and  creditor  by  the  plaintiff,  on  due 
proofof  his  ownership,  Nea  York 
Car  OH  Coffnpamy  v.  RUikmond  «i 
al, .213 


3.  The  agent  in  this  country  of  a 
chant  in  Liverpool,  was  notified  of 
the  assignment  by  his  principal  of  all 
his  estate  to  the  plain tiffi^  in  pro- 
ceedings in  banlmiptcy,  in  trast 
for  the  benefit  of  oeditors.  The 
assignees  continued  to  employ  the 
same  agent  in  effectin|^  insoranoe 
on  property,  and  receiving  and  ccJ- 
lecting  moneys  forming  pHurt  of  the 
assigned  estate,  and  he  performed 
those  services  for  them,  and  therein 
he  received  payment  of  all  that  was 
due  to  him  by  the  bankrupt  at  the 
date  of  the  assignment  In  an 
action  by  his  principals  to  recover 
from  him  further  moneys  received 
by  him,  such  agent  cannot  prove  as 
a  defense  that  the  assignment  was 
fi^udulent  and  void,  as  to  the  cre- 
ditors of  the  bankrupt^  nor  insist 
upon  such  fact  as  a  defi^nse^  althoi^ 
the  assignment  appear  on  its  face  to 
contain  provisions  which  render  it 
illegal  and  void  as  to  such  creditors. 
Nor  is  it  any  excuse  to  him  fiir  not 
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payinff  otbt  the  money,  ^ptcpertv 
and  choses  in  action  in  his  hands 
that  the  asagnment,  though  pre- 
pared to  be  signed  by  all  m  credi- 
tors of  the  Danknipty  was  only 
signed  hy  the  assignor,  assignees 
and  a  portion  of  the  creditors.  Oros- 
hifiddLY.  Learff^ 312 

4.  Sach  an  agent  cannot  in  sach  an 
action  set  o£  against  the  plaintiff's 
daim,  debts  due  to  him  by  the  bank- 
rupt»  arising  after  such  assignment 
was  made. uL 

6.  An  unconditional  and  unrestricted 
authority  given  to  an  agent  to  seU 
goods,  impies  authority  to  receive 
payment  tor  the  goods  sold.  Ma- 
gma et  oL  V.  Moore, 3l4 

6,  Where  the  pUuntifib,  residing  at 
Albany,  sent  a  cargo  of  rye  to  the 
dty  of  iN'ew  York  for  sale,  and  one 
of  the  plaintiffs,  being  in  New  York, 
requested  S.,  a  broker,  to  take 
charge  of  the  same  and  sell  it  and 
he  sold  a  part  thoeof  to  M.  ^  E., 
and  another  part  to  the  defeivdant, 
and,  after  the  deliverer  of  the  part 
sold  to  M.  &  E.,  the  plaintiff  directed 
8.  to  collect  the  money  from  them, 
and  said  that  the  phanti£&  woula 
draw  on  him  therefor;  and  such 

C'ntiff  thereupon  returned  to  Al- 
y  and  subsequently  drew  on  S. 
for  that  money,  and  he,  having 
rendered  a  bill  and  collected  the 
amount,  paid  the  draft :  and  after- 
wards, the  dehveiT  of  the  rye  sold 
to  the  defendant  being  completed, 
8.  rend&red  a  bill  therefor  to  the 
defendant,  and  received  payment  in 
full;  and  where  it  also  appeared 
that  it  is  the  usage  and  custom  of 
the  trade,  where  grain  is  sold  by 
brokers  for  non-resident  owners,  for 
the  broker  to  sell  and  render  the 
bill  (^  sale  in  his  own  name  and  col- 
lect the  amount:  BdcL  that  such 
payment  by  the  defenoant  was  a 
valid  payment^  although  the  defend- 
ant|  when  he  made  the  }>apnent, 
was  aware  that  the  plaintifis  were 
the  owners  of  the  rye  so  sold.  (Mok- 
OUBF,  J^  dissenting.) icL 


AGSEEICENT. 

1.  An  agreement  for  the  surrender  of 
the  last  year  of  the  term  of  a  lease 
for  years  is  valid,  although  not  in 
writing.    AUm  v.  Deohh,.. 1 

2.  A  letter  of  credit  issued  by  the 
plaintifl^  and  an  agreement  by  the 
defendant  to  provide  funds  to 
meet  bills  drawn  under  sudi  let- 
ter, constitute  mutual  and  depend- 
ent  agreements;  and  if  defendant 
n^lect  to  provide  funds,  the  plain- 
tiff has  a  right  to  revoke  the  credit 
Duncan  doLx.  JEdgtrion, 36 

3.  An  agreement  having  been  made 
by  some  of  the  directors  of  a  bank^ 
with  a  third  person,  its  debtor,  that 
the  bank  shall  take  specified  pro- 
perty at  desiffnated  prices  in  pay- 
ment of  the  debt,  an  acceptance  of 
such  property  by  the  Bank  under 
such  agreement,  is  an  adoption  by 
the  Bttok  of  the  agreement  as  its 
contract,  and  will  conclude  it  as 
efifectuauy  as  if  such  agreement  had 
been  made  originallv  by  the  Bank 
itself  Mirrnef?  and  OUizeruf  Bomk 
V.  Sherman, 181 

4.  A  party  to  a  contract  cannot  ex- 
cuse its  non-performance  by  show- 
ing that  a  cliom  has  been  set  up,  hj^ 
one  not  a  party  to  the  suit^  upon 
which  he  has  b^  enjoined,  Bawetn 
et(d.Y.  ThelrtBh  Pred^yferian  Ccyr^ 
gregation, 245 

5.  If  a  contracting  party  intentionally 
violates  his  contract,  and  refuses  to 
perform  it,  by  departing  fit)m  its 

E revisions  in  a  material  particular, 
e  cannot  recover  anything,  not 
even  the  value  of  his  work,  aluiough 
the  work  he  performs  is  valuable 
and  beneficial  to  the  other  party. 
BonesM  v.  The  Mayor,  Ac,  (^Ntw 
York, 550 

6.  A  party  contracting  to  perform 
work  according  to  specinoations 
agreed  upon,  is  not  at  liberty  to 
depart  therefrom  in  material  par- 
ticulars^ as  his  interest  may  prompt^ 
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■nd  tbim  daim  tobeptid,  isvpoii 
a  ^ua$Uum  moruU,  the  Tilue  of  his 
work,  on  the  ground  that  his  work 
is  beneficial  or  valoable  to  the  other 
par^. id, 

?%&  Aonoir,  9. 

.    COMTRAOT. 

FiuuD,  L 

Laudlord  ahd  TnuxT. 
New  York,  Gitt  or,  1-i. 
Sali  or  LiJiD. 

AMENDMENT. 
Vkk  PBAonoi— Amemimmt 

ANSWER. 
T^PLBADDiaB — Anmoer. 

APPEAL. 
VuU  PsAonoi— Aj>pmI 

ASSESSMENT  OF  DAMAGES. 
Vide  PRAonoB — Au68$merUofDama- 

Wriiof  Ifiquiry 

ASSIGNEE. 
Tide 


ASSIGNMENT. 

1.  An  assignment^  in  trust  for  the 
payment  of  the  creditors  of  a  firm, 
giving  preferences,  made  without 
the  assent  of  all  the  psrtners,  is 
invalid.  PdieeY.  Oner,  Sh%.,l2Z 

Vide  QtAxao. 

ATTAOHMENT. 
Kds  Past  OwKKBSy  4 

ATTORNEY  AND  CLIENT. 

L  In  an  action  to  compel  an  attorney 
and  counselor  at  law  to  convey  real 
estate  to  the  plaintiff,  where  it  is 
found  that  the  same  was  sold  at 
Sheriff's  sale,  and  that  the  plaintiff, 
at  the  time  <n  such  sale,  had  a  Hen 


thereon  hj  jadgment^  and 
otherwise  intereatod  therein,  and 
that  the  defendant  agreed  with  the 
plainti£^  and  undertook,  as  soch 
attorney  and  counselor,  prior  to  the 
sale,  to  attend  the  said  sale  and  pro- 
tect his  interests,  attend  to  the  re- 
demption thereof  and  procure  the 
title  for  the  plaintiff  and  sndi  at- 
torney, at  such  sale,  bought  the 
property  in  his  own  name,  and  took 
a  Sheriff's  deed  therefor  after  the 
time  for  redemption  expired^  but 
refiised  to  convey  to  the  plaintiff; 
the  attorney  is  entitled,  as  a  con- 
dition to  making  such  conveyance^ 
to  be  paid,  not  only  the  amount  or 
his  bids  and  other  advances  to  per- 
fect such  title,  but  also  a  ^t  com- 
pensation for  any  professional  ser- 
vices rendered  by  hmi  for  the  plain- 
tiff in  procuring  any  moneys  for 
the  plaintiff  which  it  was  his  du^ 
to  apply  in  redeeming  the  premisea 
and  in  perfecting  the  title  thereto. 
Ounrit  V.  Oowles, 452 

Z  Even  if  it  be  proved  that  he  acted 
so  fraudulently  in  the  matter  of 
obtaining  the  title  to  the  land  in 
question  that  he  thereby  forfeited 
His  claim  to  compensation  for  his 
services  in  that  transaction,  he  ia 
not,  for  that  cause,  to  be  deprived 
of  a  just  compensation  for  profes- 
sional services  rendered  in  (ustinci 
proceedings  in  which  no  fraud  is 
imputable  to  him. uL 

8.  Where  he  is  charj^ed  as  trustee  of 
the  land,  and  required  to  convey  it 
to  his  client  as  the  equitable  owner, 
or  account  for  its  value,  he  is  enti- 
tled to  be  paid  for  his  reasonable 
services  in  perfecting  the  title. .  .td 

4  Where  the  oomplaintdoes  not  aOege 
any  incapacity  of  the  defendant  to 
convey  a  good  tiUe,  nor  that  he  has 
sold,  or  in  any  way  disposed  cf  the 
land,  and  prays  speciaUy  that  the 
defendant  be  compelled  to  convey 
it  to  the  pluntiff,  and  daims  no 
other  relief  fix>m  him  in  that  behal( 
and  where  the  defendant's  conduct 
in  the  transaction  ta  not  proved  to 
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be  ftandnknt^  the  pliintiff  otnnot 
be  permitted  at  the  trial  to  waive 
the  relief  prayed,  and  make  proof 
that  the  defendant  has  no  title,  and 
thereupon  cham  him  with  the 
▼alaeofthelana  (Per  Robbbxbon, 
J.) U 


B. 


BANE. 

L  Agreement  by  some  of  the  direo- 
tors  to  aooept  specific  property  in 
payment  of  a  debt,  the  acceptance 
of  the  property  is  an  adoption  of 
the  agreement  and  binds  the 
Bank,  although  such  directors  had 
no  anthority  to  make  the  agreement 
Farmer^  A  OUim£  BankY,  Shar- 
man, 181 

BAKE  OHECK. 
VfcbUsuBT. 

BILL  OF  LADING. 

Bequisites  of  bill  of  lading,  and 
rights  of  a  transferree  of  a  mere  car- 
rier's receipt  BoOnvok  ei  aL  r, 
VoieddLf 76 

Ti&  Stoppaoi  in  Tbakbitu. 

BILLS  OF  EXOHANGE. 

L  The  (ofia /d0  indorsee  of  a  bill  of 
exchange  received  by  him  for  vahieL 
without  notice  when  so  reoeiyea 
that  it  is  accepted  for  the  accommo- 
dation of  the  drawer,  has  the  riffht 
to  treat  the  parties  thereto  as  hMe 
to  him  in  the  manner  and  order  and 
to  the  same  extent  as  iBpnmafaae 
the  legal  import  of  their  several 
positions  npon  the  bilL  Moward 
Aniing  Ok  v.  Wikhman^ 280 


%  Hence,  a  release  or  disduvge  of 
the  drawer  by  such  indMsee  will 
not  a£bct  the  liability  of  the  ao> 
oeptor. id, 

B,  Such  release  of  the  drawer  will  not 
discharge  the  aooeptoi^  .although 


the  indorsee  when  he  gives  the 
release  has  knowledge  that  the  bill 
was  accepted  without  consideration, 
for  the  accommodation  of  such 
drawer uL 

4  It  seems  that  such  release  of  the 
drawer  would  not  discharge  the 
acceptor,  even  though  the  indorsee 
knew  when  he  received  the  bill, 
that  it  was  accepted  without  con- 
sideration, for  the  drawer's  accom- 
modation.  «dL 

6.  And  that  the  fSact  that  as  between 
drawer  and  acceptor,  the  latter  has 
the  rights  of  a  surety  for  the  former, 
in  no  manner  affects  the  rights 
of  the  holder  of  a  bill,  or  the  li»- 
bilitv  of  the  parties  respectively 
to  him. id, 

6.  When  a  defendant  alleges  that  a 
bill  of  exchange  drawn  or  him,  in 
fovor  of  a  payee  named  therein, 
was  lent  to  such  payee  for  his  ac- 
commodation, and  claims  the 
amount  as  a  charge  against  the 
payee,  the  burden  of  proof  is  on 
such  drawer  to  prove  tne  want  of 
consideration^  omervnse  the  legal 
presumption  is  that  it  was  given  for 
money  due  to  the  payee.  OnMe 
etal  V.  Xeory, 312 

Vide  Lbttsb  or  Gbbdit. 
Pbomissobt  Nons. 

USUBT. 

BILL  OF  PABTIOULABa 
Vide  PBAonci — Bill  or  Partiov- 

LABS. 

BOND. 

Vide  J'uDOMBNT  or  ▲  Cooir  ni  a 

SbtbbStaxi,  3. 

BBOKBR 

Vide  Aonr,  1,  5,  6. 
Fraud,  2. 

BUTLDINa  CONTRACT. 
Ffcb  CoRTSAOT,  3-a 
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CASE,  SETTLEMENT  OF. 
Vicl0  PRAonci  *^Laqiei8. 

CASES  COMMENTED  ON  AND 
DISTINGKJISHED. 

Lawrencei  Receiver,  v.  Nelson,  (21 
N.  T.  R,  158.)  Berry,  JUodver,  v. 
BreUetal, 627 

Suydam  v.  Berber,  (18  N.  Y.  R., 
iea)  BeedY.  Oiriy, ,.567 

CESTUI  QUE  TRUST. 
Vide  Tbxtst  and  Trvsos,  2,  3. 

CHARGE. TO  THE  JURY. 

1.  It  is  not  error  to  refuse  to  charge 
the  jury  as  requested  by  a  defend- 
ant^ if  the  evidence  would  not  war- 
rant them  in  finding  the  &cts  with- 
out which  the  instruction  requested 
would  have  no  application  to  the 
case,  even  though,  as  mere  propo- 
sitions of  law,  me  instructions  de- 
sired are  correct  ^emdn  v.  Roche- 
Uau, 148 

%  Where  special  questions  of  fact  are 
submitted  to  a  jury,  and  the  chai^ge 
of  the  Judge  in  submitting  them  is 
not  stated  in  the  case,  it  will  be 
presumed,  on  appeal,  that  his  in- 
structions were  correct,  especially 
if  there  be  nothing  in  the  case  to 
rebut  the  accuracy  of  such  pre- 
sumption. MairvM  Bank  v.  de- 
maUa,  166 

3.  Where  propositioDB  submitted  to 
the  Court  by  counsel  with  a  request 
Ihat  they  be  given  as  instructions 
to  tiie  jury,  are  charged  in  all  their 
just  sense  and  meaning,  it  is  no 
sTOund  for  setting  aside  the  verdict 
uat  the  Judge  did  not  adopt  the 
very  words  of  the  requests.  It  is 
enough  if  the  instructions  given  do 
dearly  and  intelligibly  embrace  the 
whole  rule  on  the  subject  WU- 
UamtitiilY.  Birch  etal^ 299 


CLAIM  AND  DELIVEBY  OF 
PERSONAL  PROPERTY. 

FttfeSuBETT. 

CODE,  CONSTRUCTION  OP. 

I.  §  158.  Account  or  bill  of  partico- 
lars.  Bhckieetalr.Nea9(m,...e8l 


2.  §§  260,  261.  General  and  qpedal 
verdicts;  requisites  of  a  special 
verdict    SXeematm  v.  SfuxMj  .  .668 

3.  $§268,  272.  Findings  of  ftct  in  a 
report  of  a  Referee  differing  from 
n>ecification  of  findings  of  fact  in 
the  case  as  settled  by  him,  the  lat- 
ter must  govern  the  Court  on  ap- 
peal   Bauiman  el  aL   v.  i^owi- 

A l»l 

4  §§  334,  342.  Stoy  of  proceedings 
on  appeal*  Motion  for  contempt 
in  violating  a  perpetual  injunction, 
pending  an  appeal  &(jm.  the  jud|^ 
ment  to  $he  Court,  of  Appeals. 
Einoe  v.  Searwffy 684 

6.  §  399.  Competency  of  party  to 
testify  in  his  own  behalC  Who 
is  an  assignee,  ^?  Penny  t. 
ESack, 50 

COLLUSION. 

Vide   Pbaotiok  —  SvppUnhenial  A»- 
ewer,  2, 

COMMON  CARRIER. 


Vide  Express  Coxpaht. 

Stoppage  in  TBARBmr,  1,  S^  3. 

COMPLAINT. 
Vide  PlAAnnfos—  Chtnplaml 

CONFLICT  OP  LAWS. 

L  The  laws  of  the  State  of  New  Yotk 
providing  for  the  Hoiensing  and  gov- 
ernment of  pilots  and  regulating 
pilotage  at  the  {>ort  of  New  Yorl^ 
and  the  Regulations  of  the  Board 
of  Commissioners  of  PHots,  so  far 
as  those  laws  and  regulations  are 
inconsistent  with  the  proviaiona  of 
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the  tiot  cit  Oongren  (of  August 
3ath,  1852,)  to  provide  for  the 
better  secarity  or  paasengers  on 
board  vessds  propelled  by  steam, 
aie  abrofi»tea  thereby.  (Laws 
of  New  York,  of  1853,  p.  921; 
of  1854,  p.  459;  of  1857,  p.  500; 
IT.  S.  Stat  at  Large,  vol  5,  p. 
153;  voL  10,  p.  61.)  Oko  v. 
Roib9rts, 494 

2.  Althou^  the  Act  of  Congress  of 
August  7th,  1789,  expressly  autho« 
rised  the  several  States  to  rcjgulate 
the  subject  of  pilotage  withm  the 
bayS)  inlets,  nvers,  harbors  and 
ports  within  their  respective  juris- 
diction, and  State  laws  are  enacted 
for  that  purpose,  subsequent  con- 
stitutional legislation  hj  Congress 
on  the  same  subject  is  of  paramount 
authority. id. 

3.  It  seems  that  the  laws  of  the  State 
of  New  York,  on  the  subject  of 
pQotage  at  her  porta^  and  the  regu- 
utions  of  such  Board  of  Commis- 
sioners are  valid  and  continue  in 
force,  so  &r  as  they  are  consistent 
wi^  the  acts  of  Congress. id. 

4.  But  such  laws  and  regulations  are 
whoUy  inoperative  and  ineffectual 
to  anthorize  a  Pilot  to  serve  on 
board  a  steam  vessel,  who  is  not 
licensed  under  the  act  of  Congress, 
or  to  make  it  the  duty  of  the  mas- 
ter or  owner  to  employ  him,  or  to 
entitle  him  to  any  compensation 
by  reason  of  lus  offer  to  serve,  or 
their  refusal  to  permit  him  to  do 
so. id. 


CONSIGNEE. 

1.  A  consignee  who  makes  an  ad- 
vance in  eood  laith  on  goods  con- 
sign^ to  nim  bv  a  firm  which  has 
been  in  a  habit  of  dealing  with  him, 
cannot  be  prejudiced  by  proof  that 
one  of  Hie  partners  had  withdrawn 
from  the  mm  before  the  consign- 
ment was  made,  and  a  claim  there- 
Jn  that  the  goods  belonged  to 
the  partners,  and  the  remaining 
members  had  no  authori^  to  pledge 


them.     WSOiam  i<  ol  ▼.  BirA  ti 
ol, 299 

Tidt  ysKDOR  JkNi)  Tjoidii. 

\  CONSTRUCTION  OF  STATUTBa 
Vidt  Statutbs,  CoNBTRuanoBr  or. 

CHDNTEMPT. 

1.  Where  the  judgment  of  the  Court 
awarded  to  the  plaintiff  an  injunc- 
tion which  was  duly  served,  and 
afterwards  the  defendant  appealed 
to  the  Court  oS  Appeals  and  per- 
fected the  same^  so  as  to  render  it  a 
stay  of  prooeedmgs,  Edi,  that  such 
appeal  did  not  suspend  or  vacate 
the  injunction,  but  only  the  power 
to  punish  for  its  violation  pending 
the  appeal  Bowt  v.  Sealing^  .  .684 

2.  An  application  to  punish  the  de- 
fendant for  a  contempt  in  such  case, 
and  the  issuing  of  an  attachment 
therefor,  are  proceedings  "upon 
the  judgment" id, 

CONTRACT. 

1.  Sale  of  merchandise  not  intended 
to  be  performed  by  either  party, 
but  to  be  settled  b^  the  payment 
of  the  difference  m  the  market 
value,  considered.  CcMo/rd  v.  .£fim- 
man^ 8 

2.  Contract  for  sale  of  its  real  estate 
by  a  Religious  Corporation.  Bowm 
V.  The  Irish  Presbyterian  dyngrtgon 
aonj 245 

3.  Where  bv  written  contract  between 
C.  and  &.,  dated  September  18. 
1856,  H.  agreed  to  sell  a  lot  of  land 
and  loan  and  advance  money  to  C, 
to  aid  in  erecting  a  house  on  tne  lot, 
and  0.  agreed  to  buy  the  lot  at  a 
price  named,  and  erect  and  com- 
plete the  house  by  a  specified  day, 
and  pay  such  price  and  advances 
with  interest  by  an  agreed  day, 
and  it  was  also  agreed  that  if  C. 
failed  to  complete  the  house,  or  if 
the  diligent  prosecution  of  the  work 
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was  Bospeiided  for  ten  days,  H. 
might  sell  at  public  or  private  sale 
all  the  interest  of  C.  in  the  premises 
and  apply  the  proceeds  to  pay  the 
expenses  of  the  sale,  and  imy 
amomit  due  or  to  become  due  to  H., 
for  or  on  account  of  said  premises: 
but  that  H.  should  giveO.  ten  days 
notice  in  writing  of  his  intention  to 
make  such  sale:  and  0.  in  Febru- 
ary, 1857|  ceased  to  proceed  further 
in  the  erection  of  said  building;  a 
notice  dated  April  15th,  and  served 
April  17th,  that  after  ten  days  from 
the  date  of  the  notice,  such  sale 
would  be  made  at  public  auction,  is 
not  sufficient  to  uphold  a  sale  at 
auction  made  May  12th,  1857,  nor 
a  private  sale  made  June  l8t^858. 
CBoswoBTH,  Ch.  J.)  Chaaer.MojaiL 

4.  BiHd,  that  0.  was  not  entitled  on 
such  a  state  of  facts  to  a  judgment 
permitting  him  to  proceed  with  the 
contract  and  complete  the  house,  id. 

5.  Nor  to  a  judgment  for  the  diffe- 
rence between  the  value  of  the 
materials  xabd  and  labor  expended 
by  C,  in  the  partial  erection  of  the 
house,  and  the  sum  which  H.  had 
loaned  and  advanced  to  him.  ..,id, 

6.  That  the  damage  caused  to  the 
building  b^  its  exposure  to  the  ele- 
ments m  Its  unfinished  state,  must 
be  borne  by  C,  and  not  by  H. .  .td 

7.  0.,  having  Med  without  excuse  to 
do  the  acts  which  bv  the  contract 
would  alone  entitle  nim  to  a  con- 
veyance of  the  land,  cannot  recover 
anything  for  the  labor  done  and 
materials  used  in  the  partial  erection 
of  the  building.  (Bobxbtson,  J.) . .  id 

8.  The  true  equitable  rule  is,  to  credit 
C.  with  the  value  of  the  premises 
as  they  stood,  when  H.  sold  them 
and  charge  him  with  the  contract 
price  and  interest  to  that  time  and 
with  the  loan-advances,  and  interest 
to  the  same  date.  (Bosworth,  Oh. 
J.) id. 


9.  When  a  oontnet  for  the  sale  of 
land  contams  the  words  "  titles  to 
be  satisfactory,"  these  words  do  not 
make  the  contract  conditional  in 
the  sense  that  the  purchaser  is 
the  sole  judge  of  the  title.  The 
title  most  be  a  good  marketable  ti- 
tle, and  if  the  parties  differ  the 
Oonrt  will  decide  wheth^  the  title 
be  fluch  as  should  sirfasfy  the  pur- 
chaser.   Eigny  v.  Cdbi, 479 


10.  If  the  contracting  party 
his  contract  in  material  particulan^ 
he  cannot  recover  the  value  of  the 
work  he  does  perfoim.  BonmimL 
V.  The  Mayor^  Ac.^ 550 

Ticfe  Acno9,  9. 


Fbaud,  L 

Lahdlobd  Aim  TniijR. 

Sali  or  IiAimu 

CONSTABLE. 
PicbAanT,  2. 

DmCAlfDAin)  BlTDSAL,  1,  2l 

CONVERSION. 

1.  The  general  partner  in  a  limited 
partnership  had,  in  firaud  of  the 
creditors  and  of  his  spedal  partner, 
transferred  certain  notes  to  his  &ther 
living  in  Now  Jersey.  The  defend- 
ant who  had  advanced  to  the  spe- 
dal partner  the  coital  of  the  finn, 
demanded  from  the  &ther  a  portioQ 
of  the  amount  so  transferred,  threat- 
ening suit,  declaring  he  would  have 
it  fi^m  the  lather,  but  without 
having  any  thing  with  whidi  the 
fhtnduient  general  partner's  name 
was  connected.  Thereupon  the 
&ther  gave  the  defendant  an  ofder 
on  his  agent  in  New  York  for  two 
of  the  notes.  The  defendant  went 
the  next  day  to  New  Y<H'k  to  sndi 
agent  and  delivered  the  order,  and 
was  shown  one  of  the  notes.  He 
took  it^  saw  the  name  of  such  gene- 
ral partner  was  on  it,  (he  being 
payee,)  and  by  the  first  conveyance 
thereafter  he  went  to  New  Jersey, 
declared  he  would  not  take  notes 
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with  that  name  upon  them,  bat 
would  h&TO  the  indiyidual  property 
of  the  fikther;  delivered  the  &ther 
the  note,  and  received  from  him  his 
own  (the  father's)  notes. 

Seld,  that  the  defendant  is  not  liable 
to  a  receiver  for  the  benefit  of  the 
creditors  of  the  limited  partnership, 
as  for  a  conversion  to  his  own  use 
of  the  note  so  received  from  such 
agent  in  New  York  and  carried  to 
Kew  Jersey.  QeOaHiy,  Baxwer^ 
dc,  T.  Lotoery, 113 

Tide  Action,  8. 

OOISTETANOR 

L  Where  one,  holding  a  contract  of 
purchase^  assigns  it  to  another, 
whom  he  owes,  by  an  assignment 
absolute  in  foruL  and  permits  the 
assi^ee  to  perform  the  contract, 
(givme  mortgages  to  the  owner,) 
aud  take  an  absolute  deed  fix)m  the 
owner,  if  he  insists  that  such  trans- 
fers were  intended  as  a  security  to 
his  debtor  and  seeks  to  redeem, 
he  must  show  some  agreement  or 
understanding  that  the  premises 
should  be  so  held.  His  mere  alle- 
gation that  he  made  the  assignment 
and  permitted  the  conveyance  in 
confidence  that  his  debtor  would  so 
hold,  though  not  denied,  will  not 
entitle  him  to  treat  the  grantee  as 
mortgagee  and  redeem  the  premises. 
Some  assent  of  the  grantee,  and 
taking  the  conveyance  with  know- 
ledge that  it  was  given  in  that  ex- 
pectation or  upon  that  confidence, 
must  at  least  be  shown.  Eogarty 
v.  Li/wh  etaL, 138 

2.  In  such  case,  the  bona  fidt  grantee 
of  the  party  receiving  such  convey- 
ance, naving  no  notice  that  the 
conveyance  to  the  latter  was  not  to 
operate  according  to  its  legal  im- 
port^ has  a  ffood  title  which  cannot 
oe  defeated  by  any  proof  of  a  parol 
understanding  that  the  conveyance 
should  be  held  as  a  mortgage..  •  *ii. 


OOBPOBATION. 

Vide  Bakk. 

MANurAornsnro  GoBPORAnom. 
Nbw  Yore,  Cmr  of. 
Rboover. 

ReUOIOUS  GOBPORAnON. 

COUNTERCLAIM. 
Vide  PuEADiNGs—  CowOercUiim 

COURT  OF  CHANCERY. 

Vide  RiLioious  Corporatior. 
Trust  ahb  Trustii,  5.\ 

COVENANT. 
T^  Goon- Will. 

CUSTOM. 
T^  EzpRus  CoicrAinr,  2, 


D. 

DAMAQEa 

1.  Evidence  of  the  insolvency  of  the 
maker  of  a  note  alleged  to  have 
been  tortioualjr  converted  by  the 
defendant,  received  in  mitigation  of 
damages:  examination  of  such  ma- 
ker in  proceeding  supplemental  to 
execuUon  admissible.  wiaaOy,Beg^r. 
V.  Lowery, 118 

Vide  Action,  8. 

Contract,  6,  6,  7, 10. 
Lbttir  or  Credit,  3. 

DEBTOR  AND  CREDITOR. 
Vide  Fraud,  3. 

JUDOMKNT  CRIDIT0R8. 

DECLARATIONS  OP  A  PARTY. 
Vide  EviDKNGi,  14. 

DEED. 

1.  Where  a  conveyance^  absolute  in 
form,  was  made  to  one  to  whom 
the  equitable  owner  was  indebted. 
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without  any  agreement  that  the  deed 
should  not  operate  according  to  its 
legal  import^  there  ia  no  presump- 
tion that  the  conveyance  was  ta 
ken  as  security  merdy,  but  rathei 
that  there  was  a  sale  for  the  consi- 
deration expressed  in  the  conyey- 
anoe.    Hogariy  v.  XyncA  et  oL^ .  188 

2.  One  who  alleges  such  a  eonveyance 
to  be  a  mortgage,  has  the  burden 
of  proo^  if  the  allegation  be  de- 
nied.  id, 

DEFAULT. 
Tida  pRixviOK — AiaemMiiAof  Dcmor 

DELIVEBY. 

1.  On  sale  of  goods.  BoJbrodk  et  dL 
y.  Voseetaly 76 

f 

2.  By  common  carrier.  Biulain  y. 
Adam£  Esopren  Co., 235 

DEMAOT)  AOT)  NOTICE. 
Tldt  Sale  or  Froiobbobt  Note,  3. 

DEMAND  AND  BEFUSAL. 

1.  Although  it  be  conceded  that,  where 
property  is  in  the  possession  of  a 
judgment  debtor,  an  officer  taking 
the  same  by  the  leyy  of  an  execu- 
tion against  such  debtor  thereon, 
without  notice  that  such  debtor  is 
not  the  owner,  cannot  be  sued  as 
for  a  wrongful  taking  and  detention 
without  a  previous  demand,  it  does 
not  follow  that  the  plaintiff  in  exe- 
cution, actually  directing  such  levy 
and  takinff,  is  entitled  to  any  such 
demand,  if  the  debtor  so  in  posses- 
sion is  the  mere  agent  of  the  owner, 
and  has  no  leviable  interest  in  the 
property.  JVI  T.  Car  OU  Co,  v. 
JUehfMmd  et  dL, 213 

2.  When  property  is  wrongfully  taken 
from  the  possession  of  the  owner, 
he  may  maintain  an  action  therefor 
without  a  previous  demand.  ,.,.id. 


DEUTTBBEB. 
VStfePLiAMHOS— JianMmr 

DEPOSITION. 

L  A  party  who  has  cansed  a  deposi- 
tion to  be  taken  on  his  own  behalf 
does  not  necessarily,  by  offering  and 
reading  parts  of  it  in  evidence,  bind 
himself  to  read  it  all,  nor  make  the 
whole  of  it  evidence  offered  and  put 
in  by  himself  nor  make  answers 
whicn  are  irreleyant  or  incompetent 
admissible.     CMiathf,  Rfidr,  y.  Low^ 
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2.  In  this  respect  the  dqpoation  of  a 
party  taken  on  his  own  oehalf  stands 
on  the  same  footing  as  any  othor 
deposition.  If  the  answers  which 
the  party  taking  the  deposition  de- 
clines to  read  are  relevant  and  com- 
petent, the  other  party  may  read 
them,  or  cause  them  to  be  read,  and 
use  them  as  evidence  in  his  own  fa- 
vor.   id, 

3.  Proof  that  a  person,  who  has  been 
examined  dt  bene  em,  resides  in  an- 
oUier  State ;  that  he  has  been  seen 
there  sinoe  he  was  examined ;  and 
that  the  witness  is  informed  that  he 
is  there  at  the  time  of  the  trial,  when 
the  competency  of  the  evidence  to 
estabtish  his  absence  is  not  quee- 
tioned,  is  sufficient,  prima  faeie^  to 
entitle  the  depomtion  to  be  read. 
IkmndLetaLyr,  WahkeidL^.,,^!! 

DEVISK 
Fkie  Trust  asd  TmxBfii^  5. 

DISTRICT  COURTS. 

1.  Under  the  provisions  of  the  slatnte 
entitled  "  An  act  to  reduce  Uie  seve- 
ral acts  relatin|^  to  the  District 
Courts  in  the  dty  of  New  Ycfk 
into  one  act,"  passed  April  13, 1857, 
an  execution  against  tiie  body  of 
the  defendant  cannot  be  lairafiy 
issued,  unless  it  is  stated  in  tibie 
judgment  that  the  case  is  one  in 
which  the  defendant  is  subject  to 
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arroBt  and  imprisonment  thereon. 
ClarpmUerY,  W%(M^  Sheriff ^ ...  .'15 

2.  Where  the  Justice  rendered  judg- 
ment for  the  plaintiff  for  a  sum 
specified  as  damages  and  costs, 
without  stating  in  the  judgment  or 
in  the  docket  thereof  that  the  case 
was  one  in  which  the  defendant 
was  subject  to  arrest^  &a,  and  an 
execution  was  nevertheless  issued 
against  the  person  of  the  defend- 
ant, and  he  was  arrested,  delivered 
to  the  custody  of  the  Sneriff,  and 
he  accepted  such  custody,  making 
due  return  that  '^  the  defendant  is 
in  custody  "  and  afterwards  took  a 
bond  for  the  jail  Uberties  from  tiie 
defendant  and  sureties,  such  arrest 
and  detention  are  nevertheless  un- 
lawful ;  the  Sheriff  is  not,  as  against 
the  plaintiff,  bound  to  detain  the 
defendant ;  and  he  is  not  liable  to 
the  plaintiff  for  an  escape,  although 
such  defendant  departs  nom  the  jail 
limits. ^ 


3.  The  circumstance  that,  on  the  day 
following  the  rendering  and  entry 
of  the  judgment^  the  Justice,  on 
the  presentation  of  an  affidavit  by 
the  plaintiff,  showing  cause  of 
arrest,  &c.,  made  an  order  that  an 
execution  issue  against  the  body, 
does  not  make  the  execution  legal 
Such  an  order  is  no  part  of  the 
judgment;  and,  after  rendering 
judgment,  the  Justice  was,  in  res- 
pect to  the  question  whether  the 
defendant  was  subject  to  be  arrested 
in  that  action,  fwMius  officio^  and 
had  no  power  to  make  the  order,  id. 


4.  Under  the  statute  referred  to,  the 
decision  of  the  question,  whether 
the  defendant  was  liable  to  arrest 
and  imprisonment,  when  such 
arrest,  &c.,  was  claimed  by  the 
plaintiff,  was  part  of  the  judicial 
duty  of  the  Justice,  and  should  have 
been  included  in  the  judgment  as 
much  as  his  decision  of  the  question 
of  the  defendant's  Hability  for  the 
debt  or  damages  sued  for. id. 
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ERBOR. 

1.  The  admission  of  illegal  or  irrele* 
vant  testimony  is  error,  and  entitlel 
the  party  objecting  thereto  and 
excepting,  to  a  reversal  of  the  judg- 
ment, as  matter  of  ri^ht,  unless  the 
Court  can  say  upon  the  whole  case, 
that  the  illegal  testimony  could  not 
possibly  have  influenced  the  jury 
or  affected  the  result  Ward  et  at 
y.  WaskingUm  Ina.  Co., 229 

Vide  CHARas  to  the  Jurt. 
EviD^oE,  2,  8, 13. 

EVIOTIOK 

1.  Where  there  is  no  eviction  of  • 
lessee,  nor  any  actual  interference 
with  nis  enjoyment  of  the  demised 
premises,  and  he  continues  to  enjoy 
the  whole  premises,  he  cannot  fcle 
excused  from  the  payment  of  rent, 
merely  on  the  ^ound  that  other 
parts  of  a  building  containing  the 
demised  premises,  are  so  used  by  a 
lessee  thereof  as  to  affect  indirectly 
and  injuriously  the  business  prose- 
cuted in  the  demised  premises. 
Mortimer  v.  Bnmner  et  ol, 053 

2.  Any  interference  by  the  second 
lessee,  in  the  enjoyment  by  the  first 
lessee  of  the  premises  demised  to 
the  latter,  to  which  the  lessor  is 
not  a  party,  will  not  subject  the 
lessor  to  an  action  by  the  first  les- 
see, nor  impair  the  lessor's  right  to 
recover  the  whole  rent  agreed  to  be 
paid  by  the  first  lessee. .td. 

EVIDENCE. 

1.  Where  the  defense  to  an  aetion 
upon  a  contract  to  sell  and  deliver 
merchandise  at  a  fiiture  day  is,  that 
the  alleged  contract  was  not,  when 
made,  intended  by  either  party  to 
be  actually  performed,  but  was  in 
the  intent  and  understanding  of 
both  parties  a  gambling  contrMt  to 
be  settled  by  the  payment  of  differ- 
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i;  what  was  nid  at  the  maloDg 
thereof  by  the  parties  makiDg  it^  is 
competeot  evidence  upon  the  ques- 
tion of  the  truth  of  the  &ct8  stated 
as  a  defense,  although  such  contract 
was  negotiated  on  behalf  of  one 
party  by    a    broker.     Cauard  ▼. 

rrr      .    .  q 
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2i  In  an  action  on  a  security  given  to 
the  plaintiff  as  renewal  of  a  check, 
it  is  not  error  to  reject  evidence  that 
the  check  was  negotiated  by  the 
payee  to  the  plaintiff  as  security  for 
a  usurious  loan,  when  such  usury  is 
not  set  up  in  the  answer  and  at  a 
stage  in  the  trial  at  which  no  proof 
has  been  given  that  the  check  was 
not'  perfectly  valid  in  the  hands  of 
the  payee. 

Whether  after  proof  of  usuty  be- 
tween the  maJcer  and  the  payee, 
evidence  that  it  was  also  transferred 
to  the  plaintiff  upon  a  usurious  con- 
tract)  may  not  be  admissible  on  the 
question  whether  the  plaintiff  is  a 
tona  fidt  holder  though  such  last 
named  usury  be  not  alleged? 
Quare.    SmaUeif  r.  Doughty^ , .  .66 

8.  In  an  action  to  recover  the  value 
of  a  promissory  note,  alleged  to  have 
been  converted  to  the  defendant's 
use,  judgmenta,  against  the  maker 
and  ezecations  returned  unsatisfied 
having  been  gut  in  evidence  to 
show  that  the  note  was  of  no  value 
by  reason  of  the  insolvency  of  the 
inaker,  it  seems  to  be  admissible  for 
the  defendant  to  go  further  and 
prove  that  all  equitable  remedies  are 
exhausted  by  proceedings  against 
such  maker  supplemental  to  execu- 
tion, his  examination,  &c^  and  that 
no  j)roperty  could  be  discovered. 
Otuathff  JteoeweTf  v.  Lowery^ .  .113 

4  Proof  of  a  parol  agreement  is  not 
admissible  against  a  bona  fide  gran- 
tee, to  show  that  the  conveyance 
to  his  grantor,  though  absolute  in 
form,  was  intended  as  a  mortgage. 
ffogartyy.  Lynch  dalf 138 

ft.  The  rule  requiring  a  party  to  pro- 
duce the  best  evidence,  only  holds 


when  such  production  is  posBible; 
and  on  its  oeing  shown  that,  for 
some  reason  not  within  the  control 
of  the  party,  the  best  evidence  can- 
not be  produced,  secondary  evi- 
dence may  be  given.  N,  f,  Ocr 
Oa  Co.  V.  Rkhnhtrnd del, 213 

a  The  certificate  filed  with  the  county 
clerk  is  not  the  only  or  indispen- 
sable evidence  of  the  incorporation 
of  a  manufacturing  company. . .  .ti 

7.  In  an  action  on  a  policy  of  insur- 
ance on  goods  in  a  bnildiog  owned 
by  the  assured  which  was  destroyed 
by  fire,  the  defense  being  that  the 
pLaintiffis  had  fiwidulently  misrepre- 
sented the  amount  or  value  of  the 
goods  lost,  thus  fraudulently  over- 
stating their  claim  in  their  notioe 
and  preliminary  proo6  of  loss  served 
on  the  insurers,  the  plaintifBi  cm- 
not,  on  their  part,  give  evidence  of 
the  value  of  the  building,  altboagh 
it  has  appeared  that  the  building 
was  also  insured,  and  to  what 
amount  Such  affirmative  evidence 
on  the  part  of  the  plaiintifib  is  irre- 
levant to  the  question  what  wis 
the  amount  (x  value  of  the  goods 
lost  Ward  ei  al  y.  WaAmgion 
Ins.  Co., 229 

8.  But  if  the  plaintiflfs  have,  aesinst 
^e  objection  of  the  defendants, 
been  permitted  to  prove  the  value 
of  the  building,  it  does  not  lie  with 
the  plaintiffs  to  object  to  testimony 
offered  by  the  defendant  to  the 
same  point  to  contradict  or  rebut 
the  testimony  of  the  plaintiff'  wit- 
ness, and  a  ruling  of  the  Court  re- 
jecting testimony  so  offered,  is  erro- 
neous.   ti 

9.  The  production  of  an  lustniment 
admitted  to  be  executed  under  the 
corporate  seal  and  signed  by  the 
proper  officers,  is  prima  /ade  cti- 
dence  of  due  execution  by  the  de- 
fendants, and  raises  a  presumption 
that  it  was  executed  by  lawful  au- 
thority of  the  GorporaUon.  This  is 
as  true  of  a  Beligious  Corporation 


INDXZ. 
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as  of  any  other.    Bowm  «f  ol  r. 
Jhs  Iriah  Pretb,  Cong., 245 

10.  In  an  action  wherein  the  com- 
plaint alleges  a  purchase  by  the 
defendant  of  a  firm's  property,  on 
a  promise  to  prosecute  business 
wiUi  it  for  a  year,-  then  sell  it^  and 
apply  the  proceeds  and  the  profits 
of  such  business  to  pay  all  of  said 
firm's  creditors  equaUy,  and  that 
one  of  said  firm  at  defendant's  re- 
quest, subsequently  gave  his  indi- 
vidual notes  to  one  of  such  credi- 
tors on  a  compromise  of  his  claim 
against  ^e  firm,  and  on  the  defend- 
ant's promise  to  pay  such  notes, 
that  he  had  fiuled  to  do  so,  and  the 
maker  had  been  compelled  to  pay 
them,  (the  plaintiff  smng  as  the  as- 
signee of  such  maker,)  it  appearing 
on  the  trial  that  there  was  a  written 
aflTooment  between  the  parties  de- 
obring  the  terms  of  such  purchase, 
it  is  error  to  admit  parol  evidence 
to  establish  the  allegations,  by  prov- 
ing that  the  contract  actually  made 
was  different  firom  that  expressed 
in  the  written  agreement  volgrove 
▼.  TaOmadgt, 289 

11.  Nor  can  a  party  on  a  complaint 
containing  only  such  allegations, 
and  on  proof  of  all  the  &cts  alleged, 
except  those  of  the  making  of  said 
notes  at  defendant's  request  and  on 
his  promise  to  pay  them,  ^which 
he  lails  to  prove,)  recover,  though 
it  be  provea  that  the  profits  of  said 
business  and  the  proceeds  of  the 
property  itself,  were  sufficient  to 
pay  all  the  creditors  of  said  firm  in 
M. *. id. 


12.  To  recover  on  such  a  state  of  facts 
as  last  stated,  an  action  in  which  all 
the  (^editors  of  the  firm  are  parties 
is  necessary id. 

13.  It  is  not  error  to  reject  evidence 
offered  by  a  defendant  which  con- 
tradicts the  defendant's  admissions 


in  his  answer. 
Lnry^. 


CroAU  d  al.  v. 
312 


14.  The  declarations  of  a  defendant 
are  not  evidence  in  his  own  fiivor, 
unless  the  plaintiff  by  giving  in  cvi-' 
denoe  a  part  of  his  statements  or 
facts  rusing  some  presumption  from 
his  apparent  silence  has  made  the 
declarations  admissible  as  part  of 
the  conversation,  or  as  a  reply  to 
the  circumstances  out  of  which  such 
presumption  arises. itL 

Vide  Express  Compaitt,  1,  2. 
Former  Verdict  axd  Jom- 

MENT. 

Gamino. 

Landlord  axd  Tdiamt,  L 

Lease,  1. 

Plkadinos  —  ArmoeTj  2. 

Vendor  and  VindsR|  3,  4. 

Witness,  1,2. 


EXAMINATION  OP  WTTNES- 
SEa 

Vide  Express  Cohpaht,  2. 
WnvBSS  AND  WmnssMk 
1,3,4. 


EXGEPTIONR 

PScb  Error. 

Charge  to  tbb  Jubt. 
EviDBNOi,  2,  8^  13. 


EXECUTION. 

1.  An  execution  against  the  body  of 
the  defendant  cannot  be  issued  out 
of  the  District  Courts  of  the  city  of 
New  York,  unless  it  is  stated  in  the 
judgment  that  the  case  is  one.  in 
which  the  defendant  is  subject  to 
arrest  and  imprisonment  Oarpeniiar 
V.  WSlet,  Sharif, 25 

Vide  Agent,  2. 

Demand  and  BmmAi^  1,  2. 


EXS0X7T0RS  AND  ADMINIS- 
TRATOBS. 

Vide  Sali  bt  order  or  m  Bosao* 
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INDEX. 


EXPRESS  COMPAJSnr. 

1.  Uncontradicted  evidence,  that  an 
incorporated  Express  Company  en- 
gaged in  the  transportation  of 
goods,  had  done  business  for  years 
as  a  common  carrier  with  all  that 
called,  establishes  prima  facte  that 
such  Ck>mpany  is  a  common  carrier. 
Hadam  v.  TJie  Adams  JScpress  Com- 


pamf, 


,235 


&  "  What  18  the  usual  custom  of  Ex- 
press Companies,  in  delivering  pack- 
ages in  his  city,"  (New  York,)  ?  put 
to  the  driver  of  the  wagon  of  an 
Express  Company,  is  inadmissible 
when  not  preceded  by  proof  that 
there  is  a  custom,  and  that  he  is 
competent  to  state  what  it  is ;  when 
such  question  is  put  to  elicit  evi- 
dence that  a  delivery  of  goods,  car- 
ried for  a  person  doing  business  in 
an  upper  story  of  a  building,  may 
be  made  by  leaving  them  at  the 
foot  of  the  stairs  on  the  first  floor, 
and  notifying  him  thereof. id. 

8.  An  instruction  to  the  jury,  that 
if  the  plaintiff  personally  or  by  his 
agent  acquiesced  in  such  mode  of 
d^very,  or  gave  the  defendants  to 
understand  by  a  customary  course 
of  business  or  otherwise,  that  he 
would  consider  such  a  mode  of  de- 
posit a  delivery ;  or  if  the  plaintiff's 
agent  so  acted  as  to  induce  the  de- 
fendants to  beheve  that  he  accepted 
the  goods  at  the  place  where  they 
were  left^  the  defendants  were  not 
liable,  but  that  if  no  such  delivery 
had  been  made  or  accepted,  they 
were  liable  *  Sddy  to  be  as  favorar 
ble  for  the  defendants  upon  the  evi- 
dence^ as  the  rules  of  law  warrant- 
ed.   id. 


F. 

FIRE  INSURANCE. 
V^  PuBABniGS — Complaint. 


FORMER  VERDICT  AND  JUDG^ 
MENT. 

1.  Where  two  notes  are  given  upon 
S  single  consideration,  wd  one  has 
been  put  in  suit  and  &etB  direcdy 
in  issue,  which,  if  true,  must  affect 
both  notes  alike,  are  established  by 
verdict  and  judgment  the  verdict 
and  judgment  are  evidence  of  those 
facts  in  a  subsequent  suit  between 
the  same  parties  depending  upon 
the  character  and  validity  of  the 
oth^  note.  !Rrmdwdl  v.  Slebbku  d 
ol, 538 

2.  Hence,  when  the  maker  of  a  note 
who  had  paid  it^  sued  the  indorser 
to  recover  the  amount  as  money 
paid  for  the  use  of  the  latter,  al- 
leging that  that  note  and  another 
were  made  by  him  for  a  special  par- 
pose  by  request  of  such  indorser  to 
enable  the  latter  to  raise  money, 
and  on  his  agreement  to  pay  it  at 
maturitv,  and  on  Hie  trial,  the 
plain tifif  has  given  evidence  tending 
to  show  that  the  two  notes  were 
given  under  one  arrangement,  and 
upon  the  same  consideration,  it  is 
competent  to  give  in  evidence  a 
judgment  recoil  in  a  suit  on  sodi 
other  note,  brought  by  such  indorser 
against  such  m^er,  in  which  the 
same  allegations  were  rehedupon 
as  a  defense  and  to  prove  that  those 
allegations  were  the  only  matteis 
contested  on  the  trial,  and  that  such 
maker  had  a  verdict  thereon,  and 
judgment  in  his  favor uL 

FRAUD. 

1.  No  one  can  enforce  a  contract 
which  his  agent  has  fraudulently 
obtained,  although  he  neither  au- 
thorized nor  had  notice  of  the  fraud 
prior  to  the  execution  and  delivery 
of  the  contract  Ca89ard  v.  ESu^ 
manf 8 

2.  Where  such  agent  was  «  brdcer, 
and  induced  the  defendant  to  em- 
ploy him  as  such  to  negotiate  the 
contract^  and  made  representatioDS 


UIUJGX. 
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calculated  and  designed  to  induce 
the  defendant  to  enter  into  it,  and 
the  defendant  entered  into  it  rely- 
ing on  such  representations  and  the 
advice  of  the  broker,  believing  the 
latter  to  be  in  his  own  exclusive 
interest;  and  such  broker  was  at 
the  time  the  secret  and  fraudulent 
agent  of  the  plaintiff  to  obtain  such 
contract  from  the  defendant:  Held. 
that  no  action  could  be  maintained 
by  the  plaintiff  against  the  defend- 
ant for  a  breach  of  itw id. 

3.  Where  two  partners  dissolve,  one 
takings  all  the  stock  and  agreeing  to 
payaU  the  debts,  and  stipulating  for 
the  right  to  use  the  firm's  name  in 
continuing  the  business,  the  mere 
&cts  that  he  continued  the  busi- 
ness, using  the  same  sign,  same  bu- 
siness cards,  and  same  form  of 
bank  account^  and  drew  checks  in 
the  firm's  name,  and  employed  the 
retiring  partner  as  a  salesman  and 
.  clerk,  at  an  agreed  monthly  com- 
pensation, are  alone  insufficient  to 
warrant  the  inference  that  the 
transfer  was  made  by  the  retiring 
partner  with  intent  to  defraud  cred- 
itors, or  to  subject  the  property  to 
levy  by  an  execution  at  the  suit  of 
an  individual  creditor  of  the  retiring 
partner,  who  became  such  creditor 
subsequent  to  the  dissolution.  J3am- 
a  V.  WiOet,  Sheriff, 533 

T%20  Ybhdor  akd  Yendek. 


G. 


QAMma 

1.  Contract  of  sale,  not  to  be  per- 
formed, but  to  be  settled  by  pay- 
ment of  difference  between  the 
price  and  the  market  value.  Cas- 
aard  v.  ISnmany 8 

2.  One  who  loses  money  at  play  may 
assign  his  claim  agunst  the  winner 
of  the  money,  and  an  action  will 
lie  against  the  latter  at  the  suit 
of  such  assignee.  Hmdrickson  v. 
Beers, 639 


3.  An  assignment  of  ''  all  interest  M 
the  loser)  in  a  certain  claim  for 
$  1^666  against "  the  winner,  ia  si^- 
cient  in  form  to  transfer  it,  that^ 
being  the  true  amount  of  the  claim 
and  that  being  the  only  daim  of 
the  assignor  against  the  winner^  id, 

4  A  receipt  by  the  loser  to  the  win- 
ner of  "  seventy  dollars  in  fiill  of  all 
demands,"  does  not  preclude  proof 
that  only  $70  of  the  whole  sum  lost 
was  paid,  and  is  no  bar  to  a  suit  to 
recover  the  balance. tdL 


GOOD-WILL. 

1.  The  sale  and  assignment  of  a  lease 
of  a  bakery  with  tiie  tools,  fixtures, 
furniture,  £c.,  &c.,  together  with  the 
good-will  of  the  business  of  baking 
then  or  theretofore  carried  on  by  the 
vendor,  with  a  covenant  not  to  carry 
on  the  business  in  the  same  city 
himself,  does  not  confer  on  the  pur- 
chaser the  ri^ht  to  use  the  name  of 
the  vendor  m  the  conduct  of  the 
business  at  the  same  place,  nor  to 
designate  or  describe  the  bakery 
(by  signs  placed  thereon  or  other- 
wise,) by  the  name  of  such  vendor* 
rMoNCBiFi,  J.  dissented.)  Bbwe  r. 
Searing^ ^Z54 

2.  If  it  be  conceded  that,  by  removing 
from  the  place  and  delivering  ]^- 
session  leaving  his  name  conspicu- 
ously placed  on  the  building  describ- 
ing the  bakery  as  his,  and  after- 
wards seeing  and  knowing  that  the 
vendee  has  put  up  the  name  in 
other  places,  and  uses  it  on  cards^ 
bread  tickets,  &c.,  and  acqniesdng 
therein  for  several  years  while  him- 
self engaged  in  other  business,  he 
practiculy  confers  a  license  to  tise 
such  name,  or  even  if  he  does  after 
the  sale  give  express  parol  permis* 
sion,  stiU  the  vendor  may  revoke 
such  license  whenever  he  sees  fit 
And  such  license  will  not  pass  to  an 
assignee  of  his  vendee  under  the 
desi^iation  of  good-will,  so  as  to 
be  irrevocable.  (MoNCRiEr,  J.,  dis- 
sented.)  Tti, 


no 


i2n>iz. 


8.  When  hy  penniaaion  of  such  ven- 
dee, the  vendor  reeumes  the  busi- 
ness of  baking  in  another  part  of 
the  city,  he  may  maintain  an  action 
to  restrain  such  use  of  his  name, 
and  an  injunction  will  be  decreed. 
(KoxoBBf,  J.,  dissented.) id. 


manwAYa 

Hell  NiOUOINOE. 

Niw  YoBK,  Onr  or. 


INDOBSEBIENT  AND  INDOBSSR 

VkkBius  or  Exgbjlxob,  1. 
Nonci  or  PRonsr. 
Pbokissost  Nons,  1, 11, 14. 
Sale  or  Pbokibbobt  Non. 


INJUNCTION. 

!•  It  is  no  defense  to  a  bill  filed  to 
compel  the  specific  perfonnanoe  of 
an  agreement,  that  in  a  suit  in 
another  Court  to  which  the  plain- 
tiff is  not  a  party,  such  defendant 
has  been  restrained  by  injunction 
(at  the  suit  of  a  third  party,)  firom 
performing  such  agreement  Bowm 
doLY,  Irish  Pretbtfterian  Oongre- 
fotUm, 245 

%  An  injunction  will  be  issued  to  re- 
strain the  purchaser  of  a  bakery 
from  using  tae  name  of  the  vendor, 
(the  former  proprietor,)  on  the  sigps, 
and  otherwisCjin  a  mannerindicating 
that  the  business  is  still  carried  on  at 
that  place  by  sudi  vendor ;  notwith- 
stanoing  the  sale  included  whatever 
passed  under  the  term  "  good-wilL" 
MowY.  SiOTwgf 354 


INSUBANGE. 

1.  £to  LnuBAirci. 
VHt  PuBADnroB —  CbrnpZoiiit 

2.  MABsn  LnDBAva. 

L  Where  a  ship,  soon  after  nuling  on 
her  voyage,  becomes  so  leakj  or 
disabled  as  to  be  incapable  of  pro- 
ceeding upon  it,  and  tois  cannot  be 
ascrib^  to  any  violent  stonn  or  ex- 
traordinary peril  of  the  seae,  the  &ir 
and  natural  presumption  is  that  it 
arose  fix)m  causes  ezistiDg  at  the 
time  she  sailed,  and  that  she  was 
then  unseawortny.  Wrighi  dcky. 
The  OrietU  MtUual  Inturanet  Com- 
pony, 269 

2.  A  verdict  in  favor  of  the  assored, 
found  upon  evidence  raising  tliis 
presumption  of  unseawortfiness, 
will  be  set  aade  as  contrary  to  the 
evidence. H 

mSURANCB  COMPANY. 

Vide  Prohissort  Nona,  1, 4, 7, 8^  ^ 
11,  14. 

RiGXrVEB. 

SxTorr. 

ISSUE. 
VSde  Plbadihqi  — lasmi 


J. 


JOINDER  OP  CAUSES  OF  AC- 
TION. 

1.  The  objection  that  a  canse  of  action 
against  a  surviving  pardier  is  erro- 
neously joined  with  one  against  the 
administrator  of  the  deceased  part- 
ner, for  the  same  debt^  must  be 
raised  by  demurrer.  The  objection 
is  waived  by  answering  the  cozo* 
plaint    Wrighiv.8k)rr9dal,.eOO 


IVPIX* 
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JOINT  DSBTOBa 

Vide  JmraicEHT  of  Goxtrt  or  Sibtkb 
State. 


JUDGE'S  CHARaX. 
Vkk  Chaboi  to  tbx  Jubt. 

JUDGMENT. 

Vide  FoRMSB  Ykbdiot  ikd  Judomemt. 
Judombmt  or  Coubt  or  Sism 
State. 

JUDGMENT  CREDITORS. 

1.  The  creditors  of  an  insolyent  firm 
may  impeach  an  assignment  in  trust, 
for  the  payment  of  debts,  contain- 
ing preferences,  made  by  some  of 
tiie  partners  without  the  assent  of 
.  the  others.  PeHee  ▼.  Orser,  Sher- 
iff'.   1^ 

JUDGMENT   OP  COURT    OF  A 
SISTER  STATK 

1.  Thejudgmentof  a  Court  in  another 
State  of  the  United  States  has  no 
ol^er  or  greater  force  or  e£Eect  in 
this  State,  than  it  has  in  the  State 
where  itVas  rendered.  Beed  d  ail, 
V.  Qirty, 567 

2.  The  statutes  of  Missouri  provide 
that  "all  contracts  which,  by  the 
common  law,  are  joints  shall  be  con- 
strued as  joint  and  several ;"  and, 
"in  all  cases  of  joint  assumptions 
of  copartners^  or  others,  suits  may 
be  brought  and  prosecuted  against 
any  one  or  more  of  those  who  are 
so  liable :"  Edd^  in  an  action  brou^t 
in  this  State  against  B.,  G..  and  D., 
to  recover  money  paid  bv  tne  plain- 
tifb  in  this  State  upon  bills  drawn 
by  B.,  G.,  and  D.,  as  copartners, 
and  accepted  here  by  the  plaintif& 
without  mnds  for  the  accommoda- 
tion of  such  drawers,  that  a  judg- 
ment for  tiie  same  cause  of  action, 
recovered  against  B.  in  Missouri,  is 
no  merger  of  the  original  cause  of 
action  as  against  G.  and  D.,  and 


does  not  diaoharga  the  latter  there- 
from.   id, 

3.  Hddf  also,  that^  in  such  case-*tho 
plaintifis  having  accepted  from  B. 
nis  bond,  under  seal,  in  compro- 
mise of  such  judgment)  conditioned 
for  the  payment  of  the  amount 
agreed  upon,  by  installments  of 
$500  each,  for  which  B.  eave  his 
notes  at  one,  two,  three,  four  and 
five  years  respectively,  with  a  fur- 
ther provision  that^  although  satis- 
faction of  the  judgment  was  then 
entered  of  record,  such  satisfaction 
thereof  should  not  be  deemed  pay- 
ment of  the  debt  unless  such  notes 
should  be  paid  at  maturity,  and  in 
default  of  such  payments  the  amount 
paid  should  be  credited  and  t^e 
whole  residue  of  the  amount  of 
such  judgment  should  remain  due 
and  the  debt  evidenced  by  the 
judgment  should  remain  in  fuu  force 
un^  all  the  five  notes  are  paid— 
these  facts  are  no  defense  to  an  ac- 
tion in  this  State  against  G.  and  D. 
upon  the  original  cause  of  action, 
although  no  de&ult  has  been  made 
byR  m  the  payment  of  his  said 
notes. fdL 

4  These  propositions  are  deemed  the 
necessary  result  of  the  deoiaion  ia 
Suydom  v.  Barber,  (18  N.  Y.  R., 
46a) •& 

JURISDICTION. 


Vide  Sale  or  Laud  bt  obdeb  or 

BOOATB,  1,  2. 
SUPBBIOB  COUBT. 

JUSTICE'S  COURT. 
Vide  Ihaasax  Coubx& 


LANDLORD  AND  TENANT. 

1.  Where  the  defendant^  J.  D.  Col- 
Hns,  by  his  written  agreement  With 
the  piainti£;  H.  Steffens,  '^agrees 
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that  Heniy  Steffem^  the  present 
lessee  and  occupant  of  the  fint  floor 
of  house,  No.  166  Maiden  lane,*  * 
may  continue  to  use  and  occupy  the 
said  premises,"  for  a  time  and  on 
conditions  therein  specifled,  and  the 
plaintiff  sues  the  defendant  for  sub- 
sequently erecting  a  partition  across 
a  part  of  said  firet  floor,  so  as  to 
enclose  a  passage-way  leading  fix>m 
one  of  two  front  doors  on  said  first 
floor  to  upper  stories  of  said  build- 
ing, it  is  competent  for  the  defend- 
ant to  prove  tnat  the  said  agreement 
was  given  to  the  plaintiff  at  the 
request  of  one  Atherden,  who  had 
theretofore  occupied  the  premises 
under  a  lease  from  the  defendant 
then  unexpired;  and  that  when 
Atherden  took  possession,  the  par- 
tition was  up,  and  he  having  ttucen 
down  the  partition,  was  bound  and 
had  agreed  to  restore  the  same 
whenever  the  defendant  should  re- 
quest it  That  Atherden  sold  out 
to  the  plaintiff,  and  it  was  part  of 
the  terms  of  sale  that  the  plaintiff 
should  perform  Atherden's  agree- 
ment in  respect  to  the  partition. 
St^ens  V.  CoUinSj    223 

2.  It  appearin|;  and  being  conceded 
that  tne  plamtiff  had  no  right  of 
passage  over  the  first  floor  to  the 
upper  stories,  and  that  the  defend- 
ant had;  and,  therefore,  that  the 
plaintiff  had  no  right  to  the  exclusive 
occupation  of  every  part  of  the  first 
floor;  such  evidence  is  competent 

'  to  prove  of  what  precise  part  of  the 
first  floor  the  plaintiff  was  lessee, 
and  was  to  have  the  continued  pos- 
session,  within  the   meaning  and 

•  intent  of  the  parties  at  Uie  time  of 
executing  the  said  agreement . .  id, 

3.  Where  the  owner  of  a  store  rents 
all  of  it  above  the  first  story  and 
basement^  without  any  covenant  in 
the  lease,  except  the  usual  one  for 
qqJLet  enjoyment,  and  subsequently 
leases  the  first  story  and  basement 
for  a  business  commonly  prosecuted 
in  that  part  of  buildings  used  as 
stores,  he  does  not  thereby  impair 
hit  daim  against  the  first  lessee  for 


the  stipulated  rent^  althoagfa 
bosineflB  may  be  indirectly  preja- 
diced  by  the  business  of  the  second 
lessee.  Mortimer  v.  Bnmner  ei 
oL, 653 

YidelsusK, 

LAGHEa 
Vidt  PvLkfrncK — LoAm, 

LEASE. 

1.  A  parol  lease  of  lands  for  a  term 
exceeding  one  year  is  not  valid,  nor 
can  a  term  exceeding  one  year  be 
surrendered  by  parol  But  a  parol 
agreement,  upon  sufficient  conside- 
ration, duly  performed  on  the  part 
of  the  tenant  or  his  surety,  for  the 
surrender  of  the  last  year  of  the 
term  is  valid,  and  evidence  of  such 
an  agreement  is  admisable  as  a  de- 
fense in  an  action  brought  to  reco- 
ver upon  the  lease  for  the  rent  of 
the  said  last  year  of  the  term,  when 
it  appears  that  the  tenant  did  not 
occupy  during  such  last  year.  Al- 
len V.  DeoUn, 1 

2.  The  equitable  assignee  of  a  lease, 
who,  as  such,  enters  into  poesessiony 
and  occupies  the  demised  premises, 
is  liable  mr  the  rent  accruing  daring 
such  occupancy.  Astor  v.  Zeni,  612 

3.  Where  such  equitable  asognee, 
while  occupying  the  demised  pre- 
mises, makes  an  assignment  of  all 
his  property  in  trust  for  the  benefit 
of  ms  creditors,  and  last  said  as- 
signee enters  under  said  assignment 
upon  the  demised  premises  and  oc- 
cupies them  as  assignee  until  com- 
pelled to  surrender  possession  by 


proceedings  instituted  to  dispoesess 
him,  he  is  liable  for  the  rent  oecom- 
ing  due  during  such  possession  and 
occupancy. idL 

Vide  LAifDLOBD  akd  Tshaxt. 

LETTER  OF  CBBDIT. 

1.  A  letter  of  credit  issued  by  the 
pi^tintiflBi  authorizing  the  defendant 
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during  a  period  therein  specified,  to 
draw,  or  direct  the  drawing  of  Bills 
of  Exchange  for  his  account,  to  a 
limit  mentioned,  and  agreeing  with 
the  drawers^  indorsers  and  all  bona 
fide  holders  of  such  bills  that  such 
bills  shall  be  honored  on  presentation 
at  the  counting-house  of  plaintiffs' 
correspondents  in  London, — ^and  a 
counter  agreement  by  the  defendant^ 
to  provide,  by  payment  to  the  plain- 
tiffii  in  New  York,  one  month  pre- 
Tious  to  tiie  maturity  of  the  bills 
drawn,  sufficient  funds  to  meet  the 
payment  thereof  in  London,  are 
together,  as  between  theplamti£& 
and  the  defendant,  mutual  and  de- 
pendent agreements,  and  on  the 
breach  by  one  party,  the  other  is 
at  liberty  to  decline  further  per^ 
formance.  Duncan  d  oIy.  Eager- 
Ion, 36 

2.  Hence  in  such  case,  where  the  de- 
fendant neglected  to  provide  funds 
on  the  28th  of  May,  1857,  to  meet 
a  bill  drawn  under  the  letter  of  cre- 
dit, and  due  in  London,  June  28th, 
1857,  (by  reason  whereof  after  as 
great  a  delay  as  was  prudent,  the 
plainti£b  were  compelled  to  remit 
their  own  ftmds  on  the  9th  of  June 
to  meet  such  bill,)  the  plaintiff  had 
a  right  to  revoke  the  said  letter  of 
cre£t^  and  refuse  its  fiirther  conti- 
nuance.   id, 

3.  Although  in  such  case  the  plain- 
tiffs gave  to  the  defendant  no  no- 
tice of  such  revocation,  and  he,  on 
the  17th  day  of  June,  paid  to  them, 
in  New  York,  the  amount  of  the 
said  bill  due  in  London,  and  after- 
wards, on  ^e  2d  of  July,  in  igno- 
rance of  such  revocation,  made  a 
purchase  of  whiskey  by  letter,  ad- 
dressed to  Dublin,  and  directed  the 
vendors  to  draw  for  the  price  on 
London,  in  conformity  to  the  credit 
before  mentioned,  but  by  reason  of 
the  said  revocation  their  drafts  were 
refused  due  honor,  and  such  ven- 
dors thereupon  ref\ised  to  ship  the 
whiskey:  ^e^  that  the  plaintiff 
were  not  liable  to  the  defendant  for 
any  damages,  either  arising  from  a 


loss  of  the  purchase,  or  the  difference 
between  the  cost  of  the  whiskey 
and  its  value  in  New  York,  when 
it  would  (if  shipped)  have  arrived. 
That  the  pUuntiuB  had  a  right  to 
revoke  the  credit,  and  were  not  lia- 
ble to  the  defendant  for  any  damage, 
general  or  special,  he  may  have 
sustained  in  consequence  of  such 
revocation id, 

LICENSE. 
Fide  Qoon-WiLi;^  2,  3. 

LIEN. 

1.  A  person  not  engaged  in  the  busi- 
ness of  warehousing  or  storage,  who 
permits  another  to  deposit  a  chattel 
m  an  unoccupied  room  of  his  premi- 
ses, does  not  thereby  acquire  any 
hen  on  such  chattel  n>r  the  value  of 
the  storage  thereof  AU  ei  aL  y, 
Wadenberg, 176 

Vide  Attobn£Y  and  Client. 
Tbust  and  Trustee. 

LIMITED  PARTNEESHIP. 
Vide  CoNVSBSiON,  1. 


M. 

MAITQFACTURING  CORPOKA- 
TION. 

1.  Where  a  stock  subscription,  on  the 
organizing  of  a  manufacturing  cor- 

E oration  under  chapter  40  of  the 
aws  of  1848,  is  made  by  and  in  the 
name  of  J.,  but  at  the  request  of 
and  for  the  benefit  of  W.;  and 
where,  after  all  the  stock  had  been 
subscribed  for,  the  trustees  appor- 
tioned the  stock  according  to  the 
several  subscriptions,  and  appor- 
tioned ten  shares  to  J.  for  W. ;  and 
W.  subsequently  paid  the  Corpora- 
tion for  such  stock  in  monthly  in- 
stallments of  ten  per  cent;  and  the 
Corporation,  on  such  installments 
being  paid,  issued  to  W.  a  certifioate 
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of  his  ownership  of  said  ten  shares ; 
and  such  facta  appear  on  the  records 
of  the  prooeedings  of  said  Corpora- 
tion; W.  is  liahle  to  creditors  of  said 
Corporation  as  a  stockholder  in  said 
Corporation,  according  to  the  pro- 
visions of  said  statute,  for  debts  con- 
tracted after  such  apportionment  of 
stock  was  made,  though  contracted 
before  such  certificate  was  issued. 

Burr  Y.  Wilcox,  Etx, 198 

Burr  y.  Peahe, «dL 

2.  The  statute  of  New  York,  autho- 
rizing the  formation  of  manufac- 
turing corporations  by  the  signing 
and  ming  a  certificate  in  the  office 
-of  the  (3erk  of  the  county  and  a 
duplicate  in  the  office  of  the  Secre- 
tary of  State,  provides  that  ''  the 
copy  of  an^  certificate  of  incorpora- 
tion filed  m  pursuance  of  the  act^ 
certified  by  the  County  Clerk  or  his 
deputy  to  be  a  true  copy  and  of 
the  whole  of  such  certificate,  shall 
be  received  in  all  Courts  and  places 
as  presumptive  legal  evidence  of  the 
facts  therem  stated  ;'*  but  this  pro- 
vision does  not  necessarily  exclude 
every  other  mode  of  proving  the 
fact  of  incorporation.  If.  T.  Oar 
Oa  Go.  V.  Rkhmafidetalf 213 

8w  When  it  is  proved  that  no  certifi- 
cate can  be  found  in  the  office  of 
the  County  Clerk,  so  as  to  show 
that^  if  filed,  it  has  since  been  lost 
or  mislaid,  so  that  the  original  can- 
not be  found  nor  a  copy  be  certified 
by  the  Clerk,  it  is  competent  to  show 
by  other  evidence  that  in  truth  a 
copy  was  filed,  and  to  produce  in 
evidence  a  sworn  copy  of  the  ori- 
ffinaL  The  parties  are  not  to  be 
deprived  of  tne  benefits  of  their  in- 
oorporation,  or  of  the  right  to  prove 
it^  by  the  carelessness  or  misfortune 
of  the  Clerk. ti 

4.  A  copy  of  the  duplicate  on  file  in 
the  office  of  the  Secretary  of  State, 
duly  authenticated,  is  competent 
evidence  of  the  contents  of  the  cer- 
tificate, and,  on  proof  that  a  like 
oertifioate  was  filed  with  the  Goonty 


Gerk,  then,  of  tha  flMst  of  ioeorpo- 
ratioa «1 


MERQEK 

Vide  Bond. 

judomkht  of  ooust  ot  bosb 
Statb. 

MinaATION  OF  DAlCAGSa 
Vide  PRiLcnci  —  Writ  of  Inquiry. 

MONEY  LOST  AT  PLAY. 
YideOrAMiKf^ 

MOBTaAGE  OF  CHATTEI& 

1.  The  omission  to  refile  a  copy  of  a 
chattel  mortgage  does  not  (Laws  of 
1833,  p.  403,  §  3,)  affect  its  validity 
as  agamst  a  subsequent  mortngee 
with  notice.  Thampwon  v.  VbnFeeft- 
imttoL, 373 

2.  Where  a  firm  of  three  persons  unite 
in  a  chattel  mortgage  to  secure  pay- 
ment of  the  purchase-money  agreed 
to  be  paid  for  the  mortgaged  pro- 
perty, and,  subsequently,  two  of^the 
firm  sell  to  tiie  other,  (N.  E,)  the 
property,  and  he  agrees  to  pay  the 
mortgage  debt,  and,  being  such 
owner,  he  mortgages  the  property 
to  a  third  person,  (P.  P.  S.,)  and  af- 
ter that,  and  after  the  first  mortgage 
is  past  due,  it  is  sold  on  executicms 
against  the  members  of  said  firm, 
but  subject  to  the  first  mortgage, 
and  on  such  sale  it  is  bought  nomi- 
nally, by  one  J.  V.  V.,  but,  in  fa^ 
for  said  N.  E.,  and  to  defraud  his 
creditors,  and  thereupon  said  J.  Y. 
Y.  pays  the  balance  due  on  the 
first  mortnge  with  moneys  belong- 
ing to  N.  E.,  and  furnished  for  that 
purpose,  and  takes  an  assignment 
of  Uie  first  mortgage  to  him«el^  the 
assignment  in  his  hands  is  invalid, 
and  his  assignee  of  it,  under  an 
assignment,  made  twelve  days  sab- 
sequeutly,  to  secure  a  present  ad- 
vance and  a  pre-existing  debt,  will 
acquire  no  title  as  agamst  the  said 
mortgage  of  P.  P.  &.,  nor  at  against 


716 


penmiB  snbtequentlj  aoqoiring  ybt 
ud  specific  liens  on  the  property 
— (Hoffman,  J.,  dissented,  and,  on 
the  hcts  of  ^e  case,  held  that  J.  Y. 
y.'s  said  assignee  was  entitled  to 
priority  over  P.  P.  S.,  and  also  oyer 
the  subsequent  mortgagees  of  J. 
V.V.) 7! id. 

8.  A  chattel  mortgage,  after  the  expi- 
ration of  a  year  from  the  filing 
thereof  ceases  to  be  yalid  as  against 
an  execution  creditor  of  the  mort- 
gagor leyying  upon  the  property 
within  the  year,  unless  such  a  copy 
and  statement  as  the  statute  pre- 
scribes be  filed  within  thirty  days 
next  preceding  the  expiration  of 
such  year. id 

4  Eddy  by  Hoffman,  J.,  that  it  is  es- 
sential that  the  creditors  should 
have  been  creditors  when  the  mort- 
gage was  executed,  or  while  the 
mortgagor  had  possession  and  con- 
trol, to  enable  them  to  avoid  it  for 
an  omission  to  refile  it  within  the 
year. id. 

B,  Where  personal  property,  while 
under  levy  by  an  execution  against 
both  the  actual  owner  and  a  person 
having  the  paper  title,  is  mortga^d 
by  the  latter  to  a  person  knowmg 
of  the  levy,  to  secure  an  antecedent 
debt^  such  mortgagee  acquires  no 
title  as  against  sucn  execution  cre- 
ditor. Such  mortg^agee  is  not  one 
in  "  good  faith,**  within  the  mean- 
ing of  3  Revised  Statutes.  (5th  ed., 
p.223,§ll.) id, 

6.  The  omission  to  refile  a  chattel 
mortgage,  pursuant  to  section  3  of 
Laws  of  1833,  (p.  403,)  does  not 
render  it  invalid  as  against  purcha- 
sers or  mortgagees  intermediate  the 
original  filing  and  the  time  pre- 
8crii>ed  for  refiling  it H 

7.  A  chattel  mortgagee,  taking  the 
mortgage  to  secure  a  usurious 
debt,  is  not  a  mortgagee  "  in  good 
fidth,'*  within  the  meaning  of  the 
atatute. id. 


MUTUAL  IN8URANGE  OOM- 
PANT. 

Vide  Promibsort  Noraai  1,  4  7,  &  9. 
11, 14. 

RiOEIVIB. 
SlT-OFF. 


N. 

NEGLiaENGE. 

1.  While  the  Corporation  of  the  dij 
of  New  York  were  engaged  (by  a 
contractor  employed  for  that  pur- 
pose) in  regulating  and  grading  one 
of  the  avenues  in  the  upper  part  of 
the  island  already  in  use  as  a  high- 
way, and  had  erected  across  a 
valley  a  narrow  embankment  to 
sustain  the  Groton  water-pipes  in 
the  center  of  the  avenue,  and 
thereby  reduced  the  carriageway 
to  the  width  of  a  few  feet,  a  foot- 
passenger,  instead  of  keeping  in 
the  carriageway,  attempted  to  pass 
along  the  narrow  embankment,  and 
fell  and  was  so  injured  that  he  died  : 
ffeldf  that  the  Corporation  were  not 
responsible  for  the  injury.  CarohUf 
AdmirMraior^  dsc^  v.  TTie  Mayor, 
(fee,  of  New  York, 16 

2.  The  fact  that  other  persons  used 
the  top  of  this  embankment  as  a 
foot-path  does  not  affect  the  ques- 
tion, when  it  appears  it  was  not 
erected  for  that  purpose  nor  in- 
tended to  be  used  as  a  foot-path 
and  was  dangerous,  and  the  car- 
riageway could  be  used  with  but 
slignt  inconvenience. id, 

NEW  TRIAL. 

1.  Where  the  plwntiff  was  induced 
to  purchase  a  promissory  note  from 
the  payee  by  the  representations 
of  the  latter,  that  the  note  was  a 
business  note  ^ven  by  the  maker, 
upon  full  consideration;  and  upon 
suit  being  brought^  the  maker,  in 
order  to  insist  that  the  transfer  to 
the  plaintiff  was  usuxiou^  attempts 
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to  proTO  that  the  note  was  made 
by  nim  without  oonsideratLon,  for 
the  accommodation  of  the  payee, 
he  should  be  held  to  clear  and  dis- 
tinct proof;  and  a  finding  of  a 
Referee,  upon  that  point,  for  the 
plaintiff  will  not  be  set  aside  unless 
▼err  clearly  against  evidence.  Smith 
V.  Paion, 145 

2.  To  warrant  the  reyersal  of  a  judg- 
ment on  the  decision  of  a  Beferee, 
the  weight  of  the  evidence  must  be 
clearly  against  his  finding.  When 
the  testimony  is  greatly  conflicting, 
it  would  not  be  enough  that  the 
Court  were  of  opinion  that  they 
should  have  come  to  a  different 
conclusion  upon  the  facts.  New 
York  Car  OH  Company  v.  Rich' 
mond  etalj 213 

Vide  Practice  — Amendmeni^  2,  3. 
Referee  and  Reference,  3. 
Witness  and  Witnesses,  3. 

NEW  YORK,  CITY  OF. 

L  When  making  lawfiil  improvements 
in  the  streets  and  avenues,  the  Cor- 
poration of  New  York  is  not  re- 
sponsible for  injuries  received  by  a 
traveler  through  his  own  heedless 
neglect  or  want  of  ordinary  care. 
Carohu,  Admmistraiory  v.  The 
Mayor  J  Sc, 15 

Z  When,  in  accordance  with  the  pro- 
visions of  the  charter  of  the  city  of 
New  YorliL  the  Street  Commis- 
sioner, as  the  head  of  one  of  the 
departments,  has  issued  and  pub- 
lished a  notice  containing  specifica- 
tions of  work  to  be  done  for  the 
Corporation,  directed  to  be  done  bv 
ordinance  of  the  Common  Council, 
and  inviting  proposals  or  bids  there- 
for from  contractors,  and  the  pro- 
posid  of  the  lowest  bidder  is  accepted 
and  the  contract  awarded  to  him, 
and  such  notice,  specifications,  offer 
and  award  are  by  the  Common 
Council  duly  approved  and  con- 
firmed, the  Street  Commissioner 
has  no  power  to  bind  the  city  by 
executing  a  contract  with  the  bid- 


der, differing  in  any  material  p^ 
ticulars  fix>m  the  specifications,  in 
reference  to  which  the  offer  or  bid, 
and  the  award  and  oonfiimatioa 
were  made,  and  such  a  contract  is 
void  as  against  the  city.  Bonesteei 
V.  The  Mayor,  <fec, 550 

3.  Where  the  contract  which  is  exe- 
cuted, in  general  tenns  binds  the 
bidder  to  perform  the  work  accord- 
ing to  the  specificatioDs,  the  work 
wUl  be  deemed  done  under  the 
contract)  unless  other  terms  <^  the 
contract  are  clearly  inconsistent 
with  such  specificatioDSb id. 

4  If  the  contract  which  is  so  executed 
be  void  for  such  inconsistency  and 
want  of  authority  to  depart  from 
the  specifications,  the  bidder  will 
neveitheless  be  bound  to  perform 
the  work  according  to  his  offer  and 
the  specifications  in  reference  to 
which  it  is  made;  the  notice  in- 
viting offers,  the  bidder's  offer,  the 
award,  and  the  i^proval  and  con- 
firmation thereof  in  such  case,  con- 
stitute the  actual  contract  between 
the  parties. uL 

Vide  District  Courts. 

NOTICE. 
Vide  Contract,  3. 

NOTICE  OF  PROTEST. 

1.  A  nodce  directed  to  the  indoiser 
of  a  note,  dated  the  day  the  note 
matures,  which  states  the  name  of 
the  maker,  its  amount,  and  that  such 
note,  "  indorsed  by  you,  is  protested 
for  non-payment,  and  that  the  hold- 
ers look  to  you  for  payment,"  is  suf- 
ficient in  form.  Davenport  v.  OH- 
hert, 179 

2.  Although  such  indorser,  at  the  time 
of  receiving  such  notice,  was  alaa 
indorser  of  another  note  in  all  res- 
pects like  it,  except  that  the  latter 
note  matured  three  months  eariier, 
he  cannot  avoid  liability  on  account 
of  the  general  terms  of  such  notice^ 
if  it  be  found  as  a  &cty  upon  oompe- 
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lent  and  saffident  eyidence,  that 
when  he  received  the  notice  he  had 
actual  knowledge  that  it  related  to 
the  note  in  question, id. 


P. 


PARTIES. 

Vide  EnDENOE,  12. 
Part  OmrsaBj  1. 
Trust  and  Trustxb,  5,  6. 

PARTNEES  AND  PARTIOTR- 
SHIP. 

1.  Where  a  copartnership  consists  of 
four  members,  two  of  whom  are 
absent  from  tne  State  on  business 
of  the  firm,  the  other  two  partners 
cannot^  without  the  assent  of  the 
others,  make  a  valid  assignment  of 
all  the  copartnership  property  in 
trust)  for  the  payment  of  the  credi- 
tors, giving  preference  to  some  over 
others.  PtUee  v.  Oner,  Sheriff,  123 

2.  An  assignment  so  executed,  and 
not  ratified  but  dissented  from  by 
the  absent  partners,  is  void  as 
against  the  creditors  of  the  firm, 
and  the  assigned  property  may  be 
levied  upon  and  taken  b^  the  Sher- 
ifif  under  an  execution  issued  on  a 
judgment  against  the  firm. ' id» 

3.  The  Sherifi^  when  sued  by  the 
assignee,  may  justify  his  takmg  by 
proof  of  such  judgment  and  execu- 
tion, and  such  an  assignment  will 
be  held  void  as  to  him ,id, 

4.  The  insolvency  of  the  firm,  when 
the  assignment  is  made,  will  not 
authorize  two  of  the  parties  to 
make  the  assignment id. 

5.  When  the  assignee,' in  such  case,  is 
one  of  the  preferred  creditors,  he 
cannot,  for  that  reason,  retain  the 
assigned  property  or  any  part  of  it 
to  apply  it  to  his  own  debt  He 
cannot  claim  that  the  assignment 
is,  as  to  him,  an  application  of  the 


firm's  property  to  the  pa3rment  of 
his  particular  debt,  which  any,  even 
one,  of  the  partners  might  make.  idL 

Vide  GoNszoBTEB. 

Evidence,  10,  11. 

Fraud,  3. 

Joinder  of  Causes  of  Action. 

Judgment  of  Court  of  Sibkr 

State. 
Trust  and  Trustee,  1,  2, 

PART  OWNERS. 

1.  Where  one  part  owner  of  a  vessel 
brings  suit  as  such,  to  recover  his 
aliquot  share  of  the  net  earnings  of 
the  vessel  on  a  voyage,  the  objection 
that  all  the  owners  are  not  made 
parties,  must  be  taken  by  demur- 
rer, when  the  defect  appears  on  the 
face  of  the  complaint  JDonneU  et 
al.  V.  Wahh  etdi, 621 

2.  A  master  of  a  vessel  although  part 
owner,  has  no  power  to  settle  a 
claim  arising  before  he  became  mas- 
ter, and  allow  the  ship's  husband  to 
retain  the  adjusted  amount  fi^m  the 
proceeds  of  a  voyage  performed  af- 
ter persons  had  become  part  owners 
who  were  not  such  while  the  ac- 
count thus  adjusted  was  accruing. 
Such  settlement  cannot  afifect  the 
incoming  part  owners,  espedally 
when  made  with  a  knowledge  of 
their  rights,  and  after  they  hcd  de- 
manded payment  of  their  aliquot 
share tdL 

3.  Where  one  part  owner  of  a  ship 
furnishes  supplies  for  it,  he  does  not 
thereby  acqmre  a  lien  upon  it^  which 
can  be  enforced  by  proceedings  un- 
der 2  Revised  Statutes,  493,  section 
1.  AildMetdLN.^an*oneial.,Q^ 

4.  If  in  such  a  case  an  attachment  be 
issued,  and  other  part  owners  exe- 
cute a  bond  with  sureties,  as  pre- 
scribed by  that  statute,  and  there- 
upon procure  the  ship  to  be  dis- 
charged, no  action  will  lie  on  the 
bond  at  the  suit  of  the  part  owner 
who  attached. «d 


718 


IHDXZ. 


PAETY  WALL. 

L  Where  two  adjoining  dwelline 
houses  are  supported  oy  a  waU 
standing  partly  on  the  soil  of  each 
owner,  which  was  erected  as  a  party 
wall,  and  has  been  used  as  such  over 
twenty  years,  and  one  of  such  own- 
ers without  the  consent  of  the  other 
removes  it  while  in  a  sound  condi- 
tion and  suitable  and  sufficient  for 
the  purpose  for  which  it  was  erected, 
and  erects  a  store  on  liis  lot  and  a 
new  party  wall,  he  is  Uable  to  the 
owner  of  the  acyoinine  lot  fbr  any 
loss  of  rent  caused,  ana  the  expense 
of  all  repairs  made  necessary  by 
the  removal  of  the  old  and  the  erec- 
tion of  the  new  party  wall  PoUer. 
Adminutrator,  v.  White, 644 

PAYMENT. 

Vide  AoxMT,  5,  6. 

pROMissoRT  Notes,  3,  13. 

PILOTS  AND  PILOTAaB. 

L  The  power  to  regulate  pilotage  is 
included  in  the  power  to  regulate 
commerce  conferred  upon  Congress 
by  the  Constitution  of  the  United 
Stotes.     Oiico  v.  Roherts, 494 

%  The  Act  of  Congress  of  August 
SOtfa,  1852,  providmg  for  the  licens- 
ing of  Engineers  and  Pilots  of 
steamers  carrying  passengerS)  by 
inspectors  appointed  under  that  act 
ana  making  it  unlawful  for  any  per- 
son to  employ,  or  any  person  to 
serve  as  Engineer  or  Pilot  on  such 
vessel  who  is  not  so  licensed,  ap- 
plies as  well  to  a  port  Pilot^  or  the 
Pilot  who  is  to  bring  the  steamer 
into  port,  as  to  the  Engineer  and 
Pilot  who  may  conduct  the  steamer 
on  her  voyage. id. 

3.  Accordingly,  where  the  master  or 
owners  of  a  steamship,  bound  from 
a  foreign  place  to  the  port  of  New 
York,  refused  to  receive  on  board 
or  accept  the  services  of  a  Pilot  of 
that  port  not  Ucensed  under  the 
asid  act  of  Congress^  they  are  justi- 


fied and  are  not  liable  to  such  Pilot 
for  pilotage  or  any  compensation^ 
notwithstanding  such  Pilot  was  li- 
censed by  the  JBoard  of  Commis- 
sioners of  Pilots  for  the  Port  of 
New  York,  was  the  first  Pilot  who 
offered  his  services,  made  such  ofier 
within  the  pilot  ground  established 
by  the  resulations  of  that  Board, 
and  by  8n<£  regulations  such  steam- 
er is  required  to  take  a  licensed  Pi- 
lot, and  in  case  of  refusal,  the  mas- 
ter or  owners  are  thereby  required 
to  pay  pilotage,  and  sucn  pilotage 
is  to  be  paid  to  the  Pilot  first  offer- 
ing his  services. tii 


PLEADINGa 

1.  ComplainL 

2.  Answer. 

3.  Cottnterclaim. 

4.  Demurrer. 

5.  Afnendment 

6.  Issue. 

7.  BeUef. 


1.  OomplamL 

1.  In  an  action  upon  a  policy  of  insu- 
rance against  loss  or  damage  by 
fire,  to  the  goods  of  the  plaintil^ 
contained  in  certain  described  pre- 
mises, a  complaint  setting  out  the 
substance  of  the  policy  and  averring 
that  the  plaintiff,  within  the  tenn 
of  the  insurance,  "  did  sustain  loss 
to  the  amount  of  $231.08,  by  rea- 
son of  a  fire  taking  place  in  the 
cellar  of  the  said  premises  above 
mentioned,"  does  not  state  Ucta 
sufficient  to  constitute  a  cause  of 
action.  Eodi  v.  The  PresX  Sc,  ef 
The  Rutgers  Mrelns.  Co., 23 

2.  Li  such  case  the  complaint  should 
state  that  the  goods  which  were  in- 
sured were  injured  or  destroyed  by 
fire ;  otherwise  rum  constat,  but  the 
loss  sustained  by  the  plaintiff  was 
by  injury  to  the  building  or  to  other 
property  which  was  not  embntced 
within  or  covered  by  the  insur- 
ance.   id 
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3,  In  ftn  ftction  for  the  tortious  taking 
of  ^ooda  from  the  possession  of  the 
plaintiff,  he  need  not  allege  or  prove 
ownership  of  the  goods.  EXsaam  v. 
Robtrta^ 154 

4s.  A  complaint^  stating  breaches  of  a 
defenduit's  written  contract  to  sell 
and  convey  real  estate  to  the  plain- 
tiff, and  an  assault  and  battery  sub- 
sequently committed  on  the  plaintiff 
in  forcibly  taking  said  contract  from 
his  possession,  is  bad  on  demurrer. 
It  unites  several  causes  of  action 
that  cannot  be  included  in  one  suit 
EhU  V.  JHoflcr, 661 

Yida  Attobnet  and  GuEirr,  4. 

EVIDBNCE,  10,  11, 
YSVDOB  Ain)  VSNDEE,  3,  4. 

2.  AfUfwer, 

1.  If  a  defendant  seeks  to  justify  the 
fordble  taking  of  goods  from  the 
plaintiff's  possession,  by  proof  of 
title  in  a  third  person,  he  must  not 
only  set  up  in  his  answer  such  own- 
ership, but  he  must  connect  himselt 
with  such  owner  by  averments 
showing  that  the  taking  was  by  au- 
thority of  the  latter,  or  was  by  vir- 
tue of  process  or  right  against  such 
owner:  otherwise  proof  of  title  in 
a  third  person  is  no  defense,  and 
cannot  be  proved  on  the  trial  Ki»- 
iom  T.  BoaertSf 154 

2.  Where,  in  an  action  against  the 
maker  of  a  note,  the  answer  alleges 
that  the  note  was  paid  and  satisfied 
to  tiie  plaintiffs  by  a  third  person, 
for  whose  acconmiodation  it  was 
made ;  proof  of  any  facts  which 
amount  to  actual  payment  by  such 
third  person,  is  admissible.  JFiiT' 
men*  and  Citizen^  Bank  y.  Sher- 
man,   181 

3.  If  such  an  answer  is  deemed  de- 
fective by  reason  of  its  not  specify- 
ing the  fiicta  relied  upon  to  establish 
payment)  the  plaintiffs*  remedy  is  a 
motion  to  make  it  more  definite  and 
certain. id. 


3.  Oowiierdaim. 

1.  An  equitable  as  well  as  a  legal  de* 
fense  may  be  set  up  as  a  counter- 
claim.    Ourrie  v.  dwlea, 452 

2.  Proof  of  a  counterclaim  cannot  bo 
rejected  on  account  of  its  being 
imperfectly  stated  in  the  answer, 
where  the  only  objection  is  that  it 
is  not  stated  with  sufficient  definite- 
ness  and  certainty.  The  remedy  in 
such  a  case  is  a  motion  to  make  it 
more  definite  and  certain. tdL 

4.  Demurrer. 

1.  The  joinder  of  a  cause  of  action 
against  a  surviving  partner,  with 
one  against  the  administrator  of  the* 
deceased  partner  for  the  same  debt^ 
must  be  objected  to  by  demurrer. 
The  defect  is  waived  by  answering 
the  complaint  Wright  v.  Stam  et 
oZ., 600 

Vide  Part  Owners,  1. 

Praotiok — 4pp«i^  1,  2l 

5.  Amendment. 
Vide  Praotioi — Amendmeni, 

6.  ]s8ue. 

1.  In  an  action  for  the  tortious  taking 
of  goods  from  the  plaintiff's  pooses- 
sion,  if  the  plaintiff  allMre  owner- 
ship and  the  allegation  is  aenied,  the 
issue  is  immatenaL  JESwam  v.  So" 
herts, 154 

7.  Rdief. 

Vide  Attobnkt  and  CLim,  4L 
Trust  AND  Tbustb. 

PRAGTIOE. 

1.  Amendmeni. 

2.  Appeal 

3.  Asseeemeni  of  Damagm, 

4.  BtHqf  Partieulan. 

5.  Caee. 

6.  D^auU. 

7.  Frndrnge  of  Fad. 
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9.  Joinder, 

10.  Laushes. 

11.  New  TriaL 

12.  Parties, 

13.  Reference, 

14.  Spedai  VercUd. 

15.  Stay  of  Proceedings. 

16.  SuppUmenkU  Answer, 

17.  IWoi 

18.  Verdict, 

19.  W'H^  </  /f^futry. 


1.  AmendvMini, 

1.  When  the  answer  does  not  set  up 
usury,  it  is  not  error  to  deny  a  mo- 
tion to  amend  the  answer  on  the 
trial,  to  enable  the  defendant  to 
prove  usury :  not  even  though  it  is 
m  a  high  degree,  probable  that  the 
pleader  intended  to  set  up  usury 
and  supposed  that  the  answer  had 
sufficiently  stated  ^ts  amounting 
to  usury.    SmaUey  v.  Doughty ^ . .  66 

2.  A  refusal  to  permit  an  amendment 
of  the  answer  on  the  trial  to  intro- 
duce new  averments  is  not  the  sub- 
ject of  an  exception  which  can  be 
reviewed  on  an  appeal  from  the 
judgment    Eissam  v.  Boherts, .  154 

3.  After  a  trial,  and  a  review  at  Gen- 
eral Term  of  the  exceptions  taken 
at  such  trial,  the  Court,  upon  a  mo- 
tion to  conform  the  pleadings  to  the 
facts  proved,  cannot  so  amend  them 
as  to  convert^  merely  by  force  of 
such  amendment,  a  correct  decision 
into  an  erroneous  onie,  and  an  irre- 
versible into  a  reversible  judgment 
WUUamseial,  v.  Birch  et  al,^  .  .674 

4.  After  judgment,  or  after  a  trial  and 
a  hearing  at  General  Term  and  a 
decision  there  of  the  questions  of 
law  arising  at  the  trial,  amendments 
of  the  ple»ling8  are  allowed  only  for 
the  purpose  of  upholding  the  judg- 
ment, when  that  would  be  just^  but 
not  for  the  purpose  of  making  regu- 
lar and  correct  proceedings  errone- 
oua id. 


2.  Appeal 

1.  On  an  appeal  fix)m  an  order  sustain- 
ing a  demurrer  to  the  complaint^ 
the  objection  that  the  order  does  not 
conform,  in  its  terms,  to  the  decision 
actually  made,  cannot  be  considered. 
JShle  V.  BiaJkr, 661 

2.  Nor  can  the  oljection  that  the  de- 
murrer is  not  signed  by  the  party, 
nor  by  any  attorney  as  attorney,  be 
regarded. td 

3.  On  an  appeal  to  the  Court  of  Ap- 
peals from  a  judgment  awarding  to 
the  plaintiff  a  perpetual  injunction, 
restraining  the  defendant  from  doing 
the  acts  which  are  the  sulject  of 
complaint  in  the  action,  if  an  imder- 
taking  be  given,  by  sufficient  sure- 
ties, in  the  sum  of  $250,  (or  that  sum 
be  deposited  with  the  derk,)  pursu- 
ant to  section  334  of  the  Code,  sudi 
appeal  operates  as  a  stay  of  idi  pro- 
ceedings upon  the  judgment  (Code, 
§342.)    Ebwe  v.  Searing, 684 

4.  An  application  to  the  Court  to 
punish  the  defendant  for  a  contempt 
m  violating  the  injunction  awarded 
by  such  judgment^  and  the  issuing 
of  an  attachment,  and  a  commitment 
for  such  contempt  are  respectively 
proceedings  "upon  the  judgment," 
and  the  right  of  the  plaintiff  to  make 
such  an  application,  and  the  action 
of  the  Court  thereon  are  stayed, 
pending  such  appeal id. 

5.  But  the  taking  of  such  appeal  and 
perfecting  the  same  do  not  vacate 
or  suspend  the  injunction  so  award- 
ed. The  appeal  only  operates  to 
suspend,  for  the  time  being,  the 
power  to  punish  the  defendant  for 
the  violation  of  the  injunction.  .«L 

6.  Hence,  the  defendant,  after  being 
duly  notified  of  such  judgment 

{)roceeds  at  his  peril,  and  if  he  vio- 
ates  its  provisions  he  is  in  con- 
tempt)  for  which  he  will  remain 
liable  to  punishment,  and  maybe 
punished  when  the  i4>P^  is  deter- 
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mined,  iinlfitt  the  judgment  is  re- 
Tenedon  the  appeal uL 

3.  AsaeesmerU  of  Damoffet. 

1.  On  an  aaaeesment  of  damages  be- 
fore a  Sheriff's  jury  in  an  action  for 
asBanlt  and  battery,  the  defendant 
may  produce  and  give  eyidence  in 
mitigation  of  damages,  notwith- 
standing he  has  not  answered  the 
oomplamt  His  defiiult  does  not 
amount  to  an  admission  of  the 
amount  alleged  as  damages.  Says 
y.  Barrymanj  679 

4.  Bill  of  Pariiculan, 

1.  In  an  action  brought  for  the  tor- 
tious conyerdon  of  the  plaintiff' 
goods  and  chattels,  to  the  use  of 
the  defendant  the  latter  is  not^ 
under  the  Coae,  entitled  of  course 
or  of  right  to  require  the  plaintiff 
to  fiirnuh  him  with  a  particular 
statement  or  description  of  the 
goods  and  chattels  for  the  yalue  of 
which  recovery  is  soujrht  But  in 
the  discretion  of  the  Court  such  a 
description,  in  the  nature  of  a  biH 
of  particulars,  may  be  ordered  to 
be  rumifihed,  to  enable  the  defend- 
ant to  answer  the  complaint  or  to 
prevent  smrprise  at  the  trial  (Code, 
§  158.)  BlackU  etoH.  v.  NeOaaii,  681 

2.  On  an  application  by  the  defend- 
ant^ in  such  an  action,  for  an  order 
that  the  plaintiff  fornish  such  par- 
ticulars when  the  complaint  con- 
tains a  description  of  the  goods,  Ac., 
in  general  terms,  if  it  appear  that 
the  plaintiff  is  tmable  to  describe 
them  with  greater  particularity,  or 
that  the  defendant  himself  knows 
as  well  or  better  than  the  plaintiff 
the  ver^  details  which  he  Beek& 
the  motion  will  be  denied. ia, 

5.  due. 

Settlement  of  case  by  lapse  of  time 
WM^  y.  Kmbda, 690 

e.lkjauli. 

Vitk  F&Aonos — AaMUfnent  o/DamO' 

get. 
Lachei, 


7.  Findmg$  oflbek 

VideBSFOOM  ASD  BXTKBEKOM,  l,  2,  fi. 

8.  Jkjundion. 
Fide  GoHTucpT. 

9.  Joinder./   '    ^'    - 
Vide  Joi2n)iB  or  CAUS^i  ofJ^xmov. 

'  '•  4  V 

10.  Laeliea. 

1.  A  defendant  who,  after  suit  brought, 
in  which  a  sworn  answer  is  requir- 
ed, voluntarily  leaves  the  country 
and  remains  absent  several  montlis 
without  communicating  with  his 
attorney,  is  guilty  of  such  gross 
laches  tnat  Sie  Court  will  order 
judgment  for  the  relief  sought,  not- 
withstanding the  belief  of  his  attor- 
ney that  he  has  a  defense.  Bay$ 
T.  Berryman, 679 

2.  The  absence  of  a  material  witness 
will  be  no  ground  for  denying  judg- 
ment and  awarding  a  writ  of  inqm- 
ry,  if  it  appears  that  the  witness 
1^  been  iT^atj  serenl  time. 
since  the  action  was  brought,  and 
no  reason  is  given  for  not  tudnghis 
testimony. tdL 

3.  An  unexcused  delay  of  over  eight 
months,  after  a  Case  has  been  set- 
tled by  lapse  of  time,  to  move  for 
lib^ty  to  submit  the  proposed  case 
and  amendments  for  settlement  to 
the  Judge  who  tried  the  cause,  dis- 
entitles the  party  to  any  raieC 
Whiting  T.  ISmbaOf 690 

4.  Where  on  an  appeal,  the  jud^ent 
has  been  affirmed  by  de&ult,  it  will 
not,  in  such  a  case,  be  vacated  to 
enable  such  a  motion  to  be  madeu 
especially  where  the  attorney  had 
notice,  at  least  two  months  before 
such  affirmance  by  default,  that  it 
would  be  insisted  that  the  Case  was 
settled  by  lapse  of  time,  and  ftiled 
to  move  promptly  for  relief  or  to 
iq[>pearand  object  to  the  bearing  of 
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the  appe&I,  or  apply  on  sufficient 
grooncb,  for  a  postponement  of  the 
argument id, 

11.  New  Thai 
Vide  New  Trial,  (ante,) 

12.  PtirUea. 
Vide  Parties,  (anU.) 

13.  Heference, 

Vide  BxRREi  AND  Reterkkce,  (jposL) 

14.  Special  Ver^cL 

1.  The  requisites  of  a  spedal  verdict 
are  not  other  or  different  under  the 
Code  of  Procedure,  than  they  were 
under  the  practice  as  settled  before 
the  Code  was  enacted.  Maemannv, 
Swan, 668 

2.  A  general  verdict  determines  all 
the  issues  in  &vor  of  one  of  the 
parties.  A  special  verdict  should 
find  all  the  facts  which  are  requisite 
to  enable  the  Court  to  say — upon 
the  pleadings  and  verdict  without 
lookmginto  the  evidence — which 
party  is  by  law  entitled  to  judg- 
ment   ^. 

3.  And  when  a  special  verdict  is  taken 
subject  to  the  opinion  of  the  Court^ 
the  Court  are  not  warranted  in  ex- 
amining the  evidence  given  on  the 
trial,  for  the  purpose  of  determining 
what  judgment  ought  to  be  given, 
however  dear  and  satisfactory  the 
evidence  may  be  upon  the  facts  in 
issue  not  disposed  of  by  such  ver- 
dict.  id. 

4u  Where  a  general  verdict  is  found 
and  particiuar  questions  of  fact  are 
also  answered  by  the  jurjr,  the 
general  verdict  decides  all  the  issues, 
and  if  the  findings  upon  the  parti- 
cular questions  are  not  inconsistent 
therewith,  judgment  follows  the 
general  verdict;  so  that,  in  such 
case,  the  Court  has  a  finding  upon 
all  Uie  facts  in  issue. id. 


5.  Where  a  apedal  verdict  only 
taken  and  that  verdict  did  not  dia- 
poee  of  all  the  material  issues,  and 
such  verdict  was  taken  subject  to 
the  opinion  of  the  Court  at  Grene- 
ral  Term,  with  hberty  to  the  Court 
to  render  judgment  for  the  plaintiff 
or  the  de&n(knts  according  to  law 
and  the  &cts  found,  the  General 
Term  cannot  consider  the  case  upon 
the  merits  nor  pronounce  any  judg- 
ment^ but  will  order  a  new  triaL  mL 


15.  Stay  of  Proceeding. 

Vide  PRAcncB — Appeal 
Contempt. 

16.  Supplemenial  Answer. 

1.  After  the  trial  of  the  action  and 
an  order  had  been  made  adjudging 
the  specific  performance  of  the 
agreement  of  sale  by  a  Religious 
Corporation,  and  a  reference  to 
ascertain  the  amount  of  liens  and 
incumbrances  on  the  property,  it  is 
not  erroneous  to  deny  a  motion  for 
leave  to  file  a  supplemental  answer 
setting  up  the  proceedings  in  ano- 
ther Court  in  an  action  brought  by 
third  persons  against  the  defend- 
ants (to  which  the  plaintiff  here 
are  not  parties,)  and  a  judgment  of 
such  other  Court  perpetually  enjoin- 
ing the  defendants  from  conveying 
the  property  in  performance  of  the 
agreement  Bowen  et  aL  y.  The 
Irish  Presbyterian  Cong., 245 

2.  A  denial  of  such  motion  is  csped- 
ally  proper  if  it  appear  in  a  high 
degree  probable  that  the  judgment 
in  such  other  Court  is  the  reaalt  of 
collusion  between  such  third  per- 
sons and  the  corporation,  and  in- 
tended to  defeat  the  plaintifi  in 
their  suit id. 

17.  IHol 

Vide  Charge  to  the  Jxtbt. 

Examination  of  Witnessbl 
RgriTR*'*  and  Reference,  5u 
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18.  Va^Ua. 

Vide  iHsuBAKcnE,  Mariiti.  2. 
FBAcmoE,     14.  —  t^^edal 
Verdici. 

19.   WrU  of  Inqviry. 

1.  If  the  object  of  the  defendant  is  to 
mitigate  the  damages  in  an  action 
for  an  assault  and  battery  and  false 
imprisonment)  no  answer  is  neces- 
sary. Evidence  in  mitigation  may 
be  given  by  the  defendant  on  the 
execution  of  the  writ  of  inquiry. 
Hays  V.  Berrymany 679 

2.  That  the  attorneys  for  the  defend- 
ant are  also  the  regular  and  accus- 
tomed attorneys  and  counsel  of  the 
Sheriff  of  the  city  and  county  of 
New  York,  in  all  his  litigation  and 
business,  is  no  sufficient  reason  for 
departing  from  the  usual  practice 
of  directmg  the  writ  of  inquiry  to 
be  executed  by  the  Sheriff  before  a 
Sheriff's  jury,  and  ordering  an 
assessment  at  a  trial  term  before 
one  of  the  Judges  and  a  jury  there 
impanneled. id. 

PRINOIPAL  AND  AGENT. 

Vide  Agent. 
Fraud. 

PRINCIPAL  AND  SURETY. 

Fufe  SiTRETT. 

PROMISSORY  NOTES. 

1.  In  a  suit  by  a  second  or  subsequent 
indorsee  against  the  maker  of  a  sub- 
scription note  given  and  in  terms 
payable  to  the  International  Insu- 
rance Company  or  order,  indorsed 
by  the  President  of  the  Company 
evidence  that,  for  several  months 
in  succession  prior  to  such  transfer, 
it  was  the  usage  of  said  Company 
to  borrow  money  for  the  purposes 
of  its  legitimate  business  and  nego- 
tiate its  notes  as  security  for  the 
repayment  of  the  money  so  bor- 
rowed, and  that  the  moneys  borrow- 
ed were  so  used,  and  that  its  notes, 


when  thus  used,  were  indorsed  by 
its  President  as  such,  is  sufficient  to 
warrant  a  jury  in  finding  that  the 
indorsement  of  the  note  in  suit  was 
made  by  sufficient  authority  to  vest 
title  in  the  plaintiffs,  so  far  as  their 
title  depends  upon  the  mere  ques- 
tion of  the  indorsement  being  au- 
thorized by  the  Company.  Marine 
Banky,  Clements^ 166 

2.  And  it  fiirther  appearing  that  the 
plaintiffs  were  holders  for  value,  in 
good  faith,  and  became  such  in  due 
course  of  business  before  the  matu- 
rity of  the  note,  they  are  entitled 
to  recover,  notwithstanding  the 
negotiation  of  it  to  the  first  indor- 
see was  not  authorized  by  the  Com- 
pany nor  valid,  and  was  not  autho- 
rized by  a  previous  resolution  of 
the  Board  of  Trustees,  and  the  Com- 
pany was  then  insolvent id. 

3.  An  agreement  with  the  holder  of  a 
note  by  one  for  whose  accommoda- 
tion it  was  made,  to  pav  it  in  a 
specified  manner,  when  nilly  exe- 
cuted, inures  to  the  benefit  of  the 
maker.  Farmeari  ds  Citiaena*  Bank 
V.  Sherman, 181 

4.  In  the  absence  of  any  statute,  or 
provision  in  the  charter,  authorizing 
an  Insurance  Company  to  receive 
notes  in  advance  of  premiums  to  be 
earned  by  the  Conipany  by  insuring 
the  maker,  or  defining  Uie  rights 
and  liabilities  of  the  parties  wnen 
such  a  note  is  given,  the  mere  facts 
that  the  maker  united  with  several 
others  m  giving  such  notes  to  an 
Insurance  Company  upon  an  under- 
standing that  the  notec  should  be 
renewed  from  time  to  time  for  such 
amounts  as  should  not  be  earned, 
and  that  the  makers  should  be  allow- 
ed five  per  cent  on  the  amount  of 
premiums  earned,  as  a  compensation 
for  the  advance,  do  not  make  the 
makers  liable  to  the  Company  so 
that,  upon  its  insolvency  and  dis- 
continuance of  its  business,  the  Re- 
ceiver can  collect  thereon  any 
greater  sum  than  the  Ccmipany  has 
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earned.    La,voreMi^  Eecewer^  v.  J/c- 
Cready  eial., 329 

5.  li  seems  that  such  a  note  would  be 
good  and  collectible  in  the  hands 
of  an  indorsee  for  value id, 

6.  Whether  the  Company,  if  it  had 
continued  solvent  and  able  and 
ready  to  continue  to  insure  the 
maker,  could,  under  the  circumstan- 
ces stated,  collect  the  whole  amount 
of  the  note,  by  requiring  the  maker 
to  suffer  them  to  earn  the  whole  ? 
Qtucre, id. 

7.  Such  a  note  is  not,  under  the  cir- 
cumstances stated,  a  *' subscription 
note,"  properly  so  called,  under 
various  special  charters  and  under 
the  general  insurance  law,  in  which 
certain  notes  are  made  valid  and 
binding,  whether  the  premiums  for 
which  they  are  prospectively  ad- 
vanced are  ever  earned  or  not, 
according  to  numerous  decisions  in 
this  State id, 

8.  Such  a  note  may  be  surrendered 
by  the  Company,  and,  an  open 
policy  being  issued,  the  note  given 
for  the  nominal  premium  may  be 
taken  in  substitution,  and,  if  done 
in  good  faith,  the  transaction  is 
valid,  even  though  it  afterwards 
appear  that  the  Company  was  in- 
solvent at  the  time:  And  this  is 
even  more  olear,  when  they  obtain 
thereby  the  responsibility  of  an 
additional  person  as  maker  of  the 
substituted  note id, 

9.  On  a  note  given  for  the  nominal 
premium  on  an  open  policy  to  cover 
risks  to  be  afterwards  indorsed 
thereon,  the  premiums  upon  which 
are  to  be  settled  and  the  terms  of 
insurance  fixed  when  the  indorse- 
ment is  made,  neither  the  Company 
nor  the  Beceiver  of  the  Company, 
if  it  become  insolvent  and  cease 
insoring.  can  recover  any  sum 
greater  than  the  premiams  on  risks 
actually  taken  under  the  policy,  id. 


10.  But,  to  the  extent  of  premiums 
upon  risks  actually  taken,  the  Com- 
pany, or  its  Receiver,  may  recover 
on  such  a  note ;  and,  if  Uie  Com- 
pany become  insolvent^  and  a  Be- 
ceiver is  appointed,  the  makers 
having  consented,  with  the  Com- 
pany, to  a  cancellation  of  the  open 
policy,  on  an  agreement  to  return 
the  premium  of  a  particular  risk  not 
earned,  *'  to  be  paid  ratably  out  of 
the  assets  of  the  Company,  when 
divided,"  the  Beceiver  is  entitled  to 
collect  the  premium  on  such  risk, 
and  the  defendants  must  look  to  the 
dividends  for  reimbursement  ...id. 


11.  Where  the  Adas  Mutual  Insu- 
rance Company  on  indorsing  a  note 
payable  to  its  order,   indorsed  it 

thus :  "  Pay for  account  of  the 

Atlas  Mutual  Insurance  Company, 
Geo.  H.  Tracy,  Sec.,"  and  delivered 
it  to  a  creditor  as  security  for  a  debt 
owing  by  the  Company ;  and  it  ap- 
peared that  the  Company,  when 
notes  belonging  to  it  were  discountr 
ed,  sold,  deposited  for  collection,  or 
otherwise  disposed  o^  indorsed  sudi 
notes  by  the  same  form  of  indorse- 
ment :  ffddj  that  the  plaintiff  who 
discounted  said  note  before  its  ma- 
turity in  the  usual  course  of  busi- 
ness for  said  creditor,  were  entitled 
to  recover,  the  debt  to  secure  the 
payment  of  which  it  was  originally 
transferred,  being  wholly  unpaid. 
ManneBanky,  Vail, 421 

12.  Allowing  a  recovery  in  sadi  a 
case,  will  effectuate  the  intent  of 
tlie  first  transfer  of  the  note;  and 
will  not  work  any  iigustioe  to 
either  party,  even  assuming  the  in- 
dorsement to  be  restrictive  in  the 
sense  that  it  authorized  a  payment 
or  collection  of  the  note  for  the  pur- 
poses alone,  which  the  indorsement 
mdicates.  id. 

13.  A  collection  of  the  note  by  sodi 
a  plaintiff  operates  as  payment^  pro 
icmto,  of  the  debt  which  it  was 
transferred  to  secure.  H 
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14  Where  a  stock  subscription  note, 
payable  to  the  order  or  a  Mutual 
Insurance  Company,  is  indorsed 
by  its  President  and  negotiated, 
and  before  its  maturity  is  taken  by 
a  third  person  in  good  faith,  and 
for  full  value  in  the  usual  course  of 
business,  and  it  appears  that  this 
is  a  common  mode  of  negotiating 
its  notes,  such  holder  acquires  a 
good  title.  MerchatM  Bank  v. 
McCoUetaL,   473 

16.  It  is  no  defense  to  an  action  by 
such  a  holder  against  the  maker, 
that  the  transfer  by  the  Company 
was  of  this  and  other  notes  amount- 
ing in  all  to  over  $1,000,  as  col* 
lateral  security,  and  without  a 
previous  resolution  of  the  Board 
of  Trustees,  nor, id, 

16.  That  a  sufficient  amount  of  the 
other  collaterals  to  pay  the  loan, 
has  been  collected  since  the  note  in 
Question  was  passed  to  such  bona 
fid»  holder,  nor, id. 

17.  That  by  the  bjjr-laws  of  said  Com- 
pany, the  President  alone  had  no 
authority  to  indorse  the  notes  of 
the  Company,  nor, id, 

18.  l%at  at  the  time  of  the  transfer 
the  Companv  was  insolvent^  and 
transferred  the  note  with  intent  to 
prefer  a  third  person,  a  creditor  of 
the  Company,  over  its  other  credi- 
tors, nor, id. 

19.  That  the  subscription  upon  which 
the  note  was  given  was  never  made 
up  in  f;ood  faith  to  the  amount  spe- 
cified m  said  subscription,  nor, .  .id, 

20.  That  a  Receiver  of  the  property 
of  the  Conlpany  was  duly  ap- 
pointed, some  forty-five  days  after 
the  maturity  of  the  note id, 

21.  Where  a  promissory  note  over 
due  and  protested  for  non-payment 
belonging  to  R.,  the  payee  is  sold 
at  auction  as  the  "note  of  C.  A. 
W.,"  the  maker,  without  mention- 
ing the  indorsements  thereon,  the  ' 


purchaser  at  such  sale  does  not 
acquire  ther  liability  of  such  payee 
or  of  subsequent  indorsers  whose 
names  appear  thereon,  although  the 
note  is  aelivered  without  erasing 
their  names.  St.  John  v.  RoherU 
&  Lay, 593 

Vidt  Bills  or  Exchange. 

FoRMXB  Verdict  and  Judombnt. 

Notice  or  Protest. 

Usury. 

PROTEST. 
Vide  Notice  or  Protest. 


RECEIPT. 
Vide  Gamino. 

RECEIVER. 

1  The  maker  of  a  promissoir  note 
given  to  the  Atlas  Mutual  Insu- 
rance Company  for  premiums  of 
insurance,  or  to  other  Insurance 
Companies  whose  charters  are  in 
substantially  the  same  form,  (Laws 
of  1843,  ch.  02,  p.  67;  id.,  1842, 
ch.  217,  p.  261 ;  id,  1843,  ch.  76, 
p.  50;  ch.  90,  p.  66;  ch.  91,  p.  66: 
cL  94,  p.  71,  ^ba,  &a,)  when  suea 
thereon  by  the  Company  or  its 
Receiver,  may  setofi)  against  such 
note,  debts  or  demands  due  to  such 
maker  from  the  Company.  Berry. 
Rtomer,  v.  Brdt  AaLy 627 

Vidt  Promusort  Notes.  4,  9,  10,  20. 

REFEREE  AND  REFERENCE. 

1.  Finding  of  fact  by  a  Referee  will 
not  be  set  aside  unless  very  clearly 
against  the  evidence.  Smi(h  v. 
Poton, 145 

Ntu>  York  Car  OH  Company  v.  Bichr 
mond  etdl, 213 

2.  Where  the  statement  contained  in 
a  Referee*s  report  of  the  &ct8 
found   by   him,   differs  firom   his 
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8{Mdflcatioii  "of  th«  ftcts  found 
br  him,"  inserted  by  him  in  the 
daae  on  settling  it  under  sections 
272  and  268  of  the  Code ;  the  lat- 
ter will  be  deemed  to  contain  a 
true  statement  of  the  fiicts  as 
actually  found.  Hariman  ei  al 
▼.  Proudftt, 191 

3.  If  his  conclusion  is  erroneous,  as- 
suming the  latter  facts  to  be  as 
he  has  found  them,  a  new  trial 
must  be  granted. id, 

4.  The  statements  contained  in  the 
report  will  not  be  resorted  to,  to 
impute  thereby  a  meaning  to  the 
language  employed  in  the  Case  as 
setued  to  declare  what  &cts  were 
found,  which  could  not  be  given 
to  it  according  to  the  natural  con- 
struction of  such  language. id, 

h»  Where  a  &ct  is  found,  which  is 
not  alle^^  in  the  pleadings,  and 
tiie  finding  of  the  Keferee  states 
that  its  existence  ''was  conceded 
on  the  argument  on  both  sides," 
and  the  Case,  in  its  history  of  the 
proceedings  at  the  trial,  does  not 
show  that  any  such  admission  was 
made,  but  does  show  that  evidence 
to  prove  the  alleged  fact  was  ex- 
duded  on  the  appellant's  objection ; 
whether  such  met,  if  essential  to 
uphold  the  judgment,  can  be 
deemed  to  have  been  established  at 
the  trial,  quasrt,  (Per  Bosworth, 
Ch.  J.)     Currit  v.  (hwUs, 452 

BELEASK 

L  A  release  of  the  drawer  of  a  bill  of 
ezdiange  does  not  discharge  the 
acceptor,  although  he  accepted 
without  consideration  for  the  ac- 
commodation of  such  drawer.  Hcw^ 
ard  Banking  Compcmy  v.  Wdeh^ 
man^ 280 

RELIGIOUS  CORPORATION. 

1.  In  an  action  brought  against  a  Re- 
ligious Corporation,  to  compel  the 
specific  performance  of  an  agree- 
ment alleged  to  have  been  execu- 


ted by  the  defendants  under  their, 
corporate  seal  and  signed  by  the 
proper  officers,  if  those  allegations 
are  not  otherwise  denied  than  by 
an  averment  that  in  executing  the 
agreement,  die  officers  acted  with- 
out lawful  authority,  the  burden  of 
showing  that  there  was  some  defect 
of  power  or  other  invalidity  in  the 
execution  of  the  agreement  is  upon 
the  defendants;  and  in  de&nlt  of 
any  evidence  on  the  subject  other 
than  the  production  of  the  agree- 
ment on  the  trial,  with  the  execu- 
tion thereof  duly  proved  before  a 
commissioner  of  deeds,  in  a  manner 
authorizing  the  same  to  be  read  in 
evidence,  it  will  be  held  the  agree- 
ment of  the  defendants.  Bowen  et 
al  y.  The  Irish  Prabyiaian  Cbn- 
grtgaUon^ 245 

2.  So  of  a  petition  by  the  defendants 
to  the  Supreme  Court  upon  whidi 
an  order  is  admitted  to  have  been 
made  in  that  Court,  authorizing 
them  to  sell  and  convey  in  punm- 
ance  of  such  contract^ id, 

3.  A  Religious  Corporation  has  power 
to  make  an  executoiy  contract  to 
sell  real  estate,  expressly  subject  to 
the  action  of  the*  Supreme  Court, 
to  be  conveyed  by  deed  by  the  au- 
thority of  that  Court  to  be  first  ob- 
tainec^  and  if  an  order  of  that  Court 
on  due  petition  be  obtained,  autho- 
rizing a  sale  and  conveyance  pur« 
suant  to  the  contract  laid  before 
that  C/Ourt  for  that  purpose,  the 
contract  will  be  valid  ana  binding 
on  the  Corporation  without  further 
ratification  by  them.  It  is  not  es- 
sential that  the  order  authorising 
the  sale  be  obtained  before  an  ex- 
ecutory agreement  is  made.  Its 
confirmation  by  that  Court  is  suffi- 
cient,   id 

4.  In  making  a  sale  of  its  real  estate 
such  a  Corporation  does  not  act  in 
a  ministerial  capadty,  merely  exe- 
cuting the  mandate  of  the  Supreme 
Court.  The  fee  is  vested  m  the 
Corporation  and  not  in  the  Trustees 
as  Trustees,  and  the  only  restraint 
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upon  the  power  of  the  Oorponttion 
to  sell  and  oonvey  under  the  sta- 
tutes of  New  York  relating  to  Re- 
ligious Corporations,  is  the  indis- 
pensable condition  that  an  order  of 
the  Supreme  Court  be  obtained  au- 
thorizing the  sale  and  oonvejance. 
Such  an  order  is  permissive  onl^ 
and  not  mandatory idL 

6.  Whether  when  that  Court  has  ob- 
tained jurisdiction  by  a  petition  for 
such  an  order,  the  Supreme  Court 
has  power  to  compel  a  sale,  upon 
terms  to  which  the  Corporation  aoes 
not  assent  or  when  the  Corporation 
has  determined  not  to  sell,  and  to 
direct  a  sale  to  be  made  b^  the 
Sheriff  or  other  officer  of  the 
Court?  Doubted icL 

6.  The  mere  order  authorizing  the  sale 
does  not  compel  the  Corporation  to 
sell icL 

7.  It  is  not  only  unobjectionable  but 
in  general  the  preferable  mode  of 
seUing,  first  to  negotiate  a  sale, 
agree  upon  the  terms  and  then  lay 
the  agreement  before  the  Supreme 
Court,  and  by  the  order  obtain  an 
approval  thereof  and  an  authority 
to  convey  and  a  direction  for  the 
investment  of  the  proceeds  as  the 
statute  requires. id, 

RENT. 

Vide  Evionoir. 

Landlobo  Ain>  TfifAHT,  3. 
Lbasb,  1. 
PabttWall, 

REPLEVIN. 

1.  liabili^  of  plaintiff's  sureties  for 
the  taldng  in  replevin,  if  the  pro- 
perty belong  neither  to  the  plain- 
tiff nor  to  the  defendant,  but  to  a 
third  person;  diacnased  by  counsel 
BaOnvokdaL  v.  Vote  d  a2.,  . . . .76 

RESCISSION. 

1.  A  puidiaser  may  not  resoind  the 
nieand  rttum  &•  goodi^  if  tluro 


be  no  firaud  and  no  amement  to 
that  effect,  although  Uie  vendor's 
warranty  be  broken.  JSReman  v. 
Bochdeau^ 148 


a 


SALE. 

1.  SaJk  of  Goodi, 

2.  "  of  Promissory  Noks. 

3.  "  of  Land, 

4.  "  ^'    '*     hy  order  of  Swrrogais. 
6.  '^  and  delivery. 

1.  Sale  of  Goods. 

1.  On  a  sale  of  chattels  with  a  war- 
ranty of  soundness  or  Quality,  if 
the  warranty  be  broken,  the  vendee 
is  entitled,  as  damages,  to  the  dif- 
ference between  the  actual  value  of 
the  chattels  and  the  sum  they  would 
be  worth  if  they  were  sound,  or  of 
the  quality  warranted.  JKieman  v. 
Bockeleau, 148 


Z  The  purchaser  is  not  entitled  to 
scind  the  sale,  return  the  chattels 
and  demand  a  return  of  the  price 
paid,  unless  there  was  fraud  in  the 
sale  on  the  part  of  the  vendor,  or 
there  was  an  express  agreement  that 
they  might  be  returned  if  they  were 
not  such  as  they  were  warranted  to 
be. id. 

3.  Where  a  sale  is  procured  hj  fraud, 
one  who  in  good  fiuth  receives  the 
goods  on  consignment  from  the 
fraudulent  vendee  and  makes  ad* 
vances  thereon  aoc][uires  a  valid  lien : 
and  a  purchaser  m  the  like  good 
&ith  from  sndi  consignee  acquires 
a  valid  tiUe:  But  it  seems  that  if 
such  purchaser  have  not  |>aid  for 
the  goods,  his  right  to  retain  them 
agunst  the  defrauded  vendor  will 
depend  on  the  validity  of  the  con- 
mgnment  WOUajns  etalr.  BireK 
etal., 299 

4  An  mioonditional  and  unrsstricted 
lathority  to  aeU  goods  to  another 
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impKeB  aotfaority  to  reoeiTe  pay- 
ment therefor.  Btggnu  et  oL  y, 
Moort^ 344 

2.  8dU  of  Prommory  Noia. 

1.  Where  a  note,  of  1595.80,  made  by 
C.  A.  W.,  payable  to  the  order  oi 
R.,  and  indorsed  by  him  and  one 
L.)  being  the  property  of  R,  is,  af- 
ter it  has  matured  and  been  pro- 
tested, sold,  together  with  a  colla- 
teral note,  by  an  auctioneer  at  pub- 
lic auction,  and  the  auctioneer,  at 
the  time  of  the  sale,  holds  up  the 
note  and  savs^Note  for  $595.80, 
of  Charles  JL  Waterbury,  with  col- 
lateral attached,  for  the  benefit  of 
whom  it  may  concern,"  and  stated 
"that  the  note,  with  collateral,  is 
sold  for  whom  it  may  concern,"  and 
the  said  indorsements  of  R.  and  L. 
are  neither  read  nor  mentioned,  the 
purchaser  at  such  sale  will  not  there- 
by acquire  the  liability  of  B.  and  L., 
as  fixed  indorsers  thereof.  SL  John 
T.  JioberU  A  Lay, 593 

2.  Such  a  transaction  is  a  sale  of  the 
note,  and  the  liability  of  the  maker 
thereof  and  of  the  said  collateral 
note,  and  of  nothing  more. id, 

3.  E^en  if  the  delivery  of  the  note, 
thus  indorsed,  to  the  purchaser,  is 
equivalent  to  the  indorsing  of  a 
note  on  reissuing  it  after  its  maturi- 
ty, the  defendants  could  not  be  held 
as  indorsers  without  a  due  subse- 
(|uent  demand  of  payment,  and  no- 
tice to  them  if  payment  should  be 
refused. id, 

3.  Sale  of  Land. 

1.  Where  a  contract  for  the  sale  and 
purchase  of  parcels  of  real  estate 
oontained  the  words,  "  titles  to  be 
satisfactory" :  Held,  that  these  words 
did  not  make  the  contract  a  condi- 
tional one  in  such  sense  as  to  make 
the  purchaser  the  sole  judge  of  the 
title;  but  they  merely  expressed 
what  is  implied  in  every  contract 
of  this  kino,  that  the  title  to  be 
given  shall  be  a  good  marketable 


one,  of  which  the  Oomtmost  jucigv^ 
if  the  parties  differ  about  it  Bi^nf 
T.  CdCei, 479 

Fids  GomuoT,  3. 

Salb  bt  obdbs  or  Subbooass. 

4.  8aU  of  land  hy  order  of  Surrogate. 

1.  Where  the  real  estate  of  a  deceased 
person  is  sold  by  order  of  a  Sorro- 
gate  to  pay  his  debts,  the  &ctB  es- 
sential to  give  the  Surrogate  joiia- 
diction  of  uie  subject-matter  and  of 
the  persons  of  the  necessary  parties 
to  me  proceedings,  must  be  shown 
affirmatively  to  give  validity  to  the 
proceedings.    loffny  v.  Com,.  .479 

2.  When  such  jurisdiction  has  been 
acquired,  a  subsequent  irregularity 
or  error  of  judgment  will  not  rendo* 
the  whole  proceeding  a  nullity,  nor 
can  it  for Buchacause be qoes&med 
in  a  collateral  action. id, 

3.  The  caption  of  the  Surrogate's  or- 
der to  snow  cause  why  leave  should 
not  be  given  to  the  administrator 
to  sell,  states  that  it  was  made ''  At 
a  Surrogate's  Court  held  *  *  at 
the  Surrogate's  office  in  the  city  of 
New  York  on  the  11th  of  Joly, 
1843,"  before  the  Surrogate,  and 
the  body  of  it  requires  "that  all 
persons  mterested  in  the  estate,  &&, 
appear  in  this  €k>urt  on  the  30th  of 
August  nextt  at  10  o'dock  in  the 
forenoon,  to  ekow  cause,"  &c :  ffdd, 
that  it  suffidently  designated  the 
time  and  place  where  the  parties 
were  to  appear. 


5 


Hdd,  also,  that  a  publication  of  the 
order  in  a  newspaper  of  the  Coontr 
of  the  Surrogate  once  in  eadi  week 
for  four  successive  weeks^  when  the 
first  insertion  was  at  least  five  weeks 
before  the  day  for  showing  oanse, 
satisfied  the  statute  in  that  behalf^ 
thouffh  the  newspaper  was  pub- 
lished daily id, 

Edd,  also  that  the  omission  to  serve 
the  order  on  one  Moir,  who  ooco- 
pied  a  parcel  of  the  (Hroperty  in 


( 
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qaestioa  under  %  lease  for  one  year 
from  the  1st  of  May,  1843,  did  not 
afi^t  the  iralidi^  of  the  purchaser's 
title  except  as  to  said  Moir.  and 
that  after  nis  lease  had  expireo,  that 
omission  became  wholly  immate- 
rial   id 

6.  Althooffh  the  order  to  show  cause 
required  the  parties  to  appear  on 
the  30th  of  August^  and  the  order 
to  sell,  was  made  September  2d, 
and  does  not  recite  that  the  pro- 
ceedings were  formally  a^oumed 
during  the  intermediate  time,  the 
order  to  sell  is  not,  for  that  cause, 
presumptiTely,  iuTalid. id. 

7.  And  even  though  it  be  shown  that 
no  such  adjournments  were  entered 
in  the  Surrogate's  ''Book  of  Min- 
utes," the  proceedings  will  not  be 
impaired  if  it  be  proved  that  they 
were  in  ftct  continued,  by  adjourn- 
ments.   id. 


6.  8cde  and  JkUwry, 

L  Where  the  defendant  in  his  own 
name  and  on  his  own  credit  agreed 
with  the  plainti£b  for  the  purohase 
of  a  specined  quantity  of  goods^  to 
be  paid  for  in  notes  of  a  third  per- 
son, and  on  the  delivery  of  a  por- 
tion thereof  the  time  for  the  deli- 
very of  the  residue  is  poe^ned  to 
a  time  specified,  and  the  i>lainti£b 
presented  a  bill  for  the  quantity  deli- 
vered, and  the  defendant  denied 
that  he  was  the  purchaser,  and  re- 
fused to  deliver  the  notes  agreed 
for,  on  the  sole  ground  that  he  was 
acting  as  agent  lor  another  and  not 
liable  on  the  contract^  the  plaintiflb 
are  not  bound  to  deliver  or  to  tender 
or  offer  to'deliver  the  residue  of  the 
goods.  JPHniridg^  et  al  y,  OHder- 
vMMier, 67 

2.  In  such  case  the  plaintifis  are  enti- 
tled, on  proof  of  such  refusal  upon 
the  ground  stated,  to  recover  the 
value  of  the  portion  of  the  goods 
which  was  delivered,  if  the  jury  are 
satia&ed  that  the  purchase  was  in 


&ct  made  b^  the  defondaat  and  up- 
on his  credits tdL 

3.  By  pladng  his  refusal  to  pay  for 
the  goods  upon  the  ground  that  he 
was  not  bound  to  pay  for  them  at 
all,  the  defendant  relieved  theplain- 
tiffii  from  delivering  or  tendenng  to 
him  any  more  gCMds^  even  if  the 
postponement  of  the  time  of  the 
delivery  of  the  residue  did  not  of 
itself  entitle  tiie  plaintiffi}  to  claim 
pa3rment  for  the  portion  delivered 
without  waiting  for  such  subse- 
quent delivery. id, 

SET-OFF. 

1.  The  maker  of  a  promissory  note 
held  by  a  Corporation,  and,  on  the 
insolvency  of  the  Corporation, 
passinff  to  a  Receiver  thereof,  (ap- 
pointed to  wind  up  its  affairs  for 
the  benefit  <^  creditors  and  stock- 
holders,) has  the  same  right  of  set- 
off against  soch  note  in  the  hands 
of  the  Receiver  which  he  would 
have  in  the  hands  of  the  Corpora- 
tion itself  Barry^  Beoeivery  v. 
BnUadL,  627 

2.  The  foot  that  the  note  has  not  be- 
come payable  at  the  time  of  the 
appointment  of  tiie  Receiver,  does 
not  affect  the  rule. id, 

FidtfAoBiiT,  3. 

SHERIFF. 

1.  The  sheriff  may  justiiy  the  levy 
of  an  execution  upon  the  goods 
of  a  firm,  which  nave  been  as- 
signed in  trust  for  the  payment  of 
debts  with  preferences,  when  the 
assignment  was  executed  by  some 
only  of  the  partners  without  the 
assent  of  the  others.  Pdtee  v. 
Oner,  Sheriff] 123 

Vidt  PiuonoB,  19.— Writ  of  Inqwry, 

SHIPS  AJSD  YESSELa 

yid»  Past  Owhkrs. 

Pilots  AMD  PooTioB. 


Bosw.— Vol.  VI. 
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SPECinO  PEKFORMANOR 

1.  In  an  action  against  a  Religious 
Corporation  to  compel  the  specific 
pemrmance  of  their  agreement  to 
sell  and  convey  their  real  estate, 
which  sale  ana  conveyance  have 
been  duly  authorized  by  an  order 
of  the  Supreme  Court  obtained  on 
the  petition  of  the  Coq[X>ration,  it 
is  no  defense  that  since  such  con- 
tract was  made,  a  suit  has  been 
commenced  in  that  Court  by  three 
of  the  congregation  against  such 
Corporation,  and  an  i]\junction  pen- 
dente UU  has  been  granted  by  that 
Court  restraining  the  Corporation 
from  conveying  the  premises,  the 
plaintiffa  in  this  Court  not  beinff 
parties  to  such  suit  Bowen  et  ol 
y.  The  Irish  Preabytearian  Congre- 
gaUofif 245 

2.  Although  the  power  to  adjudge 
the  specific  per&rmanoe  of  a  con- 
tract IS  in  some  sense  discretionary, 

Jret  when  the  plaintiff  is  seeking  re- 
ie^  to  which  by  well  settled  prac- 
tice he  is  clearly  entitled,  such 
relief  may  not  be  capriciously 
withheld. id. 


Vide  Contract,  4,  9. 

SUPERIOB     COUBT 

of, 


JuriedicUon 
id 


STATUTES,  CONSTRUCTION  OF. 

1.  (1  R  S.,  p  591,  §  a)  Transfer  of 
notes  by  a  moneyed  Corporation 
without  a  resolution  of  the  Board 
of  Directors.    Marine  Bank  v.  Cle- 

menis, 166 

Marehanttf    Bank    y.    McCoO,    d 
oi, 473 

2.  (1 R.  S.,  p.  591,  §  9.)  Transfers  by  a 
moneyed  Corporation  when  insol- 
vent or  in  contemplation  of  insol- 
vency. MerchofM  Bank  v.  McOoU 
etal^ 473 

3.  (2  R  S.,  p.  135,  §  6.)  Surrender  of 
a  term  in  a  lease  for  years  without 
writing.    AUen  v.  JDevlm^ 1 


4  (3  R  a,  p.  493  ,  f  1.)  Of  attach- 
ments against  wipe  and  vesseisL 
Aikms ei al  Y,  Stanton et aL,  ..648 

5.  (Laws  of  1833,  ch.  279,  p.  403,  § 
3.)  Of  filing  mortgages  of  per- 
sonal property.  TJiompeon  v.  van 
Veehimetalj 373 

6.  (Laws  of  1837,  ch.  344,  p.  707,  § 
50.)  Relating  to  executions  a^nst 
the  body  issued  out  of  the  District 
Courts  of  the  City  of  New  York. 
OarpentierY.  WUlei,  Sheriff; 25 

7.  Charters  of  various  Insurance  Com- 
panies, Atlas  Mutual  Insurance 
Company  and  others.  (Laws  of 
1842,  p.  261,  of  1843,  pp.  65,  66» 
67,  71,  75,  &C.)  Right  of  maker 
of  note  to  set  off  counterclaims. 
Berry,  Beceiverj  v.  Brett  et  ol, .  .627 

a  (Laws  of  1848,  p.  54,  ch.  40.)  Of 
Manu&cturing  Corporations,  and 
stockholders  Uierein.    B^  v.  W3r- 

cox^  -Bc'sc, 198 

Evidence  of  Incorporation.  Oar 
OH  Company  v.  Bithmond  ei 
al, 213 

9.  (Laws  of  1853,  p.  921 ;  of  1854,  p. 
459 ;  of  1857,  p.  500.)  Act  of  Con- 
gress of  August  30,  1852L  U.  S. 
Stat,  at  Large,  vol  10,  p.  61.  Con- 
cerning Pilots  and  Pilotage.  Oieoa 
y.  Boberte, 494 

Vide  Code,  CoNSTBUcnoK  or. 

STATUTE  OF  FRAUD& 
VideJjEASBf  1. 

SUBBfiNDSB,  I. 

STEAM  VESSELS. 
Vtde  Pilots  akd  Pxlotaok. 

STOCKHOLDER 

L  A  person  may  be  a  stockholder 
within  the  meaning  of  the  statate 
authorising  mann&rtnring  corpora- 
tions, (Laws  of  1848,  ch.  £o,)  whose 
name  does  not  appear  on  the  sto^- 
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tnnflfer  book  as  a  transferree  of 
stocky  or  the  book  purporting  to 
contain  an  aiphabeticad  fist  of  the 
stockholders   of   the   corporation. 

Burr  V.  WUcoon^  er'a^ 198 

Burr  Y.  PeaJu, id, 

%  So  also  a  person  may  be,  to  whom 
no  certificate  of  ownership  of  any 
shares  of  such  stock  has  been  issued 
by  the  Company id. 

STOPPAGE  IN  TRANSITIT. 

1.  Goods,  imported  from  Europe  to 
the  city  of  I^ew  York,  entered  at 
the  custom-house  by  the  owners, 
and  still  remaining  on  shipboard, 
were  sold  by  the  owners,  v.,  L.  & 
Co.,  in  New  York,  to  a  Railroad 
Company  of  Wisconsin,  and  the 
notes  of  the  Company,  payable  at  a 
future  day,  secured  by  a  pledge  of 
the  bonds  of  the  Company,  for  the 
payment  of  which  all  the  road  and 
other  property  of  the  Company, 
then  held  or  to  be  acquired,  were, 
by  authority  of  the  Legislature, 
mortgaged. 

The  Tendors,  Y.,  L.  &  Co.,  consented 
that  the  ^oods  be  withdrawn  for 
transportation  by  carriers  to  Mil- 
waukie,  in  boats  which  had  been, 
by  the  bond  of  the  carriers  to  the 
United  States,  made  Gh>Yemment 
bonded  warehouses.  The  goods 
were  entered  by  the  agent  of  the 
Company,  on  its  behalf  at  the  cus^ 
tom-nouse,  for  transportation  in 
such  boats  to  Milwaukie— the  Com- 
pany, by  such  agent,  giving  a  bond 
to  the  united  States  for  the  delivery 
of  the  goods  to  the  Collector  at 
Milwaukie.  Thereupon,  the  ven- 
dors delivered  the  goods  from  the 
ship  directly  to  the  carriers,  on 
board  their  boata/which  came  along- 
side the  ship.  The  carriers  sijped 
and  delivered  to  the  agent  of  the 
Company  a  receipt,  acknowledging 
that  they  had  received  the  goods 
marked  with  the  name  of  the  Com- 
pany, and  Uie  boats  began  their 
passaga  In  the  meantime,  and  be- 
tbre  ue  delivery  of  the  gOMods  from 


the  ship  to  the  camera,  the  agents 
of  the  Kailroad  Company  borrowed 
from  the  plaintiffs,  H.  &  N.,  $50,000, 
and  gave,  as  security,  a  written 
transfer  of  the  goods,  the  original 
bill  of  parcels,  on  which  the  ven- 
dors aolcnowledged  they  had  re- 
ceived the  price  in  notes  of  the 
Company,  secured  by  the  said  bonds 
and  an  order  on  the  Company^s 
engineer  in  Milwaukie,  (to  whose 
address  the  order  stated  the  goods 
were  shipped,)  requesting  him  to 
deliver  the  goods  to  the  order  of 
the  plaintifib ;  which,  however,  he 
did  not  see  nor  accept  until  after 
the  goods  were  stopped.  And, 
afterwards,  when  the  goods  had 
been  received  by  the  carriers,  the 
affent  delivered  to  H.  &  N.,  the 
pudntifib,  the  said  carriers*  receipt^ 
with  a  transfer  indorsed  thereon, 
signed  by  him  as  such  agent  The 
Company  then  became  insolvent 
while  the  §poods  were  in  course  or 
transportation— none  of  the  notes 
being  paid. 

JBeZd,  1st  That  no  such  delivery  had 
been  made  by  the  vendors  to  the 
vendees  as  would,  as  between  them, 
defeat  the  right  of  stoppage  in 
trantOu;  and  as  against  such  ven- 
dees, (the  Railroad  Company,)  the 
vendors  (Y.,  L.  &  Co^  had  a  right 
to  stop  the  goods.  Molbrooket  dL 
V.  VoMiial, 76 

Held,  2d.  That  the  plaintifis,  H.  &N.. 
had  not,  by  the  transfers  in  writinff 
and  delivery  of  the  pi^)ers  aforesai(^ 
acquired  any  such  possession  of  the 
goods,  or  any  such  rig^t  of  posses- 
sion  as  would  defeat  the  vendors' 
right  to  stop  the  goods^  m  <rem- 
ntUf id. 

HM,  3d.  The  vendors,  Y.,  Ii  &  Co., 
haying  replevied  the  goods  in  asser- 
tion of  their  title  to  stop  them  at 
an  intermediate  place  on  the  jour- 
neyj  and  the  plaintiffii,  H.  &  N., 
haying  sued  them  for  a  wrongful 
taking  and  carrying  away,  uiat 
neither  the  vendors  nor  their  sure- 
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ties  for  the  proeecation  of  sadi  re- 
pleTin  were  liable. id, 

2.  A  transfer  of  goods  in  course  of 
transportation  to  the  vendee  at  the 
destination  appointed  for  them 
when  purchaseo,  not  aooompanied 
by  an  J  deUveiy  of  possession  to  the 
transferree.  nor  by  any  assumption 
of  new  obligations  by  the  carrier, 
founded  thereon,  will  not  defeat  the 
vendor's  right  of  stoppage  m  ravi- 
««(«,  except  only  in  the  case  of  a 
trans^  of  a  bill  of  lading  to  a 
bona  fide  transferree  for  value  pay- 
ing or  advancing  on  the  fiuth  there- 
of   id 

3.  Where  the  delivery  made  by  a 
vendor  is  to  carriers  for  transporta- 
tion, he  may  stop  the  goods,  the 
vendee  becoming  insolvent. . . .idL 

4.  Where  delivery  is  made  by  the 
vendor  to  the  agent  of  the  vendee, 
who  receives  them  for  the  purpose 
of  transportation  to  the  venaee,  and 
employs  carriers  to  whom  the  actual 
possession  is  transferred  by  the 
vendor,  the  latter  may  stop  the 
goods. id 

5.  The  entry  of  the  goods  at  the  cus- 
tom-house by  such  agent^  on  behalf 
of  the  vendee,  by  way  of  with- 
drawal for  transportation  and  the 

S'ving  of  bonds,  for  their  delivery  to 
e  collector  of  another  port  of 
entry,  does  not  defeat  the  vendor's 
right  to  stop  the  goods. id 


STORAQS. 

FiefeLnEN. 

STRKBTS  AND  HIGHWATa 

1.  While  making  lawfiil  public  im- 
provements in  the  streets  or  high- 
ways of  the  City  of  New  York,  the 
Gorx>oration  are  not  reroonsible  for 
an  injury  sustained  through  the 
heedless  neglect  of  ordinary  care  by 
a  traveler  or  passenger.     Oarchu 


Admmiiiraior,  v.  j[%e  Mayor,  Ac^ 
of  New  Turk, 15 

SUBSCEIPTION  NOTK 
Vide  Pbomibsort  Non,  1,  7. 

SUPERIOR  COURT. 

L  The  Superior  Court  ci  the  city  of 
New  York  has  general  equity  juiia- 
diction,  and  may  therefore  entertain 
an  action  to  compel  the  qiecific  per- 
formance of  a  contract  by  a  Reli- 
gious Corporation,  for  the  sale  of  its 
real  estate.  Bowen  ti  oL  y,  Iriah 
JPtethyterian  Congregation,  ....245 

SUPPLEMENTAL  ANSWER. 
Vide  pRAonoB. 

SUPREME  COURT. 
Vide  Rsuoions  Cobfora.tiov. 

SURETY  AND  SURETIEa 

L  Whether  the  sureties  for  the  plain- 
tiff in  an  action  to  recover  the  pos- 
session of  personal  propertv  (or 
replevin)  who  are  bound  with  Uie 
plaintiff  for  the  prosecution  of  the 
suit  and  the  return  of  the  propertv, 
if  a  return  be  adjudged,  are  liaue 
to  a  third  person  for  a  wrongfoi 
taking,  if  the  goods  (being  taken 
by  the  Sheriff  and  delivered  to  the 

J>laintiff  therein)  are  shown  to  be- 
ong  to  sudi  third  person,  and  not 
to  either  the  plaintiff  or  defendant 
in  such  action?  Discussed  by 
counsel  Eolbrook  et  cd.Y.  Voee  et 
al, 76 

2.  The  &ct  that  the  acceptance  of  a 
bill  of  exchange  was  without  con- 
sideration,  for  the  accoDunodatioa 
of  the  drawer,  does  not  make  the 
acceptor  suretv  for  the  drawer,  as 
aninst  the  holder  of  the  biU,  and  a 
rdeaae  of  the  drawer  by  such  holder 
will  not  discharge  the  aooeptar. 
Binoard  Banking  Compmig  v.  wkUk- 
man, 280 
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3.  A  soretj  is  not  discharged  by  a 
contract,  made  with  his  assent^  be- 
tween the  creditor  and  principal 
debto^  although  it  may  operate  to 
extend  the  time  of  payment  Wright 
V.  8t(nr8  etalf 600 

SURRENDER 

1.  The  statute  of  the  State  of  New 
York,  (2  R  S.,  p.  135,  §  6,)  which 
declares  that  no  estate  or  interest  in 
land  other  than  leases  for  a  term  not 
exceeding  one  year  shall  be  created, 
granted  assigned,  surrendered  or 
declared,  unless  by  act  or  operation 
of  law,  or  by  a  deed  or  oonyeyance, 
in  writing,  subscribed,  &a,  does 
not  render  invalid  an  agreement  by 
a  lessee  for  a  term  oF  years  with 
his  lessor,  that  the  premises  shall 
be  surrendered  on  the  first  day  of 
May  of  the  last  year  of  the  term. 
AUen  V.  DevUn, 1 

SURROGATE. 
Vide  Bj4M,  by  order  of  Surrogate. 


T. 


TENDER. 

1.  When  ^oods  are  sold  to  be  made 
and  dehvered  at  a  future  day,  and 
on  delivery  of  part^  the  time  for  de- 
livery of  the  residue  is  by  agree- 
ment postponed,  and  thereafter  Uie 
defendant  refoses  payment  for  the 
goods  delivered,  on  the  sole  ground 
and  daim  that  he  is  not  the  purcha- 
ser but  only  agent  for  another  and 
is  not  Hable,  a  tender  of  the  residue 
of  the  goods  by  the  vendor  is  not 
necessary ;  but  he  may  recover  on 
due  proof  that  the  goods  were  sold 
to  the  defendant^  and  on  his  credit 
notwithstanding  bj  the  true  con- 
stmction  of  the  original  agreement 
of  sale,  the  contract  was  entire  and 
payment  not  due  till  all  the  goods 
were  delivered.  Partriige  et  oLy. 
OUdermeUier, 57 


TRESPASS^  fir  taking  pmwmU  pro- 
perty. 

Vide  AonoN,  4^  5,  6,  7,  8,  10. 
Demand  and  Refusal, 
subett  and  subetzbs,  1. 

TRIAL. 

Vide  Praotiob  —  Trial 
Charge  to  the  Jurt. 
Examination  or  Witnesses. 

TRUST  AND  TRUSTEE. 

1.  Where  a  person  holding  real  and 
personal  property  in  trust  to  be 
used  for  the  joint  benefit  of  nimself 
and  another,  in  specified  proportions 
as  copartners  in  a  joint  enterprise, 
and  imder  agreement  not  to  dispose 
thereof  without  mutual  consent,  has 
made  advances  for  the  joint  account^ 
he  cannot  be  compelled  to  convey 
to  such  other  his  share  unless  nor 
until  such  other  repays  him  the  like 
proportion  of  his  advances  Cheeae- 
man  v.  Sturgee  etoLy 620 

2.  If  the  Trustee  in  such  case  sells  and 
conveys  all  the  property  without 
the  consent  of  his  copartner,  and 
receives  therefor  stock  of  an  incor- 
porated company,  such  copartner 
has  an  election  to  affirm  the  sale 
and  transfer — in  which  case  he  will 
be  entitled  to  his  said  share  in  the 
stock  on  paying  the  like  share  of  the 
advances — or  he  may  dissent  from 
the  sale  and  charge  the  Trustee  with 
the  actual  value  of  the  property  so 
sold,  have  an  acoounting  with  him 
upon  that  basis,  and  recover  his 
share  of  the  balance  due  firom  the 
Trustee  after  crediting  the  amount 
of  the  latter's  advances  against  such 
valua id. 

3.  But  the  copartner  or  cfliiiMjftMirttft 
cannot,  in  the  case  last  stated,  char|a;e 
the  Trustee  with  the  stock  at  its 
nominal  or  par  value  in  satisfaction 
of  such  advancsfl,  (the  stock  being 
worth  less  than  par,)  and  daim  his 
share  of  the  leeiaaa  of  the  stocky  in 


784 


nn>EX. 


ttodk.  This  would  be  repudiating 
the  transfer  bj  the  Trustee,  in  part, 
and  afl&rming  it  in  part ieL 

4.  In  either  case  the  Trustee  is  not 
bound  to  credit  the  stock  at  par  in 
satisfaction  of  his  advances;  no 
fraud  nor  bad  faith  being  shown  on 
his  part,  but  only  an  error,  in  sup- 
posing ius  copartner  was  willing  that 
the  transfer  should  be  made,  or  in 
supposing  that  it  was  lawful  and 
proper  for  him  to  make  the  transfer 
which  he  deemed  for  the  interest 
of  all  parties. id, 

6.  Where  property  is  flevised  by  a 
testator  to  his  executors  in  trusty  to 
apply  the  rents  and  profits  to  the 
support  of  a  person  named  Qiis 
daughter)  during  her  life,  and  atter 
her  death  to  me  support  of  the 
children  of  such  person  during  their 
respective  minonties,  and  to  convey 
to  each  his  or  her  aliquot  share  on 
arriving  at  the  age  of  twenty-one 
years,  and  such  person  subsequently 
marries  and  has  issue  of  the  mar- 
riage, the  estate  of  her  in&nt  chil- 
dren in  the  said  property  cannot  be 
divested  by  an  order  of  the  Court 
of  Chancery  made  on  a  petition  of 
the  Trustee  and  such  daughter  and 
her  husband,  authorizing  a  mortgage 
of  the  property  to  raise  money  to 
improve  it^  unless  the  infants  are 
parties  to  such  proceeding.  Hora^ 
pool  v.  Davis  etoLj 581 

6.  Unless  the  infants  are  made  parties, 
the  order  authorizing  the  execution 
of  the  mortgage  is.  as  to  them,  coram 
nonjudiee;  and  the  mortgage  given 
in  pursuance  of  the  order  is  inope- 
rative and  void. id. 

Vide  Attornkt  ihd  Cuemt. 


u. 

UNBEAWORTHINBSS. 
Ftdt  IxBUEAiioi  ^Mabihi. 


USAGK 

1.  Of  common  carriers  to  deliver  goods 
for  occupants  of  a  second  stonr,  by 
depositing  at  foot  of  stairs,  and  giv- 
ing notice  to  consignee.  Batdcmj, 
Aaam$  £kprm»  Con^any, 235 

USURY. 

!•  Where  a  negotiable  check,  which 
is  invalid  by  reason  of  usuiy  between 
the  payee  and  the  maker,  has  been 
transferred  to  a  honafide  holder  for 
value,  having  no  notice  of  the  usu- 
ry, and  the  maker  afterwards  pays 
the  same  in  part,  and  for  the  balance 
gives  to  such  holder  a  new  check, 
and  takes  up  the  usurious  security, 
such  maker  cannot  set  up  such  usu- 
ry to  an  action  by  the  bona  fide 
holder  upon  the  new  or  substituted 
check.    SmaUey  v.  Doughty^ ...  .66 

2.  The  circumstance  that  such  new 
or  substituted  check  was  drawn 
payable  to  the  order  of  the  payee 
m  the  original  check,  and  was  by 
request  of  such  holder  indorsed  in 
blank,  does  not  afifect  the  question 
nor  permit  such  original  usury  to 
be  set  up  to  prevent  a  recovery  by 
the  holder. id. 

Vide  HoRTOAOE  OF  Ghattkub,  7. 
Vendob  and  Yekdki,  3,  4. 


V. 

VENDOR  AND  VENDEE. 

1.  Where  goods  are  purchased  by 
means  of  fraudulent  representatioDfl 
by  the  vendee  and  the  goods  are 
delivered  to  him  by  the  vendor,  the 
latter  may  reclaim  the  goods  from 
sudh  fraudulent  vendee;  but  one 
who  in  ffood  faith,  without  notice 
of  such  fraud,  receives  such  goods 
from  the  yendee  on  consignmeDt 
for  sale,  and  advances  money  to  the 
vendee  thereon,  awiuires  a  valid 
lien,  and  such  original  yendor  can- 
not recUiin  the  goodB  from  him 
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without  repaying  his  adTanoe&  WU- 
hamseial  r.MrchetdL, 299 

2.  In  such  case  a  purchaser  in  the  like 
good  faitii  from  the  ooneignee  ao- 
quires  a  good  title  to  the  goods. 
But  U  $eemB  that  if  he  have  not 
paid  for  the  goods,  his  title  to  retain 
them  against  the  defrauded  vendor, 
will  depend  upon  the  validity  of  the 
consignee's  title  to  hold  and  sell 
under  the  consignment id. 

3.  In  an  action  by  the  original  vendor 
aeainst  such  consignees,  and  a  pur- 
chaser from  them  to  recover  the 
goods,  in  which,  after  a  statement 
of  the  fraud  of  the  vendor^  the  only 
allegation  is  that  the  consignees  re- 
ceived the  goods  knowing  the  cir- 
cumstances of  such  fraudulent  pur- 
chase and  "  without  paying  any  con- 
sideration therefor,  the  plaintiff  is 
not  at  liberty  (when  the  receiving 
the  goods  on  consignment  without 
notice,  and  the  making  of  advances 
thereon  have  been  proved,)  to  show 
that  those  advances  were  made  upon 
an  agreement  by  which  usurious 
inter^  for  the  advance  was  re- 
served to  such  consignees.  (Bos- 
WOBTH,  Ch.  J*.,  dissenting.) id. 

4.  Although  in  the  course  of  the  trial 
and  in  the  course  of  the  proo&  relat- 
ing io  the  advance  on  the  goods  by 
the  consignees  an  account  of  the 
advances  and  of  sales  by  the  con- 
signees is  produced  and  read  in  evi- 
dence, ana  it  appears  by  one  of  the 
entries  therein,  that  usurious  interest 
was  charged  by  such  consignees,  die 
plaintiff  cannot  under  such  plead- 
ings, recover  tlie  goods  from  the 
consignees  on  the  ground  that  such 
advance  was  usurious.  (BoswoBm 
Ch.  J.,  dissenting.) id. 

Vide  Stoppagb  nr  Tkavbitu. 


VEBDIOT. 

Vide  IxsuBiirci,  Mabtob,  2. 

Pbaohcb — tSjptdcU  Verdict 


Picfe  Ships  AMD  YiSBiLB. 

w. 

WARRANTT. 

1.  A  purchaser  is  not  entitled  to  res- 
cind the  sale  and  return  the  goods 
sold,  merely  because  the  vendor's 
warrant  is  broken,  ^jeman  v. 
JRoeheleaUf U8 

WITNESS  AND  WITNESSES. 

1.  In  an  action  brought  by  a  plain- 
tiff to  recover  the  possesion  of 
personal  property  taken  from  him 
oy  the  defendant,  the  possession 
whereof  the  plaintiff  claims  by  vir- 
tue of  a  hiring  from  a  third  party,  in 
whose  possession  it  was,  and  by 
whom  it  was  delivered  to  him  upon 
hire  and  on  his  express  agreement 
to  return  it  to  sucn  third  party  at 
the  expiration  of  the  time  of  hiring, 
the  defendant  is  competent  to  tes- 
tify as  a  witness  in  his  own  behalf 
to  prove  a  right  of  possession  in 
hin^eli^  notwithstanding  such  third 
party,  under  whom  the  plaintiff 
daims,  is  dead  at  the  time  of  the 
trial    Penny  v.  Black, 60 

2.  In  such  case,  the  part3r  who  let  the 
property  to  the  plaintiff  upon  hire 
is  not  "  the  adverse  party  or  person 
in  interest,"  and  the  plaintiff  is  not 
an  "  assignee  "  within  the  meaning 
of  section  399  of  the  Code  as 
amended  in  1857,  which  forbids  a 
party  to  testify  when  the  opposite 
party  is  an  assignee,  or  when  the 
adverse  party  or  person  in  interest 
is  not  living. id, 

3.  Although  the  Court  may  exercise 
a  discnretion  by  preventin]^  a  waste 
of  time  in  the  examination  of  an 
unreasonable  number  of  witnesses 
on  each  side  to  a  single  point  or 
fact  in  dispute,  yet  that  discretion 
should  not  be  exercised  except  in  a 
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clearly  caUhig  for  interpod- 
tion;  and  where  a  plaintiff  has  call- 
ed and  examined  one  witness  to 
establish  a  fact,  and  the  defendant 
has  examined  one  witness  who  con- 
tradicts the  firsts  it  is  ground  for 
setting  aside  the  verdict  that  the 
Judge  refoses  to  permit  the  defend- 
ant to  examine  another  witness. 
Ward  etalY,  WaMngton  Inauranee 
Company^ 229 


4.  When  a  witness  has  been  exammed 
and  has  left  the  stand  and  the  trial 
has  proceeded,  whether  the  party 
shall  be  permitted  to  recall  him  for 
fhrther  examination  to  the  same 
matterSi  rests  in  the  discretion  of 
the  Judge  presiding  at  the  trial 
2iwdw& r.  J^MiM d al,  ....538 

Vide  Deposition. 

PBAoncB — Ladieif  Z 
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